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- Bordonaro for, Congress and Betty Presley, as treasurer
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In the Matter of

)

)

Tom J. Bordonaro Jr. i . )
. : )

GENERAL COUNSEL’S REPORT #3

L. .ACTIONS RECOMMENDED

" Reject the attached conciliation agreement with Bordonaro for Congress and Betty

y Presley, as treasurer, take no further action, and close the -l;ile.“ Take no further action and- . .
“Glose the file rega.rding Tom J. Bordonato Jr. '

1L BACKGROUND
B

On March 25 1999 the F ederal Electlon Comrmssron (“Commrssron ’) found reason

.to beheve that Bordonaro for Congress and Betty Presley, as treasurer wolated sectlon ‘441h
: of the Federal Electlon Campaxgn Act of 1971 as amended (“the Act”) On May 23, 2000
asa result' of an mvestlgatlon, the Comnuss:on also found reason to beheve that Tom J.
: Bordonaro Jr, wolated sectlon 441h of the Act and approved pre-probable cause to beheve
_ concrhatnon wrth Respondents The Commnssron s ﬁndmgs were based on mformatlon |
| ._ showmg that Respondents used a phone bank to make telephone calls that conveyed
'negatwe and false mformatlon about Bordonaro s Docratrc opponent, Lons Capps, dunng
.. the March 10, 1998 speclal electnon for the Umted States House of Representatwes séat m

.(_:-ahfomla s 22“" Congress:onal District: Phone bank callers represented _themselves as -

' Hereinafter, Tom J. Bordonaro Ir., Bordonaro for Cong,ress and Betty Presley, as treasurer wnll be

.collectwely referred to as “Respondents.”
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- -persuade Democratlc voters to support Tom J. Bordonaro I

DISCUSSION -

callmu on behalf of “Central Coast Democrats for Honest Representanon " in eftons to
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. As Respondents noted, no: court: has'eonsidered whether section 441_h of the Act

lmay be applied to the'. misrepresentation ofa non-existent entitj; a signiﬁcant issue in this . :
.-.matter. This Oﬁice' does not belicve that this matter is an appropriate uehicle to test this
" issue. Although it appears that there was intent to mrslead the phone call reclplents. this i isa '
- difficult case tIo say that Respondents’ actrons fall wrthm the narrow terrns ‘of the Act.

: Specrﬁcally, section 441h does not prohrbrt all fraudulent activity that i mJures a candldate,

but only “fraudulently nnsrepresent[mg] oneselt' as speakmg on behalf of any other

candrdate or polrtrcal party ” The mere fact that the word “Democrats" was used would not -

. appear to be enough to bnng the actlvrty wrthln the scope-of speakmg on behalf ofa political - -

.o

arty under the terms. of the Act.
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95 .

Respondents’ phone bank call scnpt contamed

- ~only two amblguous references to “Democrats ” Ftrst, Respondents phone bank callers

' rdentlﬁed themselves as callmg on the behalf of “Central Coast Democrats for Honest '

chresentatlon, and second, callers s:mply urged recrpnents to ‘jom your Democrat -
nelghbors » In addmon, Respondents campalgn consultant Steve Presson and campalgn
manager Jim Kjol subn'utted an afﬁdavrt to this Ofﬂce statmg that thelr use of the “Central
Coast Democrats for Honest Representatto ldenttﬁer was not mtended to mnslead anyone

mto believing the calls ongtnated with a Dernocratlc Party orgamzatlon, and they further '

' asserted that they dehberately avorded uslng the words “party’ * and “commrtte_e S0 as not to

nnply that the calls were from an ofﬁcral party orgamzatron '
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Thus, Respondents do not puirport to'speak onbehalf of a poli_tica‘l party under
scction 441h of the Act. : | a credible argument can be made that the

callers, “Central Coast Democrats for Honest Representatron, appear to constitute a public
advocacy group made up of Democrats and that recipients of the phone: calls could have
easrly believed that “Central Coast Democrats for Honest Representatron srmply

represented an issue advocacy group, rather than an aﬁihate of the Democranc Pany'

-Srmrlarly, an argument can also be made that the words ‘jorn your Dernocrat netghbors in
. Respondents’ scnpt could be mterpreted as a mere call to join other Democrats concemed .

‘ -wrth the issue of honest represcntatron in governmt.

Because of the ambtgutty in Respondts phone scnpt, especrally compared to the -

: marlmgs in the _ case whrch clearly appeared to suggest that the Commrttee was'
-speakmg on behalf of the Democratrc Party there is less support for ﬁndmg that

- Respondents in the mstant matter vrolated sectlon 441h of the Act. 'l'herefore, this Office: .

does not believe that itis worthwhrle to proceed to the bneﬁng stage. Accordmgly, tlus _
Office recommends that the Commtssron reJect Respondents counteroffer, take no further

actron, and close the ﬁle in tlns matter
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™. R CbMMENDATIONS | |
1. - Reject the attached. counteroffer submitted on behalf of Bordonaro for Congress and :

Betty Presley, as treasurer
2, Take no further actxon agamst Bordonaro for Congress and Betty Presley, as treasurer
3. Take no further aetlon agamst Tom I Bordonaro Jr.

4. Approve the appropnate letters

5. Closetheﬁle
. /J/D e BY:
- Daté. . - . R “Voldi
- Associate General Counsel

for Enforcement
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% £. m
Cynthia E. Tompkins -
. Assnstant General Counsel

Attachment: August t,_ 2000 signed eopy of eeunterotfer by Reepondents’ counsel. -



