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Dear Mr. Noble:

We submit on behalf of the Reform Party of the USA, Pat Choate, the Chairman
of the Reform Party, Patrick J. Buchanan, a candidate for the Reform Party nomination for
President of the United States, Buchanan Reform, the principal campaign committee of Mr.
Buchanan, and Angela M. Buchanan, the enclosed Complaint concemning the actions and
proposed actions of the Commission on Presidential Debates in sponsoring a series of debates
betwzen the nominees of the Republican and Democratic Parties for the offices of President and

A3AIZ93d

Vice President of the United States,

We hope that the Commissje

will move expeditiously to address the matters in
this Complaint, since they are time sensiti '

Enclosure

WASHINGTON

PHOENIX

LOS ANGELES
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of the )
)
Commission on Presidential Debates )
)

COMPLAINT

The Reform Party of the United States of America (the “Reform Party™), the third
political party in history to qualify for federal financing of its candidates in the general election
for the offices of President and Vice President; Pat Choate, the Chairman of the Reform Party,
and a registered voter in Virginia; Patrick J. Buchanan, a candidate for the Reform Party
nomination for President of the United States, and a registered voter in Virginia; Buchanan
Reform, the principal campaign committee of Mr. Buchanan; and Angela M. Buchanan, a
registered voter in Virginia, for herself and other registered voters (collectively the
“Complainants™) file this Complaint concerning the conduct of the Commission on Presidential
Debates (the “CPD”). The CPD is a non-profit corporation that has sponsored in past
presidential election cycles a series of debates between the presidential and vice-presidential
candidates of the Demeocratic and Republican Parties and has announced its intention to sponsor
a similar series of debates in the present presidential election cycle.

Summary of Complaint

The CPD has made, and intends to make, in connection with its proposed series of
debates between the Democratic and Republican candidates for the offices of President and Vice
President, payments for goods and services, significantly in excess of $1,000. Such paymenis

will provide substantial and tangible benefits to the Republican and Democratic candidates in
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their campaigns for the offices of President and Vice President and will influence and improve
the chances of election of the Republican and Democratic Party candidates over the chances of
the Reform Party candidates for those offices. Such payments are, therefore, “expenditures” and
“in-kind contributions™ as defined by the Federal Election Campaign Act of 1971 (the “Act” or
“FECA”), as amended, 2 U.S.C. §§ 431 gt. seq. (1997 and Supp. 1999).

Because in the aggregate these contribut.ions total in excess of $1,000in a
calendar year, the CPD is required by the Act to register as a “political committee,” and to file
regularly reports of receipts and expenditures, which, to date, it has not done, and which, to our
knowledge, it has no intention of doing. Moreover, the CPD’s expenditures for these debates are
in violation of the prohibition against expenditures by a corporation that is contained in 2 U.S.C.
§ 441b. In addition, the CPD has received, and continues to receive, from other corporations
donations that in the aggregate total more than $1,000 in a calendar year. Because these
donations have been made for the purpose of sponsoring the debates between the Republican and
Democratic candidates, they are “contributions” under the Act. As a political committee, the
CPD’s receipt of contributions from corporations constitutes a violation of 2 U.S.C. § 441a(f)
and 2 U.S.C. § 441a(a).

The CPD’s staging of the debates does not fail within the “safe harbor” of 2
U.S.C. § 431(9)(B)(ii), which has been construed by the Federal Election Commission {the
“FEC") to exempt, under certain circumstances, corporate sponsorship of nenpartisan candidate
debates from the general prohibition on corporate contributions and expenditures. See 11 C.F.R.
§ 110.13. The CPD's sponsorship of the debates is not, however, a nonpartisan voter education
effort. It is, by the CPD’s own admissions, a bipartisan voter education effort, an effort to

inform the public about the views of the Republican and Democratic candidates, and,




consequently, to influence voters to choose one of those two candidates to the detriment of the
candidates of third parties, including the Reform Party. Moreover, the CPD was created
specifically to provide the Republican and Democratic Parties with control over the presidential
and vice-presidential candidate debates in the general election and to exclude third party
candidates from those debates, and it continues to operate to do so. The CPD does not, therefore,
meet the requirement that staging organizations not support or cppose political parties. See 11
C.F.R. Section 110.13(a).

The CPD’s criteria for the selection of candidates for the forthcoming presidential
election cycle also do not satisfy the requirements of Section 110.13(c) of the FEC’s regulations.
The CPD’s selection and application of its criteria must be subject to particular scrutiny in light
of the CPD’s creation, and continued control, by the former Chairmen of the Republican and
Democratic Parties, its control by a Board of Directors consisting of persons closely identified
with the Republican and Democratic Parties, and its identified goal of sponsoring bipartisan
debates. The FEC’s regulations were designed with “neutral” non-profit organizations in mind,
organizations whose nonpartisan voter education goals could be presumed. The CPD is, on the
other hand, a bipartisan organization, whose announced goals in the sponsorship of debates are
antithetical to the fair treatment of candidates of parties other than the Republican and
Democratic Parties.

Section 110.13(c) provides that a sponsoring organization may limit the number
of candidates that can participate in a debate only if it uses “pre-established objective criteria.”
(emphasis added). The CPD’s announced criteria for the present election cycle will exclude a
candidate unless the candidate has a level of support, prior to the debates, of at least fifieen

percent (15%) of the national electorate as determined by five selected national public opinion



polling organizations, using the average of those organizations’ most recent publicly reported
results at the time of the determination.

The CPD’s criterion of a “level of support” in the natioual electorate prior to the
debate is not an “objective criterion.” The purpose of the debates is to provide a candidate with
an opportunity to influence voters and to increase his/her support in the national electorate.
Consequently, support for a candidate in the national electorate prior to the debates is not
reasonably related to the selection of candidates for the debates. Moreover, the FEC’s objective
criteria requirement was designed to prevent a debate sponsor from manipulating the candidate
selection process and making a “partisan selection” of debate participants. The criterion of pre-
debate support does not serve these goals. The criterion permits the CPD to introduce
“subjective” elements into the candidate selection process — such as the level of support required
and the method of determining support — that allows the CPD to exclude third party candidates
from the debates. The Reform Party demonstrated sufficient support in the national electorate in
the 1996 general election to meet the standard set by Congress to separate significant “third
paities” from insignificant “third parties,” and to qualify for federal funding of its candidates for
the present gei2ral electicn campaign. Jts qualification for tederal funding - a truly objective
criterion — must satisfy any concern about its electoral significance or support for its candidates
in the national electorate that would be appropriate for consideration.

The CPD’s decision to select 15% as the level of support necessary to participate
in the debates is solely the “subjective” judgment of the CPD concemning the level of “support”
in the national electorate that it considers appropriate, The CPD has not provided any
explanation or support for its choice, and it is three times the level selected by Congress for

federal funding. Indeed, the only apparent basis for the selection of 15% was that it was deemed




by the CPD to be sufficiently high to deny the Reform Party nominee — and in particular the
leading candidate for that nomination, Mr. Buchanan - the opportunity to participate in the
debates.

Finally, the CPD’s decision to use a “fixed percentage” (15%) of level of support
and to use the average of five public opinion polls to determine level of support has no rational
basis, and is purely subjective. No poll can “determine” a single percentage of support; it can
only predict a “range” of values in which the actual figure may lie. Margins of error in the
range of +/- 3% to +/- 5% indicate that an estimated plurality of 13% for a candidate could be as
large as 16-18% with a high degree of statistical confidence. To eliminate a candidate, therefore,
without considering the margin of error would produce an “unreasonable” and, consequently,
“subjective” result. The CPD’s decision to average five identified pre-existing polls with
diffr.re: snethodologies is similarly flawed, Polls that relate to different populations, which the
nropased polis are likely to do, cannot be combirias’ :w:der any circumstances. Moreover, if the
samyrl: s1ece of the identified polls <41#izr, 2 simple averw.ge would not account for the fact that
polls with larger samples are inherently more :liable.

The Complainants, therefore, request that the FEC find that the CPD’s pre-debate
support criterion violates both the Act and the FEC’s implemeniing regulations because it is
neither pre-existing nor objective. The FEC should, therefore, direct the CPD to replace the pre-
debate support criterion with the criterion of public funding in the general election, Additionally,
the FEC shouid find that, as a result of its improper candidate selection criterion, the CPD is

acting as an illegal, non-reporting political committee that is receiving and making illegal

corporate contributions.
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Complainant Patrick J. Buchanan is an individual who complies with each of
the eligibility criteria set forth in Article II, Section 1 of the United States Constitution: (2) he is
at least 35 years of age, (b) he is a natural bom citizen of the United States, and (c) he has been a
resident of the United States for more than 14 years. Mr. Buchanan is, or will be prior to the
time now set by the CPD for the selection of the debate participants, on a sufficient number of
state ballots to have a mathematical chance of garnering in excess of 270 votes in the Electoral
College. Mr. Buchanan is a candidate for the Reform Party nomination for the office of
President of the United States, and prior to the time now set for the selection of debate
participants expects to be the Reform Party candidate for the office of President. Consequently,
Mr. Buchanan expects to be a competitor of the nominees of the Republican and Democratic
Parties. As a competitor, Mr. Buchanan has an interest in knowing the persons who are
supporting the candidates of the Republican and Democratic Parties and the level of their support
to these candidates, and in insuring that those sources of support are legal. Moreover, as a
competitor, if Mr. Buchanan is not permitted to participate in the presidential debates, his
chances at prevailing in the general election will be significantly reduced. Indeed, the miliions
of dollars in free television time that the debates will offer Mr. Buchanan’s competitors is a
substantial and tangible benefit that Mr. Buchanan would find it difficult to overcome. Mr.
Buchanan is also a registered voter in Virginia. As a registered voter interested in the
presidential electoral process, Mr. Buchanan has an interest in knowing exactly which political
committees are supporting which candidates, and information concerning individuals and entities
that have chosen to support the Democratic and Republican nominees. Possession of this type of

information would assist Mr. Buchanan, and others to whom he would communicate the
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information, in evaluating the various candidates for President and Vice President. The inability
of Mr. Buchanan to obtain information that the FECA expressly requires be made available will
result in a substantial, concrete and particularized injury to him and other similarly situated
voters. Mr. Buchanan’s address is 8233 Old Courthouse Road, Vienna, VA 22182.

Complainant the Reform Party, whose nomination Mr. Buchanan is seeking, will
be on the ballot on a sufficient number of states for the presidential and vice-presidential election
to be held on November 7, 2000, prior to the time now set by the CPD for the selection of debate
participants, to accumnulate 270 votes in the Electoral College - the number needed to be elected
President and Vice President of the United States. By virtue of its performance in the 1996
presidential elections, in which its nominee received more than 5% of the popular vote, the
Reform Party is one of only three parties whose nominee will receive federal funds for the 2000
presidential election cycle. As a competitor of the Republican and Democratic Parties, the
Reform Party has an interest in information about the persons who are supporting the Republican
and Democratic Parties. If its candidates are not permitted to participate in the debates, the
Reform Party will be injured by the resulting lack of exposure, which would in turn jeopardize
its ability to obtain federal funding for its nominee in the 2004 election cycle. Moreover, the
millions of dollars of free television time that the debates will offer the Reform Party’s
competitors will provide a substantial and tangibie benefit to those entities that the Reform Party
will be unlikely to be able to overcome. The Reform Party’s address is 4100 Cathedral Avenue,
N.W., #703, Washington, D.C. 20016.

Complainant Pat Cheate is the Chairman of the Reform Party, which as a
publicly funded party, is a direct electoral competitor of the Democratic and Republican Parties.

As Chairman of the Reform Party, Mr. Choate has an interest in knowing the persons who are



supporting the candidates of the Democratic and Republican Parties and the level of support to
those candidates, and insuring that those sources of support are legal. Mr. Choate also has a
substantial need to have available accurate FEC reports reflecting the activities of all political
committees and their relationships with other publicly funded political parties. As a registered
voter in Virginia interested in the presidential electoral process, Mr. Choate is entitled to know
exactly which political committees are supporting which candidates, and also is entitled to
information concerning individuais and entities that have chosen to support the Democratic and
Republican nominees. Possession of this type of information wou!d assist Mr. Choate, and
others to whom he would communicate the information, in evaluating the various candidates for
President and Vice President. The inability of Mr. Choate to obtain informaticn that the FECA
expressly requires be made available will result in a substantial, concrete and particulanzed
injury to him and other similarly situated voters. Mr. Choate’s address is 4100 Cathedral
Avenue, N.W., #703, Washington, D.C. 20016.

Complainant Buchanan Reform is the principal campaign committee of Patrick
J. Buchanan. As Mr. Buchanan’s principal campaign committee, Buchanan Reform is a direct
competitor of the campaign committees of the Democratic and Republican presidential
candidates. As such, Buchanan Reform would be harmed if its candidates are not permitted to
participate in the presidential and vice-presidential debates as their chances of prevailing in the
presidential election would be significantly reduced. Indeed, the millions of dollars of free
television time will provide substantial and tangible assistance to the campaign committees of
the Democratic and Republican candidates that Buchanan Reform would find it impossible to

duplicate. Buchanan Reform’s address is 8233 Old Courthouse Road, Vienna, VA.
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Complainant Angela M. Buchanan is a registered voter and a political supporter
of the Reform Party and Patrick J. Buchanan. As such, Ms. Buchanan has a specific interest in
having an opportunity to cor.pare and contrast the views of Patrick J. Buchanan and/or the
Reform Party with those of the nominees of the Democratic and Republican Parties. Moreover,
as a registered voter interested in the presidential electoral process, Ms. Buchanan is entitled to
know exactly which political committees are supporting which candidates, and also is entitled to
information concerning individuals and entities that have chosen to support the Democratic and
Republican nominees. Possession of this type of information would assist Ms. Buchanan, and
others to whom she would communicate the information, in evaluating the various candidates for
President and Vice President. The inability of Ms. Buchanan to obtain information that the
FECA expressly requires be made available will result in a substantial, concrete and
particularized injury to her and other similarly situated voters. Ms. Buchanan’s address is 8233
0ld Courthouse Road, Vienna, VA 22182.

Respondent the CPD is a not-for—prdﬁt corporation organized under the laws of
the District of Columbia. The CPD was organized and is controlled by the Republican and
Democratic Parties. The Internal Revenue Service has exempted the CPD from taxes pursuant to
Section 501(c)(3) of the Internal Revenue Code. The address of the CPD is 601 Thirteenth

Street, N.W., Suite 310 South, Washington, D.C. 20005.



On or about January 6, 2000, the CPD announced that it will sponsor a series of

three presidential debates and one vice-presidential debate to occur in October, 2000. See

Commission on Presidential Debates, Nonpartisa

Election Debate Participation (Jan. 6, 2000) (hereinafter 2000 Candidate Selection Criteria). Ex.
1. Staging the presidential and vice-presidential debates is an expensive proposition that will
require the CPD to expend substantial sums from its corporate treasury and to obtain substantial
donations of funds from various for-profit corporations. For example, in 1996, the CPD

collected between $25,000-250,000 from five different companies to sponsor the Presidential

debates. See Connte Cass, New Home
Debates, Associated Press, Sept. 28, 1996. Ex. 2. In 1992, it was noted that “[t]he list of
sponsors for [that] year’s three presidential debates and single vice-presidential debate reads like
a Who's Who of corporate America: Philip Morris, Atlantic Richfield, AT&T, and RJR Nabisco,
to name a few.” See Big Business May Be Debate Winner, Too, The Bergen Record, Oct. 20,
1992, , at EI (quoting The Assoctated Press). Ex. 3. In staging debates in the present
presidential election cycle, the CPD will again rely on its corporate treasury and the assistance of
donations that it has aiready received and will continue to receive from various large for-profit
corporations. Indeed, Anheuser-Busch has already contributed $2 million to sponsor this year’s
debates. See Ariana Huffington, Include Buchanan in the Debates, Washington Times, Feb. 21,

2000, at A18. Ex. 4.

-10-
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The funds that the CPD has expended and will continue to expend to stage the
forthcoming presidential and vice-presidential debates will provide substantial and tangible
benefits to the presidential and vice-presidential candidates of the Democratic and Republican
Parties and will improve those candidates’ chances for election and reduce the chances of the
candidates of other parties, including the candidates of the Reform Party. Participation in the
debates provides extensive television exposure and stimulates extensive media coverage. Such
exposure increases automatically the candidate’s ability to communicate his/her message and to
obtain the support of voters.

In 1992, for example, when Ross Perot, a third party candidate, was permitted to
participate in the debates sponsored by the CPD, polis taken before the debate showed that Mr.
Perot had the support of approximately 7% of the electorate; after participating in the debates,
Mr. Perot received the support of approximately 19% of the electorate in the general election.

e, USA Today, Jan. 7,

See Tom Squitieri, Pane
2000, at 12A. Ex. 5. Conversely, the exclusion of a candidate from the presidential debates is a
virtual death sentence to his/her candidacy. In this regard, John Anderson a former Independent
candidate for the presidency, recently stated that it was “absolutely devastating” when he was
excluded from the second presidential debate in 1980. Seeg Douglas Kiker, Criteria Released for
Fall Debates, AP Online (Jan. 7, 2000). Ex. 6. Mr. Anderson further noted that being excluded
from the debates “sends a signal that [a candidate] is somehow less credible than the other two
candidates invited to the debate.” Id.

Because of the substantial and tangible benefit to the candidates of the
Democratic and Republican Parties, any funds that the CPD has expended or will expend to stage

the debates are “expenditures™ as defined by the Act. See 2 U.S.C. § 431(9)}A) (defining an
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expenditure as “any purchase, payment, distribution, loan, advance, deposit, or gift of money or
anything of value, made by any persen for the purpose of influencing any election for Federal
office”™); see also 11 C.F.R. § 100.8(a)(1). They are also in-kind contributions to the candidates
of the Democratic and Republican Parties who will participate in the debate.

B. . Politica

wnh The Pronosed Debwww

C Viola

The FECA defines a political committee as, inter alia, “any committee, club
association, or other group of persons which receives contributions aggregating in excess of
$1,000 during a calendar year or which makes expenditures aggregating in excess of $1,000
durirg a calendar year.” See 2 U.S.C. § 431(4)(A). Entities falling within the ambit of that
definition are required to file a Statement of Organization with the FEC. See 2 U.S.C. § 433.
The Act also mandates that political committees file reports detailing the contributions received
and expenditures made by the committee. See 2 U.S.C. § 434. Because the CPD has received
contributions in excess of $1,000 and has made expenditures in excess of $1,000, it is required to
register as a political committee and to file reports of receipts and expenditures, but has not yet
done so, and to our knowledge has no intention of doing so. (Seg, e.g., Huffington, Include
Buchanan in the Debates, supra). Moreover, the CPD’s expenditures for these debates are in
violation of the prohibition against expenditures by a corporation that is contained in 2 U.S.C.

§ 441b. In addition, the CPD has received, and continues to receive, from other corporations
donations that in the aggregate total more than $1,000 in a calendar year. Because these
donations have been made for the purpose of sponsoring the debates between the Republican and

Democratic candidates, they are “contributions” under the Act. As a political committee, the
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CPD’s receipt of contributions from corporations constitutes a violation of 2 U.S.C. § 441a(f)

and 2 U.S.C. § 441a(a).

The FEC has promulgated regulations that equate nonpartisan candidate debates

staged by a 501(c)(3) corporation with nonpartisan get-out-the-vote activities and allows such
corporations to stage candidate debates if the staging organization “dofes] not endorse, suppori,
or eppose political candidates or political parties . . ..” See 11 C.F.R. § 110.13(a) (emphasis
added). Moreover, it permits staging organizations to exclude from the debates some of the
candidates for the office in question, if the candidate selection is determined by pre-existing
objective criteria. See 11 C.F.R. § 110.13(c). Only if the corporate staging organization
complies with these requiremerits may it (1) expend its own funds to stage a candidate debate
and (2) collect funds from other corporations to help defray the costs of staging a candidate
debate. See 11 C.F.R. § 114.4(f)." Absent compliance with Section 110.13(a) and (c), both the

purported staging organization and its corporate contributors would be in violation of the Act.

' The D.C. Circuit has expressly endorsed the FEC’s regulation allowing, under
appropriate circumstances, the use of corporate funds to stage debates: “As early as 1976, the
FEC recognized that § 441b could be construed to bar the use of corporate funds to stage
debates. To remove doubt about the legality of corporate sponsorship of debates, the FEC
promulgated a regulation incorporating its view that nonpartisan debates are designed to educate
and inform voters rather than to influence the nomination or election of a particular candidate,
and thus funds expended . . . to defray costs incurred in staging nonpartisan debates ought not

run afoul of § 441b.” SQQMM}] 97 F.3d 553, 556 (D.C. Cir. 1996)

(internal quotations omiited) (emphasis added).

-13-
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The origins of the CPD can be traced back to 1985 when the Chairmen of the

Democratic and Republican National Commitices agreed that those two parties should cooperate
in sponsoring presidential and vice-presidential debates. The two parties subsequently entered
into an agreement that had as its goal the production of “nationally televised joint appearances
conducted between the presidential and vice-presidential nominees of the twe major pelitical
parties .. . See Joint Memorandum of Agreement on Presidential Candidate Joint
Appearances signed by Paul G. Kirk, Jr., Democratic National Committee Chairman, and Frank
J. Fahrenkopf, Jr., Republican National Committee Chairman (Nov. 26, 1985). Ex. 7. The
agreement further provided that “to better fulfill our parties’ responsibilities for educating and
informing the American public and to strengthen the role of political parties in the ¢electoral
process, it is our conclusion that future joint appearances should be principally and jointly
sponsored and conducted by the Republican and Democratic Committees.” Id. (emphasis
added). At the time of that statement, the presidential and vice-presidential debates were
sponsored by the League of Women Voters (the “League”), which like the CPD is a non-profit
501(c)(3) corporation. In 1980, of its own volition, the League included Independent candidate
John Anderson in certain presidential debates.

Fifteen months afier stating their intention to assume control of the presidential
and vice-presidential debates, the Democratic and Republican Parties issued both joint and
individual press releases noting the formation of the CPD and expressly stating that the CPD was
a “bipartisan” organization created “to implement joint sponsorship of general election . . .

debates, . . . by the national Republican and Democratic Committees between their respective

-14-




nominees.” See, e.g,, Joint News Release of the Democratic National Committee and the

Republican National Committee, RN
(Feb. 18, 1987) (emphasis added). Ex. 8.

The CPD is currently, and has always been, Chaired by Frank J. Fahrenkopf, Jr., a
former chairman of the Republican National Committee, and Paul G. Kirk, a former chairman of
the Democratic National Committee. The CPD’s Board of Directors is divided among
representatives of the Democratic and Republican Parties and includes elected officials from
those parties. There are no CPD members representing the Reform Party, or for that matter
representing any other party. Ex, 9. The bipartisan nature and agenda of the CPD, and
concomitant opposition to third parties, is not surprising, given the major parties’ historical fear
of third parties. Scholars who study the history of third parties in the American electoral process
agree that third parties typically grow in size and strength when the public becomes increasingly
dissatisfied with major-party attempts to skirt issues that the public deems significant. See

Willmore Kendalt & Austin Ranney, Democracy and the American Party System 458 (1956);

Steven J. Rosenstone, Roy L. Behr & Edward H. Lazarus,

Response to Major Party Failure, ch. 5 (2nd rev. ed., Princeton University Press 1996); Paul R.
Abramson, John H. Aldrich, Phil Paolino & David W. Rhode, Third Party and Independent
erot, Pol. Sci. Q. 349 (1995). Inlarge

part, major parties have historically avoided certain issues because in order “to pull together

heterogeneous national coalitions, they had to craft exceedingly broad and elastic campaign

appeals.” Seg Mark Voss-Hubbard, The

American Public Life. 1830-1900, 86 J. Am. Hist. 131 (1999). And major parties have therefore

responded “‘rationally,” in a sense, when seeking to avoid such polarizing issues. Id, at 133.

-15.




WOJE PR

T TR

T

w

The Republican and Democratic Parties understand that third parties often
redefine the terms of mainstream political debate. Third parties “take a cry from the margins of

American life—an issue, or an interest, or a prejudice—and force it onto the agenda of the

political elite.” See Sean Wilentz,
New Rep., Nov. 22, 1999, at 23, Ex. 10. The Republican and Democratic Parties aiso recognize
that third parties are best able to impact the political dialogue during presidential elections,
which constitute a unique opportunity to attract the interest of the American electorate. The
Republican and Democratic Parties therefore have a distinct incentive to silence third parties by
excluding them from the presidentia} debates, thereby minimizing their ability to raise the issues
that thq major parties would rather not address. Presidential and vice-presidential candidate
debates that included third party candidates would, of course, seriously undermine the major
parties’ efforts to maintain their silence on controversial issues. The CPD was created to avoid
this situation.

To put into action its bipartisan agenda, in July 1987, soon after its formation, the
CPD created an advisory committee tasked with developing candidate selection criteria for the
1988 presidential and vice-presidential debates. This commitiee recommended that only those

candidates with a “realistic (i.e., more than theoretical) chance” of winning the election should

be included. See Commission on Presidential Debates, Candidate Selection Criteria for 1996
General Election Debate Participation (Sept. 19, 1995) (hereinafter, 1996 Candidate Selection

Criteria). Ex. 11.

In 1988, the CPD and the League agreed to alternate sponsorship of the 1988
presidential and vice-presidential debates. However, secure in their knowledge that the CPD

would be amenable to their requests, the Bush and Dukakis campaigns presented the League
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with an ultimatum setting forth detailed requirements addressing every facet of the debates with
which the League would have to comply if it wished to have the major party candidates
participate. Consequently, the League promptly withdrew its sponsorship.

Indeed, the League explained its decision as follows:

The League of Women Voters is withdrawing its sponsorship of
the presidential debates . . . because the demands of the two
campaign organizations would perpetrate a fraud on the American
voter. It has become clear to us that the candidates’ organizations
aim to add debates to their list of campaign-trail charades devoid
of substance, spontaneity and answers to tough questions. The
League has no intention of becoming an accessory to the
hoodwinking of the American public.

After the League’s withdrawal, the CPD become the sole sponsor of the presidential and vice-
presidential debates and complied with each and every demand of the major party candidates.
Since 1988, the CPD has maintained its monopolistic control over the presidential and vice-
presidential debates.

In 1992, the CPD again demonstrated that it is nothing more than an alter ego of
the major parties. Although the CPD had previously evidenced an intent not to invite Ross Perot

and Admiral James B. Stockdale to participate in the presidential and vice-presidential debates,

respectively, it altered its position in accordance with the desires of the Bush and Clinton

ation, 103d Cong. 44, 50-51 (1993) (statement of

Bobby R. Burchfield) (noting that the Bush and Clinton campaigns mandated the inclusion of

Ross Perot and Admiral James B. Stockdale in the presidential and vice-presidential debates,
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respectively). Ex. 13, Prior to the 1992 presidential debates, polling indicated that Ross Perot
had the support of approximately 7% of the American people. In large part due to his
participation in the debates, Ross Perot received approximately 19% of the popuiar vote in the
1992 election. See Squitieri, Panel Defends Debates’ Limit As Fair, Reasonable, supra.

The 1992 presidential election aiso provides a prime example of a third party
candidate successfully using the presidential debates to push an issue into the arena of legislative
and executive branch action against the wishes of the major pasties. Ross Perot’s 1992 challenge
gave President Bush and Governor Clinton dramatic incentives to discuss deficit reduction. The
issue took hold and, after the 1992 election, became the focus of concerted government effort.
As one historian writing in The New Republic remarked: “When Perot first proposed [to
eliminate the deficit), it seemed like political and fiscal lunacy. In two years it was on the
mainstream policy agenda. In six years it was reality.” Wilentz, supra, at 2.

Not surprisingly, in 1996, the major parties determined that it was not in their
interest to include a third party candidate and therefore contrived, with the assistance of the CPD,
to keep Ross Perot out of the presidential debates, even though Mr. Perot had received a
significant portion of the popular vote in 1992 and was backed by $30 million in federal funds.
For example, George Stephanopolous, former Senior Adviser to President Clinton, candidly
discussed why the major parties did not want Ross Perot in the 1996 debates: “[The Dole
campaign] didn’t have leverage going into the negotiations. They were behind, they needed to
make sure Perot wasn’t in it. . . . We didn’t want [the public] to pay attention. . . . We wanted

at 96, at 162,

the debates to be a non-event.” Sge

170 (Harvard Univ. Inst. of Politics ed. 1997).
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The CPD complied with the desires of the major parties by promulgating
candidate selection criteria that instead of being objective and pre-existing, as required by the
FEC’s regulations, were subjective moving targets with which Mr. Perot could never
conclusively comply. Moreover, the CPD invited President Clinton and Senator Dole to
participate solely on the basis of their being the Democratic and Republican nominees,
respectively, See 1996 Candidate Selection Criteria. The third party candidate selection criteria
required (1) evidence of national organization; (2) signs of national newsworthiness and
competitiveness; and {3) indicators of national enthusiasm or concern to determine whether a
candidate has a sufficient chance of election to warrant inclusion in one or more of [the CPD’s}
debates.” Based on the subjective nature of these criterion, Mr. Perot was successfully excluded
from the 1996 Presidential debates; as a direct consequence, Mr. Perot received a mere 8% of the

popular vote in that election.

Section 110.13(a) of the FEC’s regulations require that staging organizations be

(1) non-profit organizations, and (2) not endorse, support or appese political candidates or
political parties. The CPD does not meet this requirement. The CPD was created by the
national committees of the Republican and Democratic Parties to provide for televised joint
appearances between the nominees of the two major political parties. The CPD had its genesis in
an agreement entered into by Messrs. Fahrenkopf and Kirk and, when they held the posts of
Chairman of the Republican National Committee and Chairman of the Democratic National
Committee, and after its formation they assumed the role of, and continue to serve as CPD’s co-

chairmen. The CPD has described itself as a “bipartisan™ organization created to implement

-19-




[

T e

e T T R T U

joint sponsorship of debates by the Republican and Democratic committees between “their
respective nominees.”

The CPD’s organizational history, public statements and present control by
persons zifiliated with the Republican and Democratic Parties evidence its support for the
Republican and Democratic Parties, and its epposition to third parties, including the Reform
Party. The FEC cannot reasonably construe support to reach only “contributions” or
“expenditures,” which the CPD could not make legally anyway, or explicit endorsements, which
are specifically prohibited elsewhere in the regulations. The FEC must instead construe
“support” and, indeed, Section 110.13(a) as a whole, in light of the purpose of that provision: to
insure that staging organizations are nonpartisan. The FEC’s debate regulations assume that a
staging organization will be a “neutral” referee that is free of partisan bias and that will “select”
participants for the debate on the basis of “objective” criteria. The CPD is clearly not such an
organization. The CPD has conceded that it is a partisan organization, although its partisanship
extends to two parties. Just as the fox cannot be aliowed to guard the hen house, organizations
like the CPD, which in this case represents the interests of two foxes, cannot be allowed to

control the selection of candidates to participate in debates.

The FEC’s regulations governing candidate selection criteria provide, in pertinent
part, that staging organizations must use “pre-established objective criteria to determine which
candidates may participate in a debate. For general election debates, staging organizations(s)
[sic] shall not use nomination by a particular political party as the sole objective criterion to

determine whether to include a candidate in the debate.” See 11 C.F.R. § 110.13(c). The CPD
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has recently announced the criteria governing candidate selection for the 2000 presidential and
vice-presidential debates: (1) evidence of Constitutional eligibility; (2) evidence of ballot access;
and (3) indicators of electoral support. See 2000 Candidate Selection Criteria. *“The CPD’s third
criterion requires that the candidate have a level of support of at least 15% (fifteen percent) of
the national electorate as determined by five selected national public opinion polling
organizations, using the average of those organizations” most recent publicly reported results at
the time of the determination.” See id. The five polls on which the CPD is likely to rely are the
ABC-Washington Post, CBS-New York Times, NBC-Wali Street Journal, CNN-USA Today-

Gallup, and Fox News-Opinion Dynamics.
(a) ’s Creati ican Apd Democratic Parties And Its

When it promulgated its debate regulations, the FEC declined to provide explicit
criteria for the selection of participants. Instead, the staging organization was permitted to
develop its own criteria, provided that they were “objective.” The FEC’s decision to rely on the
staging organization to develop its own candidate selection criteria rested, however, on the
premise that the organization wou!d be “nonpartisan” and a “neutral” referece. We believe that
the CPD does not meet the qualifications required of a staging organization, but even if the FEC
concludes that it satisfies the technical requirement of Section 110.13(a), the FEC must conclude
that it is not the “nonpartisan” “objective” decisionmaker that Section 110.13(c) presumes the
staging organization will be. To the contrary, by its own admission the CPD is a bipartisan
organization with a bias toward debates between the candidates of the Republican and

Democratic Parties. The CPD’s candidate selection criteria cannot, therefore, be accorded the
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presumption of regularity that the criteria promulgated by a neutral organization might be
accorded. Instead, the criteria must be subject to close scrutiny to determine if they are truly
“objective,” or only apparently objective, and subject to manipulation to achieve the CPD’s

explicit goal of bipartisan debates between Republican and Democratic nominees.

(b)

K The CPD has chosen *“pre-election support in the electorate” as a criterion to

3 increase the chances that a third party candidate will not qualify for the debates and to avoid

- consideration of the Reform Party’s status as the only party, c;ther than the Republican or

P Democrats, to receive federal funding. The FEC’s debate regulations require “pre-existing

objective criteria.” See 11 C.F.R. § 110.13(c). The CPD’s new criteria require that debate

participants meet the constitutional qualifications to be President or Vice President and have

his/her name on the ballots in a sufficient number of states to have a mathematical possibility of

: achieving the 270 electoral votes needed for election. We agree that these criteria are objective.
We also recognize that application of these criteria might result in a substantial number of
candidates qualifying to participate in the debates. The obvious choice for an objective criterion
to further winnow the field would be qualification for the receipt of federal funds in the general
election. First, it is truly objective, and not subject to manipulation. Second, it links
participation in the debates to a congressionally determined test of party and candidate
significance. Third, it avoids the anomaly of a candidate who has been deemed of such electoral
significance as to qualify - either in his own right or through his/her party - for federal funding

being excluded from the debates on the ground cof lack of electoral significance.
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The CPD has determined, however, to use the candidate’s position in pre-debate
polls to select candidates for the debate. The CPD pre-debate “level of support” criterion makes
no sense, of course, since the purpose of the debates is to provide a candidate with an
opportunity to influence voters and to increase his/her support in the national electorate. A
debate is intended to be an exchange of different views. Thus, it is not unreasonable for a voter
to want to hear the views of candidates other than the candidate that he or she expects to support
at the arbitrary instant in time when a poll is taken. In other words, the presidential and vice-

presidential debates serve an important purpose in terms of developing issues and influencing a

voter’s ultimate decision. Se¢e Jamin B. Raskin, The Debate Gerrvinander, 73 Tex. L. Rev. 1943,
1985 (1999) (comparing the manner in which Mr. Perot’s inclusion in the 1992 presidential
debates brought deficit reduction to the fore with the fact that his exclusion from 1996 debates
deprived voters of an opportunity to hear from a candidate who opposed NAFTA). Ex. 14,
Consequently, support for a particular candidate in the national electorate prior to the debates
would appear to be irrelevant to a determination of who should take part in the debates. More
importantly, however, the use of the candidate’s position in pre-debate polls provides the CPD
with an opportunity to exclude the candidates of the Reform Party, while a federal financing
criterion would not. The pre-debate support criterion permits the CPD to introduce “subjective”
elements into the candidate selection process — such as the level of support required and the
method of determining support — that allow it to exclude third party candidates from the debates.
Congress has recognized the problems associated with using pre-election polls to
determine questions of a candidate’s electoral significance in a general election during its

consideration of federal financing for candidates, and it chose to rely instead on a candidate’s or

party’s performance in the general election. For example, when debating a prior, and now

-23-




repealed, campaign financing law, Congress considered a proposai containing a provision that
would have allocated funding based in part on polling. The following colloguy demonstrates
Congress’ recognition of the abvious pitfalls associated with such a mechanism:
Senator Williams: [I]f the polls [the candidate] relied on were as misieading and far off
base as they were in 1948, [the cardidate] may end up with 4.99% of the vote and $8
million debt and nothing to pay forit.. ..
The Chairman: Those polls were not far off in 1948. They reached the wrong
conclusion. But if you look at a poll that says you have 51 percent, the man who took the
poll claimed a ten-percent margin for error, or at least 5 percent. So he would claim three
points for his allowed error. So you say you got 51 or 52 percent. The outcome could be
different just by the slippage in his own margin of error.
Senator Ervin: {W1ho is going to run the poll? Certainly the Government would not let

me run the poll if I were running for President and would not take my figures. You
would have to set up some more Government machinery to take the poll.

117 Cong. Rec. 42,585 (daily ed. Nov. 22, 1971) (colioquy inserted into the 1971 Congressional
Record at the request of Sen. Ervin). Ex. 15. This colloquy demonstrates that Congress was
cognizant of the problems associated with using polls. Congress recognized both that polls have
inherent weaknesses and are easily subject to manipulation or methodological defects. Indeed,
polls accomplish nothing beyond providing limited insight into voters’ preferences at a specific

moment in time.

When considering the role of third parties in American politics, Congress rejected
polls and instead reasonably determined that the only truly objective way to gauge electoral
significance is to wait until the election itself occurs and then examine the actual resuits. Thus,
when enacting the FECA, Congress opted to provide third parties with federal funding for the
presidential election cycle only if the party met a truly objective test - obtaining the support of
5% of the electorate in the previous election cycle. This 5% criterion remains the only statutory

definition we have of electoral significance.
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Conversely, the CPD has chosen a criterion that is three times higher than the

. $

number chosen by Congress to determine entitlement for federal funding. Moreover, where

Congress used a post-election indicator of electoral support that allowed a candidate to conduct

his/her complete campaign, the CPD has opted to measure electoral support at the early stages of
the campaign, thereby precluding candidates from having a full and fair opportunity to develop
his/her message and attract voters.

=4 There are innumerable examplies of the inability of polls to make accurate

predictions concerning the electoral significance of a candidate:

° During the 1992 Wisconsin senatorial race, an “important” late summer

5: poll indicated that now Senator Russ Feingold trailed each of his primary
rwals by thnrty pomts &c_@ Davnd E. Umhoefer & Mike Nichols, Moody

I ace for Senate Nomipation, Milwaukee J., Aug. 16,

e 1992 2t Al. Ex. 16,

° In 1994, a poll suggested that now Senator Bill Frist would be defeated by
incumbent Jim Sasser by over 20 points. Seg Phil West, Cooper & Sasser

Likely Wins in Senate, Poil Finds, The Memphis Commercial Appeal
July 28, 1994, at A13 Frist ended up prevailing by a 56 to 42 margin. Ex.

17.

® Most recently and most relevant to the instant dispute is the 1998
Minnesota Gubernatorial election. Two weeks pricr to the televised state-
wide debates, polls indicated that now-Governor Jesse Ventura had the
support of approximately 10% of the electorate. However, the debates

afforded Governor Ventura an opportunity to garner the eventual support
of 37% of the voters and to prevail in the election. See Squitieri, Panel

Defends Debates” Limit As Fair, Reasonable, supra.

Under the CPD’s criteria, each of these candidates would have been excluded
from the debates and would almost certainly not have defeated his rivals.

The 2000 presidential election has already produced several similar examples.
For example, a recent Washington Post article addressed the extreme difficulty in predicting

results in the 2000 Republican primaries in New Hampshire, South Carolina and Michigan. In
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each of these primaries, although polls taken just before the primary election indicated that the
races were too close to call, each primary was decided by a substantial margin, including an
eighteen-point differential in New Hampshire. See Richard Morin, Hunting for the Story, The
Media Got Lost, Washington Post, Feb. 27, 2000, at B1, Ex. 18. Indeed, Mr. Morin reminded
the media that “[p]olls are useful tools; they aren’t magic wands. And some polls are better than
f others.” Id. A decision of such magnitude as inviting candidates to participate in the presidential
debates simply should not be based on a process that even under the best of circumstances,

which are lacking here, is at most a “useful tool.”

&ou Tk

The CPD has failed to articulate any rationale in support of a 15% cut-off point.
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It is a subjective criterion that is entirely lacking a rational foundation. The 15% criterion is

-
-

analytically no different than the criteria described by the FEC’s General Counsel in 1996 as
requiring “that a number of highly subjective judgments . . . be made” to determine whether a
particular candidate has satisfied the applicable standard. See First General Counsel’s Report,

Federal Election Commission, MUR 4451 & MUR 4473, at 18 (Feb. 6, 1998). Ex. 19.

The CPD’s use of polls is indisputably defective because even the best polls have
significant margins of error. For example, leading political scientist Larry Sabato recently stated
in response to the CPD’s candidate selection criteria that “{pjolling is not that precise. Even
when you average five polls you don’t eliminate the individual margins of error.” Kiker, Criteria

Released for Fall Debates, supra. Because of the margin of error inherent in even the best polls,
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it s impossible to determine the exact level of support for a particular candidate. See
Memorandum from Dennis Aigner, CPD Indicators of Electoral Support {Mar. 18, 2000) Ex,
20. For example, if a poll used to select candidates for inclusion in the presidential debates has a
margin of error of plus or minus 4% and a candidate is found to have the support of 11% of the
electorate, in reality that candidate could have the support of as much as 15% of the electorate or
as little as 7% of the electorate. The poll, however, simiply cannot indicate where, within the
eight percentage point range, the candidate’s support truly falls. The CPD’s 15% criterion is
therefore not only subjective but also operates in such a manner as to possibly exclude a
deserving candidate from the debates because of the inherent margin of error found in every poll.
Id, Because of the importance of the presidential debates to a candidate’s electoral success, the
only way to protect against such an improper exclusion would be to give each candidate the
benefit of the doubt with respect to where in the range indicated by the poll, his or her support
truly falls, Id, Thus, in the hypothetical poll with a 4% margin of ervor, a candidate receiving
the support of 11% of the electorate should be included in the debates.

Further methodological problems are also present. Messrs. Kirk and Fahrenkopf
have candidly admitted that the polling organizations cn which the CPD intends to rely will have
complete discretion with respect to deciding (1) the portion of the electorate polled, (2) the
wording of the questions, and (3) the names of the candidates about which the polls inquire. See

able, supra. It is methodologically

Squitieri, Pane
inappropriate to simply take the average of five polls using different sample sizes. See Aigner
Memorandum, supra. For example, if the polls used by the CPD are based on populationé of
600, 700, 800, 900 and 1000 inglividuals, a simple average would overemphasize the smallest

poll and underestimate the largest. It would also be methodologically improper to take the
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average of five polls using different populations. Id, For example, if some polls use eligible
voters and others use eligible voters likely to vote, a simple average would be methodologically
flawed. Id. It is also beyond dispute that a polister’s decisions as to the pool of potential
respondents and the wording of a poll’s questions can have a dramatic impact on the poll’s
results. See Sheldon R. Gawiser & G. Evans Witt, 20 Questions a Journalist Should Ask,
National Council on Public Polls (visited Feb. 8, 2000) <http://www.ncpp.org/qajsa.htm>. Ex.
21. Here, the pollsters will be free to limit their questions to asking respondents to name the
candidate that they are likely to support in the general election; the pollsters are not required to
ask the respondents who they would like to see in the debates.

The leading watchdog organization on public polling, the National Council on
Public Polls (the “NCPP”), has recognized the possibility of these types of problems arising and
has issued a statement expressing its concern with the degree of discretion granted to the
polisters. This statement provides, in pertinent part, that the 15% criterion raises “critical
questions,” and notes that “[w]hether or not a candidate is included in the presidential debates is
obviously an important decision;” consequently, any “methodological or procedural differences

among the five polls could call their credibility into question.” National Council on Public Polls,

There are only three publicly funded political parties in the United States: The

Reform Party, the Republican Party, and the Democratic Party. Congress has expressly stated
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that a political party receiving in excess of 5% of the popular vote in the previous presidential
election is entitled te public funding in the subsequent presidential election. As stated above,
that is the only statutory definition of electoral significance and happens to be found in the very
statute under which the FEC’s regulations are promulgated. The Reform Party has received in
excess of 5% of the popular vote in each of the last two presidential elections. By statutorily
mandating the expenditure of public funds on behalf of the Reform Party and its nominee,
Congress has unambiguously found that the views of the Reform Party reflect those of a
significant segment of the American public.

Indeed, when debating the merits of what ultimately became the FECA, Senator
Kennedy noted that the 5-25% formula that would be used to apportion federal funding for minor
parties struck “a reasonable balance {because 1]t neither freezes them out entirely, nor
encourage|s] them excessively. The threshold showing required of such parties is low enough to
prevent ‘locking-in’ the existing two-party system, and yet high enough to prevent the artificial
proliferation of splinter parties set up merely to have a political joyride at the taxpayer’s expense
in a presidential election year.” 117 Cong. Rec. 41,777 (daily ed. Nov. 17, 1971) (statement of
Sen. Kennedy). Ex. 23. Because Congress in fact agreed to and the President signed into law
the 5-25% provisions of the Act, it is abundantly clear that Congress intended for minor parties,
which enjoy the support of millions of Americans, to have an opportunity to participate
meaningfuily in the presidential elections.

Moreover, Senator Long expressly noted that federal financing for the presidential
election would allow voters to “help both parties as well as third parties. Then, having heard
the debates, they [the voters] can decide which candidate they think would be best for the

Nation’s interest.” 117 Cong. Rec. 42,595 (daily ed. Nov. 22, 1971) (statement of Sen. Long)
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{emphasis added). Ex. 24. Among the reasons why Congress felt it to be of paramount
importance to protect the interest of serious third parties such as the Reform Party is that third
party presidential candidates often produce seismic shifts in public policy. Seg¢ Raskin, supra, at
1981. Numerous social innovations in American history “were third-party proposals years
before major parties touched them with even the longest pole.” See J. David Gillespie, Politics
at the Periphery: Third Parties in Two-Party America, 24 (1993). These include, inter alia, the
abolition of slavery, homesteading, graduated income taxes, Prohibition, the direct election of
Senators, regulation of corporations, outlawing child labor, the right to collective bargaining and
deficit reduction.

Clearly, Congress understood that the United States’ interests are best served
when its citizens are trusted to choose from each of the competing public policy visions that find
advocates in the political marketplace. Indeed, as President John F. Kennedy noted “[w]e are not
afraid to entrust the American people with unpleasant facts, foreign ideas, alien philosophies, and
competitive values. For a nation that is afraid to let its people judge the truth and falsehood in an

open market is a nation that is afraid of its people.” Richard Winger & Joshua Rosencrantz,

What Choice Do We Have?, 93 (forthcoming 2000).
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The presidential and vice-presidential debates are the single most important
campaign event in terms of reaching the American public." Thus, any truly objective criteria
governing the selection of candidates for participation in those events must contemplate the
inclusion of all publicly funded political parties.’

rayer lie

WHEREFORE, Complainants respectfuily request that the FEC find that (1) the
CPD’s current candidate selection criterion, and in particular, the pre-debate support in the
national electorate criteria, are in violation of both the Act and the FEC’s implementing
regulations govemning candidate debates because the pre-debate support criterion is neither
objective nor pre-existing, but is instead subjective and results driven, intended to preclude the

participation of a constitutionally eligible candidate representing the interests of a publicly

2 For example, the Supreme Court has recognized that “candidate debates are of
exceptional significance in the electoral process. ‘[1]t is of particular importance that candidates
have the opportunity to make their views known so that the electorate may intelligently evaluate
the candidates’ personal qualities and their positions on vita! public issues before choosing
among them on election day.”” Arkansas Public Television Comm’n v. Forbes, 523 U.S. 666,
675-76 (1998) (quoting CBS, Inc. v. FCC, 453 U.S. 367, 396 (1981)

3 If the FEC’s regulations governing candidate debates are found to authorize the use of
resuits driven, subjective candidate selection criteria to (1) exclude certain candidates from the
presidential and vice-presidential debates and (2) provide those candidates who are included with
millions of dollars of free television time, the FECA is being applied in such a manner as to
facilitate the disparate treatment of similarly situated candidates. Were the FEC to decline to
take action to prohibit the CPD’s illegal activity and find that the CPD is acting in accordance
with the debate regulations, the FEC has promulgated regulations that facilitate the
unconstitutional application of the Act.

Moreover, it has long been the case that government statutes or regulations that
encourage private parties to engage in unconstitutional conduct create a cause of action against
what might otherwise be a private actor. Although the CPD purports to be a private party, its
membership includes elected officials each of whom has a vested interest in assuring that their
respective political party obtains control of the presidency. The CPD is also an alter ego of the
Republican and Democratic National Committees.
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funded political party; (2) direct the CPD to substitute for the pre-debate support criterion the
criterion of qualification for public financing in the general election; and (3) as a result of its
improper candidate selection criteria, the CPD is acting as an unregistered and non-reporting
political committee that s receiving and making illegal corporate contributions and expenditures
in violation of the Act and the FEC’s implementing regulations. Complainants further
respectfully request that upon making the above-noted findings, the FEC take any and all action

within its power to correct and prevent the continued illegal activities of the CPD.
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COMMISSION ON PRESIDENTIAL DEBATES'
NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A, Introduction

The mission of the nonpartisan Commission on Presidential Debates (the
"CPD") is to ensure, for the benefit of the American electorate, that general
election debates are held every four years between the leading candidates
for the offices of President and Vice President of the United States. The
CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a
series of nonpartisan debates among leading candidates for the Presidency
and Vice Presidency in the 2000 general election. As in prior years, the
CPD’s voter educational activities will be conducted in accordance with all
applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate
based on the application of "pre-established, objective” criteria.

The goal of the CPD’s debates is to afford the members of the public an
opportunity to sharpen their views, in a focused debate format, of those
candidates from among whom the next President and Vice President will
be selected. In the last two elections, there were over one hundred declared
candidates for the Presidency, excluding those seeking the nomination of
one of the major parties. During the course of the campaign, the candidates
are afforded many opportunities in a great variety of forums to advance
their candidacies. In order to most fully and fairly to achieve the
educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection
of the candidates to participate in its 2000 debates. The purpose of the
criteria is to identify those candidates who have achieved a level of
electoral support such that they realistically are considered to be among the
principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three
criteria to each declared candidate to determine whether that candidate
qualifies for inclusion in one or more of CPD's debates. The criteria are (1)
constitutional eligibility, (2) ballot access, and (3) electoral support. All
three criteria must be satisfied before a candidate will be invited to debate.
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B. 2000 Nonpartisan Selection Criteria

The CPD's nonpartisan criteria for selecting candidates to participate in its
2000 general election presidential debates are:

1. Evidence of Constitutional Eligibility

The CPD's first criterion requires satisfaction of the eligibility
requirements of Article II, Section 1 of the Constitution. The
requirements are satisfied if the candidate:

a. is at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resident of
the United States for fourteen years; and

¢. is otherwise eligible under the Constitution.
2. Evidence of Ballot Access

The CPD's second criterion requires that the candidate qualify to
have his/her name appear on enough state ballots to have at least a
mathematical chance of securing an Electoral College majority in
the 2000 general election. Under the Constitution, the candidate who
receives a majority of votes in the Electoral College (at least 270
votes), regardless of the popular vote, is elected President.

3. Indicators of Elecioral Support

The CPD's third criterion requires that the candidate have a level of
support of at least 15% (fifteen percent) of the national electorate as
determined by five selected national public opinion polling
organizations, using the average of those organizations’ most recent
publicly reported results ai the time of the determination.

C. Application of Criteria

The CPD's determination with respect to participation in the CPD's
first-scheduled debate will be made after Labor Day 2000, but sufficiently
in advance of the first-scheduled debate to allow for orderly planning.
Invitations to participate in the vice-presidential debate will be extended to
the running mates of each of the presidential candidates qualifying for
participation in the CPD's first presidential debate. Invitations to
participate in the second and third of the CPD's scheduled presidential
debates will be based upon satisfaction of the same multiple criteria prior
to each debate.

back to top
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A. Introduction

The mission of the Commission on Presidential Debates ("the
Commission") is to ensure, for the benefit of the American electorate, that
general election debates are held every four years between the leading
candidates for the offices of President and Vice President of the United
States. The Commission sponsored a series of such debates in 1988 and
again in 1992, and has begun the planning, preparation, and organization
of a series of nonpartisan debates among leading candidates for the
Presidency and Vice Presidency in the 1996 general election.

The goal of the Commission's debates is to afford the members of the
voting public an opportunity to sharpen iheir views of those candidates
from among whom the next President or Vice President will be selected. In
light of the large number of declared candidates in any given presidential
election, the Commission has determined that its voter education goal is
best achieved by limiting debate participation to the next President and his
or her principal rivali(s).

A Democratic or Republican nominee has been elected to the Presidency
for more than a century. Such historical prominence and sustained voter
interest warrants the extension of an invitation to the respective nominees
of the two major parties to participate in the Commission's 1996 debates.

In order to further the educational purposes of its debates, the Commission
has developed nonpartisan criteria upon which it will base its decisions
regarding selection of nonmajor party candidates to participate in iis 1996
debates. The purpose of the criteria is to identify nonmajor party
candidates, if any, who have a realistic (i.e., more than theoretical) chance
of being elected the next President of the United States and who properly
are considered to be among the principal rivals for the Presidency. The
realistic chance of being elected need not be overwhelming, but it must be
more than theoretical.

The criteria contemplate no quantitative threshoid that triggers automatic
inclusion in a Commission-sponsored debate. Rather, the Commission will
employ a muitifaceted analysis of potential electoral success, including a
review of (1) evidence of national organization, (2) signs of national
newsworthiness and competitiveness, and (3) indicators of national
enthusiasm or concern, to determine whether a candidate has a sufficient
chance of election to warrant inclusion in one or more of its debates.

Judgments regarding a candidate's election prospects will be made by the
Commission on a case-by-case basis. However, the same multiple criteria
will be applied to each nonmajor party candidate. Initial determinations
with respect to candidate selection wil! be made after the major party
conventions and approximately contemporancously with the
commencement of the general election campaign. The number of debates
to which a qualifying nonmajor party candidate will be invited will be
determined on a flexible basis as the general election campaign proceeds.

B. 1996 Nonpartisan Selection Criteria

The Commission's nonpartisan criteria for selecting nonmajor party
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candidates to participate in its 1996 general election presidential debates
include:

1. Evidenrce Of National Organization

The Commission's first criterion considers evidence of national
organization. This criterion: encompasses objective considerations
pertaining to the eligibility requirements of Axticle I, Section 1 of
the Constitution and the operation of the electoral college. This
criterion also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.
The factors 10 be considered include:

a. Satisfaction of the eligibility requirements of Article II, Section 1
of the Constitution of the United States.

b. Placement on the ballot in enough states to have a mathematical
chance of obtaining an electoral college majority.

c. Organization in a majority of congressional districts in those
states.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
national campaign, and endorsements by federal and state
officeholders.

2. Signs Of National Newsworthiness and Competitiveness

The Commission's second criterion endeavors to assess the national
newsworthiness and competitiveness of a candidate's campaign. The
factors to be considered focus both on the news coverage afforded
the candidacy over time and the opinions of electoral experts, media
and non-media, regarding the newsworthiness and competitiveness
of the candidacy at the time the Commission makes its invitation
decisions. The factors to be considered include:

a. The professional opinions of the Washington bureau chiefs of
major newspapers, news magazines, and broadcast networks.

b. The opinions of a comparable group of professional campaign
managers and polisters not then employed by the candidates
under consideration.

c. The opinions of representative political scientists specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on
network telecasts in comparison with the major party candidates.

e. Published views of prominent political commentators.

3. Indicators Of National Public Enthusiasm Or Concemn

The Commission's third criterion considers objective evidence of
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for a candidate, which bears directly on the candidate's prospects for
electoral success. The factors to be considered include:

a. The findings of significant public opinion polls conducted by
national polling and news organizations.

b. Reported attendance at meetings and rallies across the country

(locations as well as numbers) in comparison with the two major
party candidates.

back to top
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SECTION: Political News

LENGTH: 724 words

HEADLINE: New Home for Special Interest Money: Companies Underwrite Debates
BYLINE: By CONNIE CASS, Associated Press Wrilter
DATELINE: WASHINGTON

BODY:
While President Clinton and Bob Dole share the limelight of the debates,

Philip Morris, Sprint and other corporate giants will be offstage - paying the
bills.

The Commission on Presidential Debates has already secured between § 25,000
and § 250,000 each from five companies to be national sponsors of the three
debates. An additional $ 1.5 million is being raised from companies in the host
cities.

All will get tax deductions.

Such coziness between corporations and political parties has long been
criticized. And the critics have an ally in Reform Party candidate Ross Perot,
who has been denied a seat at the debates.

In a lawsuit against the debate commission, Ferot argues that his exclusion
is evidence that Democrats and Republicang, and their financial supporters, have
rigged the system against outsiders.

The debates, Perot said recently, are underwritten by "the same people and
the same special interests who give a lot of money and get a huge resturn for
their contributions.®

To members of the debate commiggion, that sounds like sour grapes. They note
that Perot participated in the 1992 debates, which were sponsored by some of the
same companies.

"These corporations have no influence whatsoever or coatact whatscever with
the commissioners or candidates about the debates," said Frank Fahrenkopf,
co-chairman of the commission.

LEXIS-NEXIS
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"It is their ceontribution toméood government and nothing more, ¥ Fahrenkopf

said.
In addition to cigarette maker Philip Morris and the long-distance company

Sprint, the commission said its national sponsors are Sara Lee, best known for
frozen foods; Dun & Bradstreet, a financial information company, and the new
telecommunications company Lucent Technologies, which breaks away from parent
AT&T on Monday.

Three nonprofit foundations also serve as national sponsors: the Joyce
Foundation, The Marjorie Kovler Fund, and Twentieth Century Fund.

Under campaign finance laws passed in response to the Watergate scandal,
corporations are banned from contributing money to political campaigns.

But there are loopholes: Corporations are allowed to defray the parties’'
coatg for their nominating conventions, as they did last month, and can give
unlimited amounts of "soft money" to help the parties promote themselves.

Those contributions have to be reported to the Federal Election Commission;
debate donations do not.

"The focus needs to be on the appearance of corruption, not just looking for
a guid pro quo," said John Bonifaz, executive director of the National Voting
Rights Institute.

"What does the public think of this process when they see this big money
floating around?" asked Bonifaz, whose group wants the public financing of
presidential campaigng extended to the debates.

Debate spongor Philip Morris also is the top "soft money" contributor so far
this election season, according to a study by Common Cause. Through the end of
June, Philip Morris, its subsidiaries and executives had contributed $ 1.63
million to the Republican Party and $ 350,250 to the Democrats.

As the elections approach, Philip Morris money continues rolling in ~ §
394,000 in August alone to national Republican committees.

Philip Morris' contribution to the debate in cash and donated goods will be
worth between $ 200,000 and $ 250,000, company spokegswoman Darienne Dennis said.

"We have absolutely, absolutely nothing to do with the sgubsatance or
selections of the debate," Dennis said. She said the company has supported the

debates gince 1988,

She said Philip Morris will pay for the media filing centers, including meals
for journalists, to "showcase the breadth and depth of Philip Morris products,"
including Maxwell House coffee, Kool-Aid, Jell-O and Miller beer.

The national sponsors receive free tickets to the debates and recognition in
the written program, but won't be mentioned during TV coverage, said Janet

Brown, the commission's executive director.

Brown said the commissiorn's policy is not to disclose the size of each
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donation "out of deference to our sponsors."” The donations are reported to the
Internal Revenue Sexrvice, which keeps them private.

Some $ 1.5 million will be kicked in by local sponsors solicited by
committees in the presidential debate cities of Hartford, Conn., and San Diego
and in St. Petersburg, Fla., site of the vice presidential debate.

LANGUAGE: ENGLISH

LOARD-DATE: September 28, 1996
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October 20, 1992; TUESDAY; ALL EDITIONS
SECTION: BUSINESS; Pg. EO1
LENGTH: 790 words
HEADLINE: BIG BUSINESS MAY BE DEBATE WINNER, TOO
SOURCE: Wire services
BYLINE: The Associated Press
DATELINE: WASHINGTON

BODY :

Corporations, prohibited by law from donating to federal elections,
got a rare chance with the presidential debates to inject some of their
money into the political process, and grab a tax break, too.

The list of gponsors for this year‘'s three presidential debates and
single vice presidential debate reads like a Who's Who of corporate
America: Philip Morris, Atlantic Richfield, AT&T, and RJR Nabisco, to
name a few.

It's the same group that has donated millions of deollars directly to
the two major parties in the form of "soft money”, donations exempt
from the post-Watergate contribution limits. Bnd they also bankrolled
posh receptions this summer at the Democratic and Republican
conventions.

"It‘s the same old familiar faces showing up in all the old familiar
places, " sald Larry Makinscon, spokesman for the campaign watchdeg Center
for Responsive Politics.

The leader of the debate sponsors is beer giant Anheuser-Busch. It
tossed in § 500,000 on last-minute notice to cover the entire cost of the
hastily arranged first debate Oct. 11 at St. Louis.

The tabs for the other three debates were picked up by a variety of
donors, usually companies with interests in the host city.

Monday's debate in East Lansing, Mich., was financed by
contributions from General Motors, Ford, Kellogg's, Upjohn, Dow Corning,
and the United Focd and Commercial Internmational Union.

About two dozen other corporate giants donated between $ 25,000 and
§ 250,000 apiece to the bipartisan, non-profit Commission on Preesidential
Debates, which sponsored the debates.

Page 16
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While no one questions the importance of supporting the debates,
critics peint to the side benefits that corporations may derive.

The sponsors get to write off their donations on their corporate tax
returns because the debate commission is tax-exempt, IRS spokesman Ken
Hubenak said.

They also get to rub elbows with the political elite, such as former
GOP national chairman Frank Fahrenkopf and former Democratic Party
chairman Paul Kirk, who now head the debate commission.

"Who knows what ulterior motives any sponsor has... maybe it's
just to be connected with something good," Fahrenkopf said. "But I
really believe the overwhelming majority are really interested in good
government and care about the political system.”

The companies say their motives for giving are altruistic.

Anheuser-Bush, based in St. Louis, made its donation after Sen. John
Danforth, R-Mo., called to solicit its help, but insists it would have
contributed anyway.

"It was a means of assisting the political process and where, in
this case, the city of St. Louis had a benefit of having it there,” said
Stephen K. Lambright, vice pregident and chief executive officer.

"As far as we are concerned, this is part of our citizenship. We
believe in the political process and in helping it along," said George
Knox, vice president of public affairs for Philip Morris.

That doesn't stop the tobacco, food, and beer giant from getting in
a little advertising along the way.

The company set up a display of its tobacco products in a media
hospitality lounge it sponsored and gave reporters matchbook-size
calculators sporting the company logo.

Many debate sponsors have business pending before the government,
Makinson noted.

*Nobody's saying they're whigpering answers into the candidates'
P

ears.... But it's a cozy relationship between the top corporate
donors and the people who run the parties and the government," Makinson
said.

Corporations have been forbidden by law from donating to elections
since 1907. But the Federal Election Commission has opened at least
three avenues for corporate money in elections: soft-money donations to
the parties, fimancial backing of the debates, and sponsorship of
receptions at the nominating conventions.

@ The companies haven't hesitated to use them.

AT&T, which has been battling regional telephone companies over
legislation pending in Congress governing the future of the lucrative
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electronic publishing business, sponsored receptions at both the
Republican and Democratic conventions. It's also among the debate
sponsors.

Agricultural products giant Archer Daniels Midland, the single
largest scft-money donor with $ 1.14 million donated to the two parties
this electicn, is another debate sponsor.

Philip Morris sponsored convention receptions and donated $ 597,000
in soft money to the parties in addition to its debate sponsorship.

Knox dismisses those who guestion the company's motives. If the

companies didn't foot the bill for the debates, the tab probably would
be left to taxpayers, he said.

LANGUAGE: English

LOAD-DATE: October 7, 1595
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SECTION: PART A; COMMENTARY; Pg. AlS8
LENGTH: 894 words
HEADLINE: Final debate barriers
BYLINE: Arianna Huffington

BODY:

As the political world focuses on the increasingly acrimonious primary
debates, behind the scenes, with little publicity or fanfare, the fate of the
general election’s presidential debates is being decided.

Thumbing its nose at participatory democracy, the Commission on Presidential
Debates determined last month that only those candidates garnering "15 percent
of the national electorate as determined by five polling organizations" would be
included in the face-offs this fall. This is a particularly stringent test
since it takesa only 5 percent of the vote to qualify for public financing - and
it all kbut ensures that the Democratic and Republican nominees won't have to
share the national stage with any pesky interlopers.

Why not just skip the polling and hire armed ¢guards to gun down any threat to
the two-party domination of the debates instead? It would spare us thosge
annoying dinner-time interruptions and have the same effect of excluding from
the debates the views of one-third of American voters who identify themselves as
neither Republican nor Democrat.

It's not as if the pollsters don't already wield an unhealthy amount of power
both with politicians and with the media. Now the commission wante to
institutionalize the influence of the same folks who were utterly blind-gided by
John McCain's landslide victory in New Hampshire, who failed to predict Jesae
Ventura's victory in Minnesota and who are notoriously unreliable when it comes
to recording the opinions of independent voters.

Jamin Raskin has a much better plan. A professor of constitutional law at
American University who represented Rogs Percot in his efforts to be included in
the presidential debates, Jamin Raskin has convened a task force to produce an
alternative to the commission's qualifying criteria - a formula driven by the
needs of democracy rather than the needs of the two parties, and by the
assumption that these do not automatically coincide.

Since I am ocne of the people on the Raskin task force - together with, among
others, John Anderson, who ran for president as an independent in 1980; John
Bonifaz, director of the National Voting Rights Institute; and Rob Richie,
executive director of the Center for Voting and Democracy - let me declare my
interest. The Task Force on Fair Debates is about to produce its report calling
cen the commission to open the debates to any candidate who meets one of three
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criteria: represents a party whese nominee received 5 percent of the vote in the
last presidential election and is therefore eligible for federal matching funds;
registers at 5 percent in national polls; or registers at 50 percent in

national polls when the question asked is not "Whom would you vote for if the
election were held today?" but "Do you think the following candidate should be
included in the presidential debates?”

"If the commission refuses to alter its criteria," states the report, "then
the legitimacy of American presidential electiocns is undermined and new
approaches for fair and meaningful candidate dialogue must be sought for the
2000 election."

But fair and meaningful dialogue was never the goal of the commission, which
was formed in 1987 by the then-chairmen of the Democratic and Republican
national committees. According to the agreement they drafted, the commission
would replace the traditional League of Women Voters-sponsored debates with
"naticnally televised joint appearances conducted between the presidential and
vice presidential nominees of the two major political parties."

Since then, the commission has become a central player in the growing
electoral-industrial complex - with each debate held under its auspices yat
another controlled corporate spectacle. "The same corporate interests
bankrolling the commission,” Jamin Raskin says, "also pump millions in soft
money directly into Democratic and Republican coffers.” Philip Morris sponsored
the debates in 1992 and 1996, and Anheuser-Busch is picking up the $2 million
tab this year in return for the public relations benefit and access to the
candidates during the receptions. I guess none of the Clydesdales are
independents.

The commigsion's role "is not to jump-start a campaign," according to Janet
Brown, its executive director. I would not want to jump-start Pat Buchanan's ox
Ross Perot's candidacy, either, but it's not up to me any more than it should be
up teo the commission to stop third-party candidates from catching fire as Mr.
Ventura did after he was included in the Minnesota gubernatorial debates.

A recent poll by Harvard's Vanishing Voter Project found that close to 50
percent of Americans would like to see a third-party candidate be a part of the
2000 race - in keeping with the steady growth of the public's desire to increase
its electoral options. "Our charter is to help people to get to know the
candidates who are going to be pregident,” gays Ms. Brown, once again
displaying the commission's political tone deafness.

Throwing the debate doors open and letting a little fregh air in will
definitely be a lot messier than a "televised joint appearance® by the two party

nominees. But now that those two parties have become practically
indistinguishable, we could live with some messiness if it helps restimulate our

democracy.
Arianna Huffington is a nationally syndicated columnist.

LANGUAGE: ENGLISH
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HEADLINE: Panel defends debates' limit as fair, reasonable
BYLINE: Tom Squitieri
DATELINE: WASHINGTON

BODY :

WASHINGTON -- The Commigaion on Presidential Debates announced
Thiarsday that it will limit participation in three fall debates
to candidates who receive at least 15% in national polls, a threshold
likely to exclude the Reform Party nominee and other third-party
candidates.

“We will include the principal rivals, not just people who have
great ideas and add some spice to the campaign, " said Paul Kirk,
the commission's co-chairman.

Pat Buchanan, the front-rumner for the Reform nomination, said
his lawyers are already working on a legal challenge. "This is
preposterous, a Republican-Democratic congpivacy to corner the
market on the presidency of the United States," Buchanan said.
“We can't have a fair fight if they decide what punches we can
throw.®

The 15% cutoff will be determined by the average that each candidate
garners from five national polls: USA TODAY/CNN/Gallup, ABC/Washington
Post, CBS/New York Times, Fox/Opinion Dynamics and
NBC/Wall Street Journal. The average poll standing will
be calculated in late September, before the first debate.

Kirk and Frank Fahrenkopf, the other co-chairman, said each polling
organization would decide the wording of its gquestions and the
candidates®' names to include.

The 15% mark was selected after "an intensive review of historical
patterns® and was a "fair and reasonable number,® Kirk said.
"This is the best we can do in an admittedly imperfect structure."

Reform Party leaders and candidatea had expected unfavorable criteria,
but they still expressed dismay.

"I'm not surprised that the two-party political establishment
wants to keep the American people from having a third choice,®
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said New York develeper Donald Trump, considering a run on the
Reform ticket. "The Reform Party is a federally recognized party,
which is entitled to federal subsidies for the general election.

This should be the criteria for inclusion in the presidential
debate."

Should Buchanan receive the Reform nomination, he is expected
to draw much of his support from conservative voters, which could
hurt the GOP nominee. Keeping him out of the debates, therefore,
could help the GOP candidate. In addition to being at least 15%
in the polls, to be included in the debates a candidate must also:

* Meet the constitutional thresheld for being president
{at least 35 years old, a natural borm citizen and a U.S. resident

for 14 years).

* Be on enough state ballots to have a mathematical chance
of securing the Electoral College majority of 270 votes. The Electoral
College consists of each state's electors who are expected to
vote for the candidates selected by the popular vote in their
state,

The criteria are supposed to provide objective measurements of
a candidate's realigtic chances of being elected. However, had
the commission's re¢uirements been applied to the Minnesota governor's
race in 1998, Reform nominee Jesse Ventura wculd have been excluded
because he was pulling less than 15% in the pre-debate polls.
Ventura did well in the debates and won the three-way race with
37% of the vote.

Ventura, the Reform Party's highest elected official, gaid the
party has earned the right to be in the debates. "If they don't
allow ug into the debates, I'l1l call them a bunch of gqutless cowards,”
he said in an interview.

The debate commission is a non-governmental entity funded by corperations
and foundations. It was formed in 1987 by Democratic and Republican
party leaders and is headed by their former chairmen, Kirk and
Fahrenkopf .

The Reform Party was certified as a national party by the Federal
Election Commission after its 1992 and 1996 presidential nominee,
Ross Perot, received more than 5% in each election. That is the
threshold that automatically triggers federal matching funds for
the party's presidential nominee in the gubsequent presidential
election. The party will receive $ 12.6 million this year.

The Reform Party is the only third party to hit that mark in two
straight elections. Perot received 18.9% of the wote in 1992 and
8.9% in 1996.

The commission permitted Perot to participate in the 1992 debates,
aven though at the time he was pulling only 7% in the polls. In
1996, the commigsion excluded Perot from the debate over his strong
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protests, saying he had no realistic chance to win the election.
LANGUAGE: ENGLISH

LOAD-DATE: January 07, 2000
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LENGTH: 738 words
HEADLINE: Criteria Released for Fall Debates
BYLINE: DOUGLAS KIKER
DATELINE: WASHINGTON

BODY:

The Reform Party's presidential candidate and anyone other than the
Republican and Demecratic nominees could be excluded from presidential debates
in the fall under new criteria established by an independent commission.

The decision angered Pat Buchanan, the former Republican turned Reform
presidential candidate, who called he panel's decision Thursday a ''transparent
farce.'®’ He stressed that the Reform Party is nationally recognized, and that
its candidate should be included.

''Let's be plain: This is nothing but a Beltway conspiracy by the two
establishment parties to corner the market forever on the presidency of the
United States,'' he gaid.

The Commisgsion on Presidential Debates, a nonpartisan group created in 1587
as an impartial sponsor of the debates, said the stage for nationally televiged
debates would be limited to candidates with at least 15 percent support in
national public cpinion surveys.

Frank Fahrenkopf Jr., the former Republican Party chief who is co-chairman of
the commission, said the rules would limit the three scheduled debates to the
‘'realistic principal rivals to be president of the United States.''

The arrangement, he said, '‘'strikes a balance between reality and fairness.''
The commission set two gualifications for participation:

Candidates must appear on enough state ballots to have a mathematical chance
of winning a majority in the Electoral College.

They also must have an average of 15 percent support in five major national
polls: ABC-Washington Post, CBS-New York Times, NBC-Wall Street Journal, CRN-USA
Today-Gallup and Fox News-Opinion Dynamics. '

Buchanan was not the only one incensed by the decision.

Donald Trump, the New York real egtate developer who is considering a run for
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the Reform Party nomination, said, ''I am not surprised that the two-party
political establishment wants to keep the American people from having a third
choice.'’ He also threatened legal action.

The Libertarian Party also criticized the commission's rulss.

" "Their new criteria will unfairly exclude candidates with a chance to win
the election, or with the potential to win the support of a substantial number
of American voters. That's just wrong,'' said party national director Steve
Dasbach. ‘

Janet Brown, executive director of the commission, rejected the criticism.

''It would seem premature for any candidate to attack them given the fact we
won't be applying them until late September,'' Brown said. ‘'By publishing these
eriteria 10 months before the election that we hope to make it absolutely clear
to the candidates and the public how we will make these determinations.'®

The commission also named three sites and dates for the debates, each of
which will begin at ¢ p.m. EST and last 50 minutes:

The John F. Kennedy Library and University of Massachusetts in Boston, Oct.

Wake Forest Univergity in Winston-Salem, N.C., Oct. 11.
Washington University in St. Louis, Oct. 17.

One vice-presidential debate will be held at Centre College in Danville, Ky.,
on Oct. 5.

Ross Perot, the Reform Party founder, was included in debates in 1992 and
later won 19 percent of the popular vote but no electoral votes in the general
election. The debate commission excluded him in 1996, despite his vigorous
protests, saying his poll support was in single digits and that he had no
realistic chance of winning the electicn. Perot also lost a court fight over the
ig8sue.

Larry Sabato, a professor of government at The University of Virginia, said
the new criteria ignore the fact that peolls, for all their popularity, can be
wrong.

''"Poliing is not that precise,’' Sabato Baid. ''Even when you average five
polls you don't eliminate the individual margins of error.'®

John Anderson said it was ‘‘'absclutely devastating'' when he was excluded
from the second of two general election debates in 1980 when he ran as an
independent.

''It sends a sigmal that (a candidate} is somehow less credible than the
other two candidates invited to the debate, '’ he =zaid.

But not everyone was upset.

LEXIS-NEXIS

&A member of the Recd Elscvier pk group

LEXIS-NEXIS

&A member of the Reed Elsevier plc group




4!9 Page 17
AP Online, January 7, 2000 FOCUS
Mike Collins, spokesman for the Republican National Committee, said, ''There
has to be some cutoff, some line has to be set for participating in these
debates. ... Seems to us that the nonpartisan commission has worked very long

and very hard and they have come up with a standard that is certainly
reasconable and is clearly not arbitrary.''
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HIGHLIGHT:
Why the Reform Party’s best days are behind it.

BODY:

American politics isn't physics, but it has rules nonetheless. And one of the clearest has to do with
third parties. Since the nation's founding, no third party has knocked off one of the reigning
two, and none has taken power. (The Republican Party of the 1850s, sometimes cited as an
exception, actually emerged as a major party after the Whig Party expired.) That's not to say
third parties always fail; they just succeed in a different way. When third parties succeed, it's
because they change the terms of debate. They take a cry from the margins of American life--an
issue, or an interest, or a prejudice--and force it onto the agenda of the political elite. When the
cry is powerful enough--for instance, Prohibition in the 1910s--the two parties adapt, and the
political landscape alters. 8ut then the messenger is no longer needed. And so ideological success
presages political failure. As the great historian Richard Hofstadter put it in The Age of Reform,
"Third parties are like bees; once they have stung, they die."”

Has anyone mentioned this to America's pundits? To hear the chattering on the nation’s cable
stations, you'd think the Reform Party is taking off. Sure, everyone makes fun of Pat Buchanan
and Donald Trump and Jesse Ventura, but they're getting almost as much press as George W.
Bush, Al Gore, and Bill Bradley. And, behind the mockery, the underlying theme is clear: in 1992,
Ross Perot's presidential candidacy was just one man's ego writ large; in 1996, it was just one
man's ego writ smaller; but, in the 2000 election, America has a real third party. It has enticed a
serious Republican presidential contender and eiected a governor. It has wads of cash at its
disposal. It has activists and counteractivists and flacks. Most impartant, it's becoming the
repository of deep, hitherto unexpressed yearnings from the heartland. Never mind that these
yearnings are contradictory; they're authentic and fresh--the stuff of which paradigm shifts are
made,

It's an intriguing idea in what looks to be an otherwise boring campaign season. And it's nonsense.
In fact, the Reform Party is proof positive of Hofstadter's theorem. Perot in 1992 was the
movement's zenith. Coming out of nowhere and running 2 makeshift, largely self-financed
presidential campaign, Perot won 19 percent of the popular vote--the largest total for any
American third-party candidate since Theodore Roosevelt's Progressive Party campaign in 1912,
And It wasn't because of his personality. Perot had a cause--deficit reduction--that perfectly
symbolized what many recession-weary Americans felt: that government was irresponsible,
arrogant, and beyond their control. Before Perot, the conventional wisdom held that deficit
reduction was a dry- as-dust issue, capable of mobilizing only the nerdiest of wonks and goo-goos.
After Perot's 19 percent, both major parties made deficit reduction their own. The Clinton
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administration famously chose Rubinomics over Reichonomics in 1993, and the Republicans in
1994 tried to do the administration one better. Upon winning Congress, they pledged that by a
date certain they would not merely cut_the deficit but end it. When Perot first proposed that idea, it
seemed like political and fiscal lunacy. In two years it was on the mainstream policy agenda. In six
yvears it was reality. That is how successful third parties work.

Today, by contrast, the Reform Party is all buzz and no sting. It survives because of a quirk in
the campaign laws: the $12.6 million in federal matching funds waiting for its presidential iominee
next year. It survives because the expansion--and dumbing down--of the broadcast media has
blurred distinctions between the political mainstream and the political margin, turning the latter
into a piausible simulacrum of the former. (Imagine what might have happened in 1912 if the
schismatic Theodore Roosevelt or, for that matter, the socialist Eugene V. Debs could have
schmoozed on camera with Larry King.) And it survives because it has become a Rorschach test.
There are discontents in America, and discontented Americans of all stripes like to think of
themseives as reformers,

But this does not add up to a political future. The Reform Party of 1929, uniike the Perot
movement of 1992, does not have a compelling issue all its own. Its closest thing to an issue,
campaign finance reform, has already been picked up by mainstream presidential contenders, in
the time-honored American manner. In fact, none of its ieaders has anywhere near as much
credibility on the issue as does Republican John McCain.

What the Reform Party has is aging crusaders, each in desperate search of some political fountain
of youth, The crusaders, notably the supporters of Minnesota Governor Jesse Ventura, may be
young compared to the electorate as a whole, but their ideas are old and spent. They have a
history in American politics--a history of coming to nothing. The Reform Party is fast evolving

into 2 museum of quixotic causes tricked out in the latest telegenic gear. The party is about to fail
spectacuiariy not just in one sense but in two. It will not elect anyone president, and, more
important, it will not change the way American government addresses the major issues of the day.

Cne year before the election, there are really three Reform Parties, led, respectively (from right
to left), by Buchanan, Ventura, and the (comparatively) obscure New York-based radical Lenora
Fulani. Buchanan has the backing of Perot's crony (and 1996 vice prasidential running mate) Pat
Choate; Buchanan has apparently also struck an alliance with Fulani. Ventura hopes to keep the
party from falling to the extremists; along those lines, he's helping promote Trump's candidacy
while leaving open the possibility that he might enter the ring himseif, so to speak. Perot, down in
Dallas, is said to be leaning toward Buchanan, but the Texan has been known to change his mind,
and it's by no means clear that Perot still controls the contraption he built. Anything could happen.
And, no matter what happens, the Reform candidate will represent an earlier, failed political
sensibility.

Buchanan would represent the biggest regression, at least in terms of chronology. Some of his
dark apprehensions about the future are rooted in the deep, pre-American classical past. (The title,
if not the content, of his new book, A Republic, Not an Empire, conveys much the same message
as Thucydides's History of the Peloponnesian War: that a government overextended by military
adventures will collapse of its own weight.) Moving closer to the present, Buchanan lays claim to
the highly diverse tegacies of Henry Clay (as a high-tariff protectionist), John C. Calhoun (as a
prudent, not imperial, expansionist), and Andrew Jackson (ditto). But, more than anything,
Buchanan harkens back to the 1930s--and to a brand of nationalist pseudo-populism that, then as
now, had a curious appeal at either end of the political spectrum.

At heart, Buchanan is a man of the cold Catholic right--echoing the anti-New Deal catechism
popularized by the "radio priest,” Father Charles Coughlin, and the muscular, pietistic, corpoeratist
anti~-communism that found a hero in Generalissimo Francisco Franco during the Spanish Civil War.
(To call Buchanan a Hitlerite, as some of his opponents have, is unfair; Francoist comes closer to
the mark.) He detests the welfare state, which he sees as an intrusive secularist force. He regards
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the world beyond our shores as a tempest of savage tribalism, and he would like, on that account,
both to hait immigration and to pull the United States out of the United Nations. He has a penchant
for conspiratorial thinking, illustrated by his remarks about the devilish "foreign policy elites” and
the pro-Israel "amen corner” that supposedly control our policies abroad and corrupt our politics at
home.

The pundits who believe that Buchanan represents a genuinely new synthesis often say that his
politics confound customary right-left distinctions. They point to his success among blue-collar
bemocrats and his ties to Teamster head Jamas Hoffa Jr. But, if Buchanan's politics transcend
right-left divisions, they transcend them in awfully familiar ways. The nostalgic view of America as
a once-noble republic corrupted by special interests, the instinctive distrust of foreign involvements
(and of foreigners), the economic nationalism that would enshrine nineteenth-century
protectionism for all time--this has a long pedigree among supposed liberals and radicals as well as
among conservatives and reactionaries. Sixty years ago, such ideas propelled the rise of the
isolationist group America First, which Buchanan defends in his new book as a sort of forerunner of
his own political insurgency. Although dominated, as Buchanan writes, by "smali-government
Republicans," America Firstism won over any number of leftish inteliectuals, ranging from the
aging historian Charles Beard (who later wrote obsessively that Franklin D. Roosevelt helped
engineer Pearl Harbor) to younger authors- to~-be such as Murray Kempton and Gore Vidal. No one
should be surprised, then, that Buchanan has gained a respectful hearing in some pro-labor and
erstwhile "anti-imperialist" circles, where his opposition to free trade and his polemics against the
traitorous rich and the new world order outweigh his right-wing rmoraiism.

Nor should anyone be surprised when Buchananism amounts to little or nothing. Isolationism, as
commentators love to say, has a deep history in this country. But it is a history of failure.
Isolationism has been a powerful force in twentieth-century America only once--after World War I,
when phobias about entangling alliances defeated Woodrow Wilson's plans for American entrance
into the League of Nations. America First dissolved for good on December 8, 1941, as soon as war
became unavoidable. Some of its spirit lived on after 1945 in the Robert Taft conservative wing of
the Republican Party, but it was quickly overwhelmed by the imperatives of the cold war.

The cold war, of course, is now over, which makes Buchananism possible. But 1999 is not 1919.
Waorld War 1I and the struggle with the Soviet Union have invested American internationalism with
a moral dimensicon that it did not have in the aftermath of World War 1. The cost-benefit argument
for isolationism may retain wide appeal, but, early in this century, its defenders could claim that
isolationism was aiso moral, In an America whose citizens remember Hitler, Stalin, and Milosevic,
Buchanan has lost that argumeit before his campaign even starts.

Buchanan's crossover appeal may explain his weird alliance with the pro- Fulani Reformers. Or it
may be a marriage of convenience. But, either way, the alliance brings into play yet another
familiar fringe--what might be called the psycho-left. Fulani first attracted public notice in the early
‘80s as a perenniai candidate of the New Alliance Party, based in New York. The NAP was, in turn,
the offspring of the Institute for Social Therapy and Research, one of a number of peculiar
psychological sects that arose in upper Manhattan after the New Left's demise in the early '70s.
Dedicated to the idea that political protest is itself a form of developmental liberation, the Social
Therapy acolytes took the logical step, in 1979, of organizing themselves into a formal politicai
party. Then, late in 1994, after years of getting nowhere with the electorate, Fulani and her
supporters shut down the NAP--only to moderate their rhetoric and refocus their abundant energies
and tactical know-how on capturing various pro-Perot grassroots organizations.

Behind the Fulanites lies a lush history of left-wing efforts to unite the class struggle with the
liberation of the psyche. Frustrated dissenters of the late '40s and '50s climbed into Wilhelm
Reich's orgone baxes to overcome the repression of self and society. Campus New Leftists in the
‘60s fondled volumes of Herbert Marcuse and Frantz Fanon, charting the devious connections
between capitalism, colonialism, and mass pathology. Poking around any well- stocked, reasonably
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hip bookshop in the early '70s, you were bound to find further variations on the theme in the
manifestos of left-wing drug mavens and left-wing nudists and left-wing psychoanalysts. But only a
hardy few kept the tradition alive through the Reagan-Bush era; Fuiani was among the hardiest.

Tactically, Fulani's insurgency also represents the old, parasitic Marxist tradition of "boring from
within"--camouflaging its actual political agenda behind anodyne talk of ending racism and
democratizing the political system. Back in the '80s, for example, NAP partisans tried to confuse
voters and potential donors by calling themselves members of the "Rainbow Alliance" and the
"Rainbow Lobby," as if they were nothing more than Jesse Jacksonians. In their latest, even more
moderate incarnation, the Fulanites have suppressed their socialism and posed as hard-nosed
welfare reformers to fit in with the more conservative Perotistas. Yet none of these efforts shows
any greater likelihood of success than the Communists' infiltration tactics of the 1920s or their
mendacious, pro-New Deal posturing in the mid-'30s. Even in the Reform Party itself, which is
considerably more tolerant of marginal agendas than is the electorate as a whole, the Fulanites are
being exposed. At a recent party convention in Dearborn, Michigan, Perotistas dismissed them as
Reds.

The sight of Fulani joining forces with Buchanan is aimost enough to make one sympathize with
Ventura. The Minnesota governor does not truck in protectionist dogma, anti-immigration
demagoguery, or left-wing psychobabble. More than that, he strikes many observers as &
refreshing force in our national life--an anti-political politician, a down-to-earth man unafraid to
call 'em the way he sees 'em. Yet Venturaism only seems new. It, too, has a history, and, like that
of its Reform Party rivals, its history is not marked by success.

Nearly forgotten amid the hoopla over Ventura's rise to power is one of the chief reasons he won
his election: the implementation of Election Day voter registration in Minnescta. To encourage the
masses of stay-at-homes to exercise their civic duty, in 1973 Minnesotans enacted a law that
permitted unregistered residents to sign up just before they cast their ballots. The reform, like the
federal "motor voter” law linking driver's license registration with voting registration, was meant to
amplify the voice of poorer and younger voters. And so it did--as swarms of Minnesotans (many
yaung wrestling fans among them) showed up to vote for "the Body" instead of his staid,
mainstream opponents. Ventura's improbable victory, in short, was an unintended consequence of
his home state's high-minded progressive impulses.

Those impulses have a venerable history, especially across the nation's northern tier. Since the end
of the last century, from the upper Midwest to the Pacific Northwest, all sorts of structural politicai
reforms--including the baliot initiative, the recali, and the referendum--have flourished. If the
technical aspects of the political system could be perfected, the reformers presumed, then the
voice of the people would prevail, and good policy weuld reign. Ventura apparently agrees: His
most audacious political effort since coming to office has been to try to abolish Minnesota's
bicameral legislature and replace it with a single house.

Compared to the Buchanan-Fulani combine's machinations, Ventura's neo- Progressivism is
encouraging. But it's hardly the vehicle for an independent political insurgency. Structura! reforms
may well benefit the political system, making it more efficient and responsible, as the
turn-of-the-century Progressives hoped they would. But they can carry a political movement only
so far. Eventually, the politics of clashing interests kick in, and the question of who gets what from
whom overwhelms procedure. In other words, it's not enough to have beliefs about means.
Eventually you must have beliefs about ends, as well.

Progressivism had mass appeal as a third party in 1912, when it combined good-government
reforms with Theodore Roosevelt's "new nationalist”" conception of a reguiatory state that stood up
to big business. Twelve years later, the Progressive Party revived under Wisconsin Senator Robert
La Follette because of its strong labor support, winning 17 percent of the popular vote against
Calvin Coolidge. Ventura, by contrast, tacks the cornpeiling economic ideclogy that powered his
Progressive predecessors. Insofar as he gets beyond structurai reform, he seems to favor fiscal
responsibility and social laissez-faire. Ten years ago that would have made him an unusual figure
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in American politics; today, however, he fits fairly easily into the New Democrat camp of Bill
Clinton and Al Gore. So Ventura's Reform Party is caught. If it focuses only on process, it will be
a distinctive force, but one without a compeiling message. If it combines process reformism with
social liberalism and pro-business moderation, it will be redundant.

The reform party will produce a lot of sound and fury over the coming twelve months. It will keep
talk-show hosts in business, and it will cause the major parties headaches. A Buchanan
candidacy, in particular, could sap the Republican nominee of support, which might prove decisive
in a close race.

Furthermore, the two-party system is not invincible. There has been a steady decline in partisan
loyalty over the past three decades. According to one recent poll, two-thirds of the electorate now
favors the existence of a third party, more than double the figure of 30 years ago. Somewhere
down the tine, a new movement will almost certainly do again what Perot did early this decade:
knock our political system for a loop.

But the Reform Pasrty will not. The two major parties have absorbed its best issues. What
remains is a strange reunion of lost causes, causes that historically have caught fire only in
circumstances that neither America nor the Reform Party can replicate. After their auspicious
debut in 1992, the Perotistas had reasons to feel heady; and there is still some lingering headiness
surrounding the Reform Party. But that bee has stung. The buzz you hear is its death rattle.
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COMMISSION ON PRESIDENTIAL DEBATES'

CANDIDATE SELECTION CRITERIA
FOR 1296 GENERAL ELECTION DEBATE PARTICIPATION

KRN

A. INTRODUCTION

The mission of tha Commission on Presidential Debates ("the Comnission”) is to ensure, for the benafic
‘of the American eloctorate, that ganeral election debates are held every four years between the leading
candidates for the offices of President and Vics President of the United Stetes. The Commizsion
sponzored 8 seriss of such debates in 1988 and again in 1952, snd has begun the planning, preparation,
and organization of 2 sevies of nonpartizan debates smong leading candidates for ths Presidency and Vics
Presidency in the 1996 general election.

The goal of the Commission’s debates is to afford the members of the voting public an opportupity to
sharpen their views of thoge candidates frem among whom the next President or Vies Presideat will be
selscted. In light of the large number of declared candidates in any given presidential election, the
Comumnigsion has detarmined that its voter education goal is best achieved by limiting debate pardcipation
to the next President and his or her principal rival(s).

Anmﬁcorkepuhﬁmmmim}aahm elected to the Preddency for more than @ century. Such
historical prominencs and sustained voter interest warrans the exienglon of an invitticn to the respective

nominees of the two major parties to partieipate in the Commission’s 1996 debetes,

Ia order to farther the educationsl pusposes of its debates, the Comminsicn has devaloped nonpartisap
criteria upon which &t will base its decisioas regarding selection of nommajor pasty candidates to
participate in its 1958 debates, The purpose of the criteris is to ideatify nonmajor party candidatas, if any.
who have s realistic (i.e., more than theoretical) chance of being elasted the next President of the United
States and who properly are considered to be among the principal rivals for the Presidency. The realistic
chance of being glected need not be overwhelming, but it must be more than theoretical.

The criteria contermplate no quantitstive threshold that wiggers sutomatic inclusion in 8 o
Commission.spensored debate. Rather, the Commission will employ a multifaceted snalysis of potential
elestorel suceeys, including a review of (1) svidence of national organization, (2) signs of national
newsworthiness and competitiveness, and (3) indicaters of nationsl enthusiasn or consem, 10 detesmine
whether & candidate hag & sufficient chanes of election to warrent inzlusion in one or meore of its debates.

Tudgments regarding a candidate's elaction prospects will be made by the Commission on 8 ens_o_-hy-cm
basis. However, the same multiple eriteria will be sppiied 10 each sonmajor party candidste. Initial
dexermingtions with respect to candidate selestion will be made after the mejor party wn\mﬂm and
approximately esntemporanscusly with the commencement of the general elestion campaign. The rumber
of debates to which & qualifying noomajor party candidate will be Invited will be determined on a fisxible
basis a8 the gensgral election campsign procoads. '

TR

B. 1996 NONPARTISAN SELECTION CRITERIA -
The Commission's nonpartisan eriteria for selecting nonmajor party candidates to participste in its 1996

BR85S 162942

Fra o T Y




rundidsta Selection Crileria - nugRy g e oy

émrd ¢lection presidential debates include:

-

i. EVIDENCE OF NATIONAL ORGANIZATION

The Commission's first criterion considers evidence of mations] organization. This criterion encompesses
objective considerations pertaining to the eligibility requirements of Arxticle II, Section 1 of the

Constitution and the ogpecation of the electoral college. ‘This criterion also encompasses more subjestive
indicstors of a national carmpaign with g more than theorstical prospert of electora) success, The facions

to be congidered include;

a Sstisfaction of the eligibility requirements of Article II, Section 1 of the Constitution of the United

States,
b. Placement on the ballot in encugh states to have 3 mathemeticn) dmm of obtaimng an elecum!

college majority.
*- -Organization in a majority of congressional districts in thoss states.
d. ‘Eligibility for marching funds from the Federsl Eleszion Commission or other demonceration of the

sbility to fund & nationsl campaign, and endorsements by federal end state ofSceholders.

2, SIGNS @F NATIONAL NEWSWORTHINESS AND COMPETITIVENESS

The Commission's second criterion endeavors to assess the national newseorthiness and compelitiveness
of a candidate’s campeign. The factors to be considered foeus both oo the news coversge afforded the
candidacy over time and :hnopununs ot‘electomapms,mdmandnm madia, msndmg&n
newsworthiness and competitiveness of the candidacy at the time the Comasission snakes its invitation
decisions. The factors to be considered include:

3. The professional apmisns of the Washingten bureau chiefs of majsr newspapers, Asws magazines,

and brosdeast nesworks,

b. The opinions of a comparable group of professional carpaign manegers and polisters not then
employed by the candidates under considerazion.

¢. The opinions of represemative political ecieatists specializing in electoral pofitics at major
universities end research senters. .

d. Column inches on newspaper front pages and exposure on petwork telecasts in compurison with

the major party candidates.
e. Publizhed views of prominent political commentators,

3. INDICATORS OF NATIONAL PUBLIC ENTHUSIASM OR CONCERN

The Commission's third eriterion considers objective evidence of national public enthusiasm or concern,
The factors considered in connestion with this criterion srs imended to sssesz pubile suppert for 8
candidste, which bears directly on the candicate's prospects for electoral suczess. The factors to be

considered inelude;

s The ﬂndmgn of signiScant public epinica polls conducted by naticnal polling and news

orgenizations.
b. Reported attendance at mestings and rallies asroas the country (loeations 83 well as numbers) in

comparison with the two major party candidates.

fofd £2/85/56 102148 .
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The Debate Gerrymander

Jamin B. Raskin’

Sitting on a sofa on a Sunday afternoon,

Going to the candidaies debate.

Laugh abow it, shous abous it:

When you've got to choose,

Every way you look at i, you lose

—Simon and Garfunkel, Mrs. Robinson (19638)"

You wore our expectaticns like an armored suit.
—REM, What's the Frequency, Kenneth? (19948

1. Introduction: Democracy and Debate

Whether we view elections as the centra) forum for republican
deliberation about our values, a3 2 market for votes in which economic
interests mobilize politically, as the formal arena for compeling groups to
press their agendas in 2 liberal pluralist polity, or simply as the
constitutional mechanism by which the public chooses is leaders and holds
them accountable, political debate during elections lies at the heart of a
working democratic process. There is no reaj democracy without debate,
which should be “uninhibited, robust, and wide-cpen™? in all cases, but
above all during clections, when we as desirocratic citizeas reconstilute the
official leadership of government.*

*  Profcssor of Law, Washington College of Law, American Univensity. A.B. Haivard College
1983, 1.D., Harvard Lew School, 1967. The suthor wishes w thank Dean Clandio Grossona of the
Washingron Coticge of Law for bis sappon and she editors of the University of Teazs Law Review and
paricipanss in the Tenss Law Review mwgstﬂ.@ gb g -a- sﬁﬂﬁ- ng
The suthor slso wishes t0 thaak Caisk
Muiford for thes insights 2nd comments., .:a !._x: is %RE nocnua © 122 8 n 35& v. 313&
Election Comm'a and sho filed & Supreme Court amices brief for the plaintff in Forbes v. Arfansas
Educational Television Comm,

1. BOOMENDS {Columbia Recurds 1968).

1. MONSTER (Wammer Bros. 1994).

3. New York Tiowes Co. v. Sullivan, 376 U.S. 234, 270 (1564).

4. The First Amendment “has its fullest and mow urgent apphication precisely 1o the corduct of
campuigns for poliical office,” Moniwor Patriot Co. v. Roy, 401 U.S. 263, 272 (1971).
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In any contested efection, of course, a debate of sorts will lake place
by virtue of the facs that different candidates will say different things in
order to win. But this is the lowest kind of “debate,” hardly deserving of
the name. Candidates whe run in campaigns without actual face-to-face
dialogue tend to repeai themselves over and over amin outside of one
another’s earshot, and to bombard particular segmenis of the electorate
with carefully tailored messages. Candidates in campaigns like this are
rarely forced to defend their positions and records in public, in depth, or
over time; there is likely to be no refinement or change in their politicat
thinking or plans for office; and public appreciation of the candidates’
differences in vision and program remains generally unmoved through the
course of the campaign.

Actuzl political debates—those in which candidates face one anather
ad argue before an audience—force candidates and voiers (0 address sub-
staniive issues in a serious way and to engage in real political dialogue.
I the candidates do not or cannot rise to the occasion, their campaigne will
suffer proportionately. Formal debates thus clarify and inform the public’s
choices. A

The paradigm example in our history is, of course, the Lincoln-
Douglas debates. Over a period of three months in 1858, “the nationally
known forty-five-year-old, two-tertn  Democratic incumbent, Sepator
Stepher A. Douglas, and his formidable challenger for reelection, ex-
congressman Abrahain Lincoln, a forty-nine-year-oid Republican, met face-
to-face publicly on seven memorable occasions before huge, ardent
audiences throughout their’ state.”® The debates were raucous affaics
driven by the two candidates’ increasingly lucid analyses and impassioned
thetoric. The debates gencrated intense public engagement with the
campaign, which revolved around the issues of slavery, secession, and the
aature of the Union:

Through twenty-one hours of speeches, rebuttals, and rejoinders—aj)
punciuated by choruses of cheers and jen—the nl), awkward
Lincoln, and the shont, cocky Douglas offered exhaustive variations
on thcir contrasting visions for America, one embrecing life, liberty,
and the pursuit of happiness regardless of race, the other siressing
goverament by and for white men only, and in perpetuity. By fall,
their “thunder 1ones,” as Lincoln described them, were roiling the
staic and, increasingly, the nation. They galvanized public attention
ronh as well as south, shaking the very foundations of what Lincoln
called “the house divided. "

3. Harorh Botzer, Tue LINCOLN-DOUGLAS DIEBATES 2 (1993).
6 ki
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Deliberation on the positions and qualifications of candidates is
integral (o our system of govermment, and electoral speech may have
its most profound and widespresd impact when it is disseminated
through felcvised debates. A majority of the population cites
television as its primary source of election information, and debates
are regarded a3 the “only occasion during a campaign when (he
aftention of a farge portion of the American public is focused an the
clection, as weli as the onrly campaign information format which
poteatially offers sufficient time to explore issues and pojicies in
depth in a neutral forum.”

The thesis of this Aricle is that, while organized political candidate
debates in the United States today are of critical and increasing importance
to the cutcome of efections, they are being drained of democtatic vaiue znd
constitutional legitimacy becanse of the pervasive phenomenon that | calf

most frequently invoked explanation—her perceived “electability” or
“viability.” The invariably viewpoint-saturated exclusion of outsider and
maverick political candidates ngt only violates the First Amendment rights
of excluded candidates and their Supporters, but antificially and drasticatly
limits she nature of popular politicat debate and discourse.

In Pant 11, T argue that the structural gerrymander of candidate
debates, when engineered by siate actors, viclates (e Constitutional rights
of the independent, minor-party, and maverick Democratic or Republican
candidates who are the ones mos: often left standing in the cold. The

#E...B.:%Q puinis out thai Deuglas and Linceln “atacked each other and defepded
Bemsclves with biting humor. biaer Saicasm, and belish fury, bui seid fed H
bered—purely 1o 'logic ** 1.

Ly o bl )

eyewi

0. Arkansss Educ. Television Comm'a v. Futbes, 118 § Ce. 1633, 1640 (199%) (cuting
CONGRESSIONAL RESEARCH SERVICE, CAMPAIGN DEBATES 18 PRESIBENTIAL GENLRA). ELECTHMS,
sumen. (bune 15, 1991)).
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decision by governmeni to organize and pay for an exclusionary political
candidate debate cannot be reconciled with the First Amendment's
command of political viewpoint neutrality or the democratic values guarded
by the Equat Protection Clause. The government hias no righiful authority
Of expertise to intervene in an election campaign by predicting winners and
lasers, thus conferring legitimacy on the anointed candidates and badges of
political inferiority on those passed over. Nor does it have authority o
redistribute the whole public's tax dollars to a few officially favored
viewpoints, selectively awarding a huge in-kind campaign subsidy to the
chosen candidates—al) either on an explicitly partisan basis or on the basis
of the hopelessly circular and subjective criterion of “viability,” a standard
which simply guesses, mirrors, freezes, and institutionalizes status quo
public opinion.

The only possibly compelling interest governmens may have in
preventing balloted candidates from debating their rivals is to keep ihe
debate itself from being ruined by an unmanageable number of candidates.
But there are far less resirictive altermatives ailable than banishing
sutplus candidates to the darkness, such as determining in advance how
many candidates can reasonably be accommodated within a given formay
and then, if there is an overflow number, sponsoring a second {or third)
debate to accommodate all balioted candidates on an equal basis. Thus,
Arkansas Educational Television Commission v. Forbes,” the Supreme
Count’s decision last year upholding exclusion of a right-wing independent
candidaie for Congress from a public cable television debate on the alleged
basis of his Jack of viability, was an analytical mess and 2 First
Amendment catastrophe, The majority decision is a jumble of deceptive
and conclusory judgments that not only discards basic democratic premises
but actively threatens the integrity of First Amendment viewpoint discrim-
ination doctrine. Withowt so much a5 mentioning the phrase, the Rorbes
majority sifenily writes the “iwo-panty systein” into law and undermines
the coherence of the First Amendment viewpoint neutrality principle so
dramatically enunciated in Rosenberger v. Rector and Visitors of University
of Vinginia "

in Pant 1Y, 1 argue that gerrymandering of candidate debates by
private not-for-profit debate sponsors, like the Commission on Piesidential
Debates, and private for-profit debate funders, like Philip Morris and Dow
Chemical, correspondingly runs afoul of the Federal Election Campaign
Act (FECA), which generally prohibits corporaic contributions and expen-
ditures in federal election campaigns."  Focusing on the illustrajive

9 1S Cu 1633 (1998}
10. 315 U.S 819 (199%).
1. See Pub. L. No. 93-443, 88 Sur. 1263 {codificd as amended 212 U.S.C. §§ 431456 (1994)).
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decision by the corporate-funded Commission on Presidential Debares in
1996 10 exciude Reform party candidates Ross Perot and Pat Choate from
participating in the presidential debates with Presidens Clinton and Boh
Dole,” my contention is that when corporations organize and pay for a
candidate debate in a federal election, but exclude cerain bailoted
candidates from participation, they are in essence making jllegal campaign
comtributions to—or expenditures on behalf of—those candidates who are
invited 10 debate and acually paricipate. A televised debate is an
expensive undertaking that, when siructured on 2n exclusionary basis, gives
invited candidates valuable exposure over the exciuded ones. Since
corporations, for-profit and not-for-profit alike, are supposed to be barred
from such federal gotitical activity, it is hard to see a corporate-funded and
corporaie-managed exclusionary debaie as anyihing other than a dressed-up
corporale campaign contribution to the invited candidates.

This interpretation of FECA is congruent with a proper and constitu-
tional reading of the Federal Election Commission's current “debates
regulation,” which calls for the use of only “objective criteria” in candidate
selection by corporate debate sponsors.” if that regulation is read to
allow anything cther thap equal treatment of all balloted and legally
electable candidates, then the reguiation is clearly outside of FECA itseif.
Furthermore, if the whole essential meaning of FECA—to prevent corpo-
rate interference in democratic elections—is Swept aside in order to uphold
a regulation purportedly allowing corporate-funded debate exclusion, then
the statute itself is unconstitutional for designing an electoral system that
generally bans corparate expenditures in elections but allows them in order
ta give corporations the power o promote the candidacies of the weli-
funded status quo parties.

In Part 1V, | close by arguing that, in order to reclaim the broadest
possible participation and democratic legitimacy for our elections, we need
to end the practice of debate gerrymandering and replace it with a set of
fair democratic protocols for debare panicipation. I suggest what those
protocols might be and argue that they should be adopted by the Federat
Election Commission or by Congress and by all public and private debaie
sponsors.  Although Forbes apparenily leaves debate spoasors with wide
latitude to pick and choose and anoint and exclude candidates, huge
majorities of Americans have registered their objection to exclusionary
debate tactics and would Support a much more expansive and energized

12. See Margares F. Garren, An Exgringtion of the Process of Siaging Preyid, ! Debates: Why
Perot was Lefi Out in 1996, 66 GED. Wasy, L REv. 909, 909-10 (1998) tdescribing the series of
events leading 10 Perot's dexision 40 fife a complaint with the FEC about his exchusen); Lori Sah) &
ketfrey Weiss, Upbear Peror Keeps Vow 10 Say in for the Finuth, DALLAS MURNING NEwS, Nav. 6,
1996, at 16A (discussing the exclusion of Perot and Choate from the 1996 debates).

13. 1L C.FR §1i0.13 1%97).
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political debate culture" Fair-minded people should thus be persuaded
that the extraconstitutional but deeply institutionalized two-pany system
st surrender its stranglehold on America’s organizad pelitical discourse
at eiection time.

1. When 032:505. Gerrymanders Debates

A. Raiph Forbes and the “Arrogant Orwellian Bureaucrais™ of the
Arkansas Educaiional Television Commissicn

Like il foliage tours and pumpkin carving, excluding third-party
candidates from political debates is a familiar sutumn rityal, When the
constiiutionality of this practice finally made its way o the Supreme Court
in Forbes v. Arkansas Educational Television Commission,” a case
involving state action, the Count's conservative majority lost the First
Amendment clerity and conviction it had found in analogous cases
involving suppression of speech by citizens with a religious viewpoint, such
as Rosenberger.” In Forbes, Justice Kennedy's opinion for the majority
blotted out the dramatic facts of the case,'” mislabeled what was clearly
a designated public forum 2s a “nonpublic forum™*® ang then, even in
applying nonpublic forum analysis,’” denied the obvicus presence of
viewpoint discrimination by confusing this objective concept with subjective
political animus, thus watering down a pivotal First Amendment doctrine.
The specific result, as the dissenting opinion of Justice Stevens pointed ous,
was to uphold an arbitrary system of candidaie selection in “which the staff
had nearly limitfess discretion to exclude Forbes from the debate based on
ad hoc justifications.”® The larger social consequence is deeper estab-
tishment of the two-party system as America’s official political onthodoxy,
our secular religion in the electoral field.

14, In 1996, the public thowed overwhelming dissarisfaction with dhe decision to exclude foss
Perut 2ad P3¢ Chone Grum the presidential debates, only the most recent example of debase exclusion.
Sez Peros Should be Part of the 96 Debates, S. F. CHRON.. Sept. 16, 1996, a1 A0 (reporting a Harris
FPoll finding that 76% of the public said Perot should be invited to debute 1 2 ABC News poll
finding that 63% wanied him in).

i5. L8 S Co 1633 (1993).

16. 315U 5 BI9(199%) tiavalidating on Furst Amendmens grounds s udivenity guideline which
Protubiicd the use of a studens sctivity fund 0 support a Christian newspaner solely breaute it promoted
o1 manifesied » panicutar behel in or abous » deity); see also Widmar v. Viecery, 454 U S, 263, 267

11981} (upholding » usivErsisy s equal-sicess palicy bor secular and rz), 8I0US Rroups as surik ing the
Proper belance of acutraliy wih respect 10 all viewpeinis).

17 See Fortes, 118S. CL 1633-38; se¢ olso infra section IAXT).

18. Forber, 118 5. Cr. 21 164).

19, 1. 2 1644,

20. Id. 3t $644 (Stevens, J ., dissenting}.

Ralph Forbes was a thorn in the side of the Arkamas politica}
ge_wg .qa_. years—not & pest or a gadly, but a sesious tival to better-
financed ?_,:....Eﬁ.. His maverick campzigns in the Republican pany

way primary race for the blican party nomination, defeating his 1
rivals.¥ He had cono:sw”n.mawno to be reckoned with in S_anawﬂ
politics.?
In that 1990 race for lieutenamy governor, Forbes captured 3 majori

of the vote in fifteen of the SiXteen counties that make up the .g_,__:“
Congressional District of Arkansas ® So Forbes sat his sights op
.cbma.s%g. and when the House seat in the district fortuitously opened up
in 1992, Forbes announced his candidacy, this time SiSpping cuiside of Ihe

_vu!ma_ QOstalia WORLD-HERALD, May i9, 1008, u | (indicating hat Forbes is an independent
candidate “espousing » white Supfemicist metsage”); Claudia Kueh!, Tough Choice, SCHOLASTIC
ca.»._.m.zﬁ..u..ﬂa.ﬂ_:gggﬂogwua bet of e Ametican Nazi
vm_d & deeming bis compaign “free tpeech on the fringe™); High Coart Ruting Backs Fres-Speech
Rights; Marginat Candictates Dos't Have 10 be Asked io Debates, DALLAS MORNNG News, May 19,
1958, st 3A idepicting maon. s a seifdescribed ~Christian SUpremacist”); Viewpoints, Newsoay, fuly
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Republican pasty and declaring as an independent. He knocked on doors
throughout the summer, sweating his way across the district to collect mote
than six thousand signatures from registered voters, earning a place on the
general eiection baflot next to Republican Tim Hutchison and Democsas
John ¥an Winkle 2

In 2 district closely divided amang Democrats, Republicans, and a
healithy number of independents, where Forbes just two years before had
demonstrated potent vote-getting ability, this three-way contest would prove
10 be extremely competitive. Moreover, the sprawling, meuntainous Third
District has a mostly rural population dispersed in the countryside,?
meaning that television plays a key role in shaping political consciousness
and electoral outcomes.

Thus, it wes no smail thing when the Arkansas Educational Television
Network (AETN) decided to sponsor congressional candidaie debates,
AETN is an agency created, owned, and run by the staie of Arkansas
which operates five public television stations, all of them paid for by state
taxpayers. Governaor Bill Clinton appoeinted a governing commission, the
Arkansas Educational Television Comunission (AETC), which in tum
appointed AETNs executive director.®

AETN planned debates for candidates in each of the state's four House
districts.  There were nine congressional candidaws in 1992 four
Pemocrats, four Republicans, and one independent, Forbes. AETN invited
all of the Democrats and Republicans to debate but did not invite Forbes,
When Forbes contacted AETN 1o correct this oversight, he was told that
he was not being invited 10 debate his opponents. AETN was going to
stick with the “major party candidates™ instead.” Forbes's frantic efforts
10 interest the FCC in his exclusion from the debate and to get AETN 1o
reconsider were to no avail. On the evening of the debate, Forbes showed
up but was tusned away and focked out after being told by one AETN
employee that the station would rather show reruns of *$t. Elsewhere™ than
have 3 debaie in which he was included. 2

AETN repeatediy changed its explanation of why Forbes was
excluded. Early on it stated plainly enough that the debate was for the

4. Ser Brict of the Petitioner, foint App. at §4. Furbes (No. 96-759) (5. CL case No. 96-779).

23, See generally ALMANAC OF AMIRICAN POLITICS 121-23 (1995).

16. See ARk COLE ANN. §§ 6-3-101, -102(bX)). -103(b} (Michic 1993). Although AETC was
e named defendant w1 the case, the AETN was at beast th ically opcrating ide of the infh
of Governor Clinton's appoinsed commissioners on the AETC. Thus, | will refer o AETN, rather than
AETC, in ducussing the events oS the case.

7. See Petironer's Brief a1 23, Forbes (No. $-779).

28. See Forbes v. Arkansys Educ. Televisron Comm'a Neqwork Found., 22 F.3d 1413, 14126 (8th
Cu. 1994} (esplaining Forbes's relisnce on the *St. Ebewhere® comment 25 evidence that the debaies

weie discy Y and designed b0 keep the public from jeeming his views on certain poiicy issues),
af’d. 118 §. Cr. 1633 (1999).
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Democrac and Republican only. At trial, Ms. Howarith, the Execurive
Director, argued that Forbes was no! a viable or serious candidate and that
the public was not interested in him.® Howarth seemed to contend that,
even though AETN concededly had no formal process for deciding whesher
or nol 1o invite candidates outside of the Democratic and Republican
parties, the basis for her judgment was whether Forbes had a “serious™ or
“reasonable chance to win."® In one of its forma! answers in coun,
AETN stated that Forbes was excluded because he “was not perceived as
a viable candidaie.”” [ ciled as factors in this perception the fact that
Forbes’s campaign headquaniers was in his home, the fevel of papular
support he enioyed, the amount of media interest in his campaign and the
amount of money he had raised.™ His (reatment by AETN was
thoroughly disrespeciful,

Forbes’s case followed 2 tortuous path in coun, but he ended up
winning a resounding victory in the Eighth Circuit Court of Appeals,
where Chief Judge Richard Arnold found for a unanimous panel that the
debate was a “fimited public forum™ within the meaning of the First
Amendment.®  As a candidate for the Third District seat, Forbes fell
raturally into the class of speskers invited into the public forum and the
“government cannot, simply by its own ipse dixit, define a class of
speakers so as to exclude a person who would naturally be expected to be
a member of the class on no basis other than party affiliation."™ The
court found thai AETN's subjective and standardless judgments about
“viability” did not conform. 0 the First Amendment because Forbes's
viability as a candidate was a “judgment to be made by the people of the
Third Cengressional District, not by officials of the goverunent in charge
of channels of communication. "

AETN appealed ihis judgment to the Supreme Coust of the United
Stales, again shifting rheiorical grounds for its exclusion of Forbes. In its
petition foz certiorari, AETN wrote that “Ms. Forbes's participation would
feduce the time available for debate between the two candidates in whose
campaigns, and views, the public was interested.”™ It also invoked an

9. Jd- a1 183193 (mensioning Forbes's lack of 2 paid stalf, & sizable voluneer force, ot 2 forntal
campaign headyuariers, and the fact thar the Jocal media were not planning on reporung Forbes's name
on the eleciion night results, a5 reasons AETN did not ikits hims » canduiaie)

0. Md

3. K m5Ta.

31, Seeid 2 V26a-2%a.

33. Forbesv. Arkansas Educ. Television Comm'n, 93 F.3d 497, 304 (8:h Cir. 1996), rev'd, 118
5. €1 1631 (1998) (finding “withoul reservatiun™ that the debste was & limited pubtic (oruim)

35 Id a1 504,

35 id m 30405,

36. See Petition for Certoran, Arkansas Educ. Television Comm'n v. Forbes, 1185 CL. 1633
{1998) (No. 26.779).




1952 Texas Law Review [vol. 77:1943

interest in not “giviing] Forbes a status™ and an “implied . . . degree of
legitimacy for his candidacy, that he had not earned on the campaign
trail.™" In the Supreme Court, AETN argued that Forbes was excluded
because his candidacy was not “newsworthy.”® The Supreme Count’s
majority opinion by Justice Kennedy seversed the Eighth Circuit and
upheld Forbes’s exclusion ftom the debate. To accomplish this result, the
majority not only had to disregard the actual events that had taken place in
Arkansas bui also had to eviscerate First Amendment protection of core
political expression by allowing the government to dress up old-fashioned
political discrimination in the mask of bureaucratic neutrality,

&  Disappearing the Limited Public Forum and Puncturing the Doctrine
of Viewpoint Discrimination

Justice Kennedy's pinched, antidemocratic decision in Mrbes started
off on a high note. Rejecting AETC's sweeping argument that the First
Amendment should not bind government broadcasters in any way at ali,
Justice Kennedy found that the First Amendment must indeed apply to
candidate debates on government channels. Such debates, he wrote, are
subject to First Amendment inspection because they are designed as “a
forum for political speech by the candideies” and “candidate debates are
of exceptional significance in the electoral process.™”

So far, so good. Having found that the First Amendment applied,
liowever, the next question for the Court was what kind of forum for
speech had been created. The Eighth Circuit had found that AETC's

37 W

33 Ora! Argumend, Arkanias Educ. Television Comm'n v. Forbes, 18 S. C1. 1633 (1998) (No.
96-T79). 1997 WL 64266, at 19 (srgued Oct. 8, 1997).

39, Forbes. 11BS. Ct. 21 1840, This judgmens was cbviously correct, despiie AETN's argument
tiai the Count should treat a governimend-smanged debate not 83 govemment activity at all bur as
another forum of prowcwed joumalisiic eaptession. See Priitioner's Brief 21 20-24, Forbes (No. 96-
779) On this theory, when AETC eacluded Forbes. it did nothing more unlawful than omit him from
3 ncws report about the campaign, an editorial decision proiected by the First Amendment. See id. al
14 (staung that AETN's Gecisions were driven by considerations of “newiworthiness®). It is as if the
goverunent’s debate were just § private nowspaper anticle.

fuis true chat the public media fave & nght 0 practice normal journatistic reporting of elecuons.
Butthe analogy beiween a goverament-sponsored debate and LOVEIRMENS-SPONSOIEY News journalism
i1 badly skewed. Whea a public ezlevision network cavers 3 political ¢ FRTEIR Y i
vbserver no different from any other network. | s not organizing campaign cvents but recording and
analyting them It is 2 witness o—nat a panicipant in—the campaign. Its corp decisions do not

shape the nature and coment of political dialogue among the candidates.

When & govermem media ennry decides (o go beyond covering a cempargn and choases to
organize a debate, W carves out & differmng role fur usell 1 po fonger acts merely as a journahst but
rather as the convencr of a politcal own meeting, 8 tehevised public forum n which candidales debaie
1sues, appeal 1o vouers, and answer questions poted by moderators and appoirted questioners. Here,
the government’s whole purpose for designing such a forum 15 40 crease s coherens public space for
polutical dulogue. [ inevitably creaws a pubfic forum
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debate on cable television was a designated public forum.® This is the
intermediate calegory between “traditional public fora,™® like parks and
sidewalks, and nonpublic fora, where the government has not acted, and
has never acted, to invite public communication or discourse on part of its
property. 1In a designated public forum, the government opens up public
property for specific kinds of communication or discussion among cenain
classes of speakers. In a designaled public forum, 2 speaker may not be
excluded unless the government shows a compelling interest in it.° The
designated pubiic forum in this case was not (ke government ceble (slevi-
sion channel, but the government cable television channel’s congressional
candidate debates, specifically alt of the &cilities, resources, persoanc!, and
air time devoted to political debate among candidates for the Third District
seat in the U.S. House of Represematives. If the government does not
designate 2 public forum for limited purposes when it invites candidates for
public office 1o use public resources to debate cne another and reach other
citizens, it is hard to think of a situation in which a designated public
forum would be created. Surely this is a paradigm case.

Yet Justice Kennedy jeitisoned the Eighth Circuit's conctusion that the
candidates’ government-sponsored debate on cable television was a desig-
nated public forum.© Slicing the bologna ever so fine, he wrote that
AETC “did noi make its debate generally available to candidates for
Arkansas’s Third Congressiona! District seat,” but rather “reserved
eligibility for panicipation in the debate 1o candidates for the Third
Congressional District seat (as opposed to some other sear). At that point
- - . |AETC] made candidate-by-candidate determinations as to which of
the eligible candidates would pariicipate in 1he debate. . . . Thus the
debate was a nonpublic forum,”¥

But this is pure gibberish. AETC did not “reservej) eligibility for
participation in the debate to candidates for the Third Congressionsl
District secat.™ It simply decided without any fornal process to invite
two of the candidates for the seat and 10 exclude the third based on the fct

40. See Forbes 118 S. Cr. 21 1641 ("Forbes angues, and the Coun of Appeals held, tist the debate
was a public forum o which be had o First Amendment right of access ™).
41. 4. 21 1638,
41, Sre Perry Edus. Ass’e v. Perry Local Educators Asy'n, 460 U.S. 37 (198). In Perry, the
Coun laid oul the ruke for access o public fors:
In a pubtic forum, by definition, all panics have a constinutional right of access and the
T sute muu demonstraie compelling eeasons for FEstncling 36cess to 8 single class of
speakers, a singhc viewpoind, of 2 single subgect . . .
When speekers and suby are simildrly d. the stxic may oot pick and
choose,
4. 8135,
43. Sec Forbes, 1188 Ct at 1641
44 4 at 164243
43, Id. at 1642,
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thal he was not a major-party candidate. The free-wheeling and secret
“candidate-by-candidate determination” method that Justice Kennedy
ivokes as proof that the debate was a nonpublic forum, and thus not
subject 1o strict scrutiny, was itself the essential violation of Forbes's First
Amendinent rights. For there were no explicit, much less objective, sian-
dards used in making these selections: not whether the candidates were
balloted, not whether they had run for office before or how well they
performed, nothing at all® There was no formal process and no
standards.

Thus, Justice Kennedy essentially found that the government can open
its facilities to speech by a specific class of cilizens without crealing a
designared public forum simply by excluding members of the speaking class
who would normaily be expecied to be included. This perfectly tautolog-
ical ruling cuts against Justice Kennedy's own opinion in Rosenberger v.
Rector and Visitwrs of University of Virginia, ™ where he stated:

The necessities of confining a forum fo ihe limited and legitimate
pusposes for which it was created may justify the State in feserving
it for cenain groups or for the discussion of certain topics. .
Once it has epened a limited forum, however, the State must respect
the lawfui boundaries it has itself ser, @

Tha is precisely what AETC did not do. K had the right to exclude
congressional candidates from other districts or states and to exclude voters
and journalists, bt it had no right to exclude balloted congressional
candidates from the third district iiself. The state cannot build viewpoint
discrimination into the definition of the speaker class.

' Having punctured the limited public forum docirine, Justice Kennedy
faced one remaining question: given that AETC's Third Congressional can-
didate debate was a nonpublic forum, did the exclusion of Forbes constituie
viewpoint discrimination? By giving a supesficial gloss to both facts and
First Amendment doctrine, Justice Keanedy quickly answered in the nega-
tive. His conclusion rests on the trial jury’s finding that Forbes's exclusion
was not based on “*objections or opposition 1o his views.'™* Fleshing
out the evidence that led 1o this finding, Justice Kennedy quotes

96 Indeed, had there been one rtond suandacd, based for exsmpl: on pau electomd
periui . Farbes undoubeedly would have made the geade, having drawn more than 45% of e
saiewrde voue in his run for lieutenam Bovernor ia the Repubdican PrimaTies just [wo yeurs prior. Sex
Davas 5. Broder, 4 Close Governor's Race in Arkansas?, Wasi. POST, May 31, 1990, a1 A10, Such
2 sandard would have been uncopssttions] in my vicw because (35 they siy in the securities msrkers)
past performance 13 50 predictor of fubure results. But o1 least Forbes would have had some acpial
objcuve standand and brocess 0 argue about.

47. 515 U5 B9 §1008).

43 1. 31929 {cwztons omned).

49. Forbes, 118 §. Cy. 31 1843 {quoting the Appendia to the Peution for Cemtionari 23a).

1999} The Debate Gerrymander 1955

approvingly the AETN's Executive Director, Susan Hovarth, who
testified:

Forbes' views had “absolutely” no role in the decision to exclude
him fiom the debate. She further testified Forbes was excluded
because (1) “the Arkansas voters did N consider him a serious
candidate”; (2) “the news organizations aiso did not consider him g
serious candidate™; (3) “the Associated Press and a pational election
result reporting service did not plan to fun his name in results on
election night™; (4) Forbes “apparcatly had lisle, if any financial
support, Giling 1o report campaign finances to the Sccretary of
State’s office or 10 the Federal Election Commission”; and (5) “there
{was] no *Forbes for Congress’ campaign headquasters other than his
house.” .. . Itis, in shon, beyond dispute that Forbes was excluded
not because of his viewpoint but because he had gererated no
appreciable public interest, @

But this conclusory, kitchen-sink treatment of the viewpoint discrim-
nation problem coliapses in the face of authentic First Amendmemn analysis,
The trial jury's factual finding that Forbes’s exclusion was not based on
AETC’s “objections or opposition fo his views"*! does noi answes the
legal question of whether his exclusion from the debate was viewpoint-
based within the meaning of the First Amendment. The test of viewpoin
neutrality is an objective test that focuses on the najure of a governmental
classification that treats two classes of speakers differently.® 31 is not 2
subjective test (hat focuses on the intentions or motivations of specific
BOVEINmient actors in suppressing someone's speech.”  Subjective objec-
tions or opposition by BIVEIMMENt actors to 2 speaker's views may be
evidence of objective viewpoint discrimination, but such evidence is not a
necessary factual predicate in order for it (o eXist as a maiter of lgw.
Viewpoint discrimination exisis wherever government offers a platform 1o
ceriain vantage points bug suppresses different viewpoints that offer an
alternative premise or perspective, a differem “standpoint from which a
variety of subjects may be discussed and considered. "*

This language is drawn from Rosenberger, a decision that Justice
Kennedy should know quite well since he wroie it. I'n Rosenberger, the
Court struck down the University of Virginia's practice of reimbursing the
publishing costs of all student-run Jjournals and newspapers except those

30. Forbes, 118 S. Ct. 61 1643-44 {cuations omuted) (brackes m onginal).

S1. I at 1643,

52, Id. at 1648 (Stevens, } . distenting).

53 Id. w1649 (Sweveny, 1. dussenting) (arguing that campaigns, 8t “the essece of self-
govermment,” deserve the constitutionst protecion of TR2TTOw, sbjeclive, and detiniee” sndands rather
than the subjective critsna applied by AETC),

34. Rosenberger v. Rector & Visuors of Univ. of Va., $135 U.S 319, a3t (1993).
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that were religiously identified or inspired.® Although there was no
allegation, much less finding, of bias or anireligious sentiment on the part
of the University of Virginia, the Court found that, in the University’s
marketplace of ideas, religiously motivated expression provided a distific-
live vantage point and viewpoint that could not be blocked out from public
consideration or ireated unequally.® The University assuredly bere no
malice or ill will towards reiigion and did not object to it in any way. But
when the University declined to give the same speech privileges to reli-
gious student publications as it did to the secular ones, the Court found its
policy viewpoint-discriminatory.” For the whole purpose and effect of
the policy was 1o censor an entire viewpoint and perspective in the
markelplace of ideas.

Thus, even (charitably) gramting that there was no bureaucratic animus
against Forbes as a person, the whole purpose and effect of excluding his
appearance 35 a candidate was to block out presentation in the debate of 2
political viewpoint deemed unpopular by a candidate deemed unpopular.
This is the very definition of viewpoint discrimination and, by definition,
it radically changed the nature and dynamics of AETN's televised debate,
Forbes’s right-wing position outside the two-party sysiem was simply
lopped off and sifenced.

Nar does it rescue the policy that the AETN would fave Jjust as fikely
excluded unpopular independent candidaies of the lefi or the center,
however defined. For, as Justice Kennedy wrote in Rosenberger:

The . . . assertion that go viewpoint discrimination cccurs because
the Guidelines discriminate zgainst an cotire class of vicwpoints
reflects an insupportable assumption that all debate is bipolar . . . .
Our understanding of the complex and multifaceted nature of public
discourse has not embraced such a contrived description of the
marketplace of ideas. . . . The . .. declaration that debate is noi
skewed so long as multiple voices are silenced is simply wrong; the
debaie is skewed in multiple ways.*

35. Kl a1 B22-23, BiS-46

56. Id. s B

57. infacy, the undisputed and perfecily innocent reason that the Univenity of Virginia sdopted
the policy of resmbursing only scculsr publications was that 4 belicved funding religiously oriented
publications would violase the Establithment Clause. 7d o1 84S, The poticy hed nothing to do with
“wbyections or opposition” o religion. Sec id. at 837 ("The University had argued at all stages of the
htigation dat inchusion [of religious publicatans] would violaw the Extablishmen: Clause *), Simitarly,
19 Lasb's Chapel v. Center Moriches Union Free Sch Digs,, 303 U.S. 384 (1993). where the Count
struck down u schood sysuem's practice of epening is facilitiss afwr hours to ali groups except religious
oncs, see id. a1 39897, there was bothing 1n the recond o suggest thal the school sysem'’s policy
refllecied personat ar poluical hostlity sownrds the relygious groups tat it was exchuding. See id. a1
389.50. Nonetheless, the Court (ousd the PrEcikce viewpoug-discrimi Y- See id. at 396-97.

58 515 U5 a1 631-32.
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But in Forbes, Justice Kennedy's reliance on the ideology of viability
and electability blocked from view the objective pofitical meaning of the
government exciuding minor-party candidates from debates. It is this
ubiquitous, opaque, and seductive ideology, saturated from top o bottom
with viewpoint bias, which needs 1o be disassembled.

C. The Antidemocratic ideology of Viability, Seriousness and Electability

Almost all of the reasons offered along the way for Forbes's exclusion
from the debate were transparent rationalizations for paniisan discrimination
against a political outsider.” Justice Kennedy embraced the one explana-
tion for exclusion that is plausible on the surface and that reappears all
over the country in debate exclusion controversies, namely that the govern-
ment had an interest in excluding Forbes because he lacked electoral
“viability” or “seriousness” and the debate, for some unspoken reason,
needs to be confined to the “viable™ and “serious.” This is a close
variation on the test of “electability” (allegediy) used 10 determine Ross
Perot’s eligibility 10 debate Bill Clinton and Bob Dole in 1996.¢

In fact, the use of “viability,” “setiousness,” and “electability” to
exclude third-party, independent, and sometimes maverick Damocratic and
Republican candidates from debates is now a standard practice in both
primary and gencral election campaigns. But the underiying assumptions
of these screens for debate pasticipation have never been satisfactorily
examined in court and are rerely questioned in the media ot in scholarly
debate.” These tests represent restrictive and authoritarian concepts of

39. For example, in itx Susieme Coun briel, AETN taid that it hed & compclling inerest “wo
operaie the network in conformity with the FCC's ticensing requi * Petitioner’s Brief at 37,
Forbes (No. 56-719). Of course this Is true, but nothing in FCC {aw comgcls of even atlows AETN
10 exclude dird-panty candidsies from poliicat candidate debaies. AETN sl1o argucd that it had “a
compelling mierest to provide the special educetions!, culral and isformationsl progRmming on
public television that is pot otherwise available Io the public.” Jd. a1 36. Fine. But what docs that
bave to do with exchuding Forbes? Shoult it not be the distinctive roie of public media © serve the

entire public, icluding the estimaied 20% of Americzn voiers who are regisiered as independents of
a3 supporicrs of minor parties? Ser Ballor Access News af § (Richasd Winger d., Dec. 12, 1996)
(stating that in the 27 siates and the District of Columbia which have political party regisiration, 46.7%
of the peopic are registered Democrats. 33.8% ace registered Republicans, and 20, 5% are regisizred
a3 independents or &3 thid-party members). The bets probably und RON-E13jJOE-Pacty
preferences becauss many people register with the major partics in onder 1o vore ia pnmary elections.

60. See infra subpans HYA)-(B).

61. The best article touching un the problem of debare eaciusion is Beanett ). Matehion, Tilting
the Elecioral Playing Field: The Problem of Subjecuvity in Presidensiol Election Law, 69 N.Y U, L.
REv. 1238 (1994). Msticlson does 0 superb job of & ng the hopelessly subjective and
standardiess natsre of ttaie taws goveming candidate sccess 10 the ballot as well a3 fedecal law in the
ta snd brosdcast artas retating w debale 1ponsorship and pattcipy Haweves, Mawlson appean
sometimes W swillow ingredients in e wealagy of vabidrry, dius implecaly accopting the 1dex that
- © and “electability” are themselves objectively definsble concepts, See id. 3t 1286 (“Some

mechod is needed 10 Screen oul noasefous candidates “)  In debates, that “method™ should be the
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free speech and political competition wholly at odds with the First
Amendment and democratic values.

1. Why Do Candidates of the Two-Party System Escape the Viability
Test?.—Viability tests are ordinarily invoked by debate sponsors to exclude
candidates outside of the two-party System. But debate $ponsors never ask
whether Democratic and Republican candidates are “viable," “serious,” or
“electable.” Their party identification becomes a proxy for their viability.
Nomination by the Democratic or Republican pariies thus automatically
validaies and legitimizes a candidacy no matcer kow silly or frivolous the
candidate.

As Justice Stevens recognized in his dissent, the Forbes case provides
a dramatic example of this pretextual double standard at work 2
Consider the debates in 1992 that AETN sponsared in Arkansas’s Fiest
District. This is one of the most Demiccratic districts in the country and
until 1994 had not sent a Republican to Congress since 1868.9 [n he
eight elections just prior to 1992, the Democratic candidate took 68.9%,
100%, 100%, 64.8%, 97.2%, 64.2%, 100%, and 64.3% of the generai
election tally.® In the 1992 election Democrat Blanche Lambert, a 3§-
year-aid former staff aide in the office of the prior Democratic incumbent,
veceived an astonishing 69.8% of the vote in her first campaign for public
office, leaving the Republican loser with less than one-third of the voie
Yet, in this district where Democrats outaumber Republicans nearly three
to one, and the hapless Republican challenger (unlike Forbes) had never
coifected any votes in a race for public office, he was nonetheless invited
to, debate the Democrat on AETN's station without passing any 1est of his
scriousness, viability or electability.

The same story can be told about the Second Congressional District
debate, 1o which AETN invited not only the “popular incumbent,” Demno-
cratic Congressman Ray Thornton, but “long-shot Republican chalienger
Dennis Scott,” who “filed at the last minute 10 run, saying fibat] no
incumbent should get a free ride.™* Scout also had never before run for

ballot sccess rules themselves: of yu are on the ballot, and yau are not lampaoning the process, then
the government must treat you equaliy with respect to debates,

62. Sec Forbes. 118 S. Cu. a1 164445 (Stevens, ) |, dissenting) {noting thal iy other distnicis ~in
which both major pany candidates had been nvited 10 debaie, it was chear that one of them had
virually oo chance of winning the chection”™)

6. Sre CONGRESSIONAL QUARTERLY'S GUIDE 10 U.5. ELECTIONS 1017-1321 (fohn L. Moure
cd., 3d ed. 1994).

oA Seeid

63 Ser CLERK OF THE House of REPRESENTATIVES, STATISTICS GF THIE PRESIDENTIAL AND
CONGRESSIONAL ELECTION OF NOVEMBER 3, 1992, a1 5 (1993).

66 fames lefferson, Governors Run for ¥White House Heads Artansas' Siate on Nov. 3,
ASSOCIATED PRESS, Oc1. 14, 1992, availgble in 1992 WL, $148815.

S ———-

T e m—— . el

1999} The Debate Gerrymandsr 1959

public office and, despite his Republican party nomination, was able (o
raise only $5,724—less than what was raised by Forbes, who collected
99,754 Congressman Thomnton trounced Score by a three-to-one
margin, collecting 74.2% of the vote to Scott's 25.8%.% This was a
landstide that, at least in AETN's tarms, refutes any suggestion that the
Republican had 2 serious chance of winning. Yet, Dennis Scott was
invited to debate simply because he had an “(R)" next to his name on the
batlot.

Of course, it might be said that the fest of viability could not have
been seasonably applied to the Democras and Republicans running for
Congress in Arkansas in 1992, For if AETN eliminated near-certain losers
like the sacrificial-lamb Republicans in the Firsy and Second Congressional
District races, there would have been no debate at ali. But this argumens
proves 100 much. It suggests that the point of the televised debate forum
was to have an airing and clash of different political perspeciives regandless
of who was likely to win. But if that is true, then afl ballot-cestified
candidates must be included regardiess of their likelihood of winning, not
Just the Democrats and Republicans. If free potitical dialogue is the value
that we seek, our debates must break out of the confines of the two-party
system.

If the standard of “viability” or “seriousness,” defined roughly as
substantial prospects for victory, were applied neutrally and without
discrimination in favor of the Democratic and Republican parties, there
would be precious few debates at all in congiessional campaigns. For
candidates who challenge incumbents are rarely “viable™ in the sense of
having a “reafistic™ prospect of victory. The incumbent reelection rate is
over ninety-three percent, and the vast majority of House disiricts can be
reliably assigned to either the Democratic or Republican columns (or
independent in Vermon) % According to the Center for Voting and
Democtacy, more than five out of six incumbents won in every election
since 1954, including over ninety-cight percent of incumbents in 1968,
1986, and 1988.® Moss crucially, the vast majority of House races age
won by a victory margin of over twenty percent, “the traditional definition

67. FEDERAL ELLCTION COMMISSION, FINARCIAL DATA s0R House GeueRal. E1s CTIGN
TamparGns THRouGH DEC. 31, 1992, & 22.

68. Sre Election 92 Associated Press Resulrs of the U 8. House Races, USA TouAyY, Nav 4,
1992, a1 15A.

69. €1 NURMAN §. ORNSTRIN ET A1 |, ViTay STATISTICS ON CONGRE SS 1997-1998, 11 61 (1998)
(repormng the p g¢ of House repre 3 who successtully soughi ee-election inthe years 1946
w0 1996).

70 ELECTING THE PLOPLE'S HOUSE: 1998 (The Cencer for Voung snd Demucracy). Aug 1998
{reparting election percentage rates in a tabie entitled General Elections, U S. Mouse of Representanves,
1954.1996).
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of a political landsiide.”” In Arkansas, every House election between
1986 and 1990 ended in a landslide.™ Because of the nature of our
partisap gerrymandered districts and incumbency advantages, most
Democratic and Republican challengers are simply never “viable” in the
pinched mathematical terms of AETN: they lose by 3 landslide against an
incumbent of the districs’s majority pany.

Although Democrat-Republican debares in presidential campaigns are
now a kind of gospel with establishment debate organizers,” the fact is
that it often scems obwious which one of the two major-party candidates is
going to lose. Barry Goldwater’s quixotic sun against President Johason
in 1964 was sezn as doomed from the stant, as was George McGovern's
1972 candidacy against Richard Nixon. In 1996, at ihe point when the
bipartisan Comumission on Presidential Debates tagged Ross Perot not
“viable™ and excluded him from the Clinton-Dole debates, Robert Dole
himself had been described by the Beltway Estzblishmeny as “toast,”™ and
his campaign “dead meat.”™ Albert Hunt said, “This election has been
over a1 feast since August”™; Jack Germond said, “It's been over for five
months™; and Sam Donaldson remarked, “This election was over Jast
February.”™  Yet, the partisan-skewed “viability™ standard in practice
presumes the nominces of the Democratic and Republican parties to be
“viable” no matter how hopeless political observers aciually consider their
chances of winning.

But a major-party affiliation cannot validly be treated as a proxy for
electoral “viability.” W is cerainly ne guarantee of viability for
Republicans running for Congress in Massachusetts or Democsats ruRning
for Congress in Idaho or ecither Democrats or Republicans running for
Congress in Vermom.” By giving all the Democratic and Republican
House candidates automatic seats at the debate tabie and subjecting Forbes
alone 1o a nebulous “viability” test, the Arkansas public cable network
practiced a blatantly discriminatory policy, imposing essentially no
standards on Democratic and Republican candidates and essentially

n L

7 I

73 Iwas not always so. Desprie the fac that we ihink of head-1o-head presulential debates »s
a fixare of gereral clections, ey are a recend and sull undcpendable innovatron. The firss televised
Onc-0n-One presudential debate took place in 1960 berween John F. Keanedy and Richard Nixon.

T4 Howard Kuru, Time Lets Weiter Run Interference, WaASH. POST, Qct, 28, 1996, a1 DI.

5. Mary Bedh Scheider et al., Behind Closed Doors, [HDIANAPOLIS $TAR, Sept. 29, 1996, u B3,

T6. Kunz, supra note 74.

1. v has sent independend Bermie Sanders 25 us at-large Represenaative to the U S. House
for the last four elecnons, and the Democrats have farely (ickded 8 opponent. See, ¢.g., CLERK OF
THE U S. HOUSE OF REPRESENTATIVES, [G4TH CONG..STATISTICS OF THE PRESIDENTIAL AND
CONGRESUIONAL ELECTION OF Nov. 3. 1992, ai 73 (1993); CLERX oF THE U.S. House of
REFRESENTATIVES, 104TH CONG., STATISTICS OF THE CONGRESSIONAL ELECTION OF Nov_ 9, 1994,
a1 41 (1993} (both noting no Democratc challenger).
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impossible ones on the independent. The two-party state employed two
different standards to achieve a two-party debate.

2. In Democracy, Can the State Label Political Candidates Winners
or Losers Before the Election?—Put aside for the moment the selective
application of the seriousness test. Assume that AETN had a written test
of political “viability” and formed a commitiee to apply it 1o all con-
gressional candidates, including Democrats and Republicans. Would it be
constitutional?

The answer is no. In a3 democratic society, the government has no
sightful power to name or predict winners or losers in a Jorikcoming public
election, much less 10 communicale its predictions to the eleciorate and
selectively favor centain candidates with free publicity and an implied sramp
of government approval.™ If the government cannot add the words “(not
viable)” nexi to candidates’ names on the ballot, it is hard (o see why it
should be able to do effectively the same thing duting the course of the
campaign.™

Such intervention by the state into the electoral process capsizes
proper political relationships. In democracy, the citizenry decides which
candidates are electable by efecting them. The government’s role is to
guaraniee a fair counting of the ballots. If the people decide that a
governmeni-sponsored forum or debate is necessary, the government must
provide an equal place for all balloi-qualified candidates regardiess of
wealth, polilics, or social standing. Government may not play favorites in
campaigns.® It may guamantee ihe seriousness of cenified candidates by
placing minimal conditions on access 10 the ballot, but this kind of
seriousness must be defined with respect to a person’s willingness 10 devote
sufficient time and energy to running for office, as demonstrated by the

un. Eoﬁgnunniﬁnsgiﬁn@waﬂzfgﬁnfimniwn. Fu?v-ai—o
proiect the fumre president, should probably he oli d o buskbard its resources by exwending
proiection only 10 those prendentis) candidases ¥ deems most likely 1o winn, This should be dons in
a nonpartisan and viewpoini-reutral way and in & fashion a5 low-key 23 possible 50 81 not 80 skew the
public percepiion of the candidates. Given that Secret Service prolection do2s ol entend 1o candidales
&1 lower fevels of oifice, dhis is & very slender exception,

73, Indeed. most candidates excluded from debates would probstly prefer the option of debating
their ideas foce-to-face with their opponcnts and then receiving a =pot viable” ty on the bellot. Gening
the chance to debate creates tie posential for reab political growdh in the campaign. At the same time,
many vowrss would instinctively recoil et the gross mampulation of the baliot manifesed by the
governnient placing “not viabiz ™ near 10 the candidale’s name.

80. Thus 13  paint the Framen themselves insisted upon. James Madison asked:

Who are to be the obyects of popelar chosce? Every cisizen wisose meris may recommend
tum fo the esicem and confidence of his country. No qualification of wealth, of birth, of
religious faith, or of tivil profession iy pesmuned to femes dw judgrueat o disappoi Wt
inclination of the people.

THE FEDERALIST No. 57, at 351 (James Madison) (Cliuon Rossner e, K9al)y.
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represeniative and arduous task of signature collection, rather than the
person’s likelihood of actualiy winning the election.® Once a candidate
has obtained a place on the ballot, he must be trezted the same as alf other
candidates on the ballol.

By pronouncing candidates “viable” or “not viable,” the government
cffectively pasies gold stars or scarlet letters on candidates representing
particular points of view. The government thus usurps the role of the
electorate. “Iif there is any fiaed star in our constitutional constelation,”
the Supreme Coun said when it struck down compulsory flag salutes, “it
is shat no official, high or peity, can prescribe what shall be orthodox in
politics . .. "% But by turning predictions of defeat and victery into
self-fulfilling prophecies, the debate-excluding government official does in
fact convert his or her own assumptions about voter behavior into political
orthodoxy. Ia structural terms, the two-party state wears “out expectations
like an armered suit. ™

It does not take much for debate exclusion to change election
outcomes. 1n the Forbes case, it is very possible that, had Forbes been
allowed to debate by AETN, he would have changed the outcome of the
race, a point grasped by Justice Stevens in his dissent.* The Republican

81. The Supreme Coun’s ballor access junisprudence has been eratic and fairly ungroundad in
demwcraue principles.  In Williams v. Rhodes. 393 U.S. 23 (1968}, it properdy invalidared g
“ivadously discriminsiory” an Obio ballot requirement (hat new paftics gather petition signatures a
hufl nine ths before the election equal 10 15% of the voles case in the last election. /d. a1 30-35.
Bun in Jenness v. Fortson, 403 U.S. 431 (1971), the Count uphchd a bsw requiring miinor-pany
candidates W collect signamces equal 1o 5% of the registered voiers in e last clzction, The Jeaness
Coult found an i P gover I i in forcing id didates o d K}
significant modicum of suppont™ in the clectorste before baving w0 pisce theit names o she ballos. This

pproach complesely mitund ds the government’s appropriate interest in erecting some kind of
seriwuiness threshold for a bakot position. A place on the public balkot does not beleng 1o those who
have eamed st through the objective popularity of their political beliefs, but rather 10 thote who have
shown that they are subjectively serious aboul running for, and assuming, public office. Thus, &

reasunably large bul geab ber of petisian sig can be denaaded in under o estabfish
the candidate’s senaus commitment 1o runaing the rRee and tsking office. A candidate should never
have W0 show tha) the siys beloag o p who plsn or pledge o voie for him or her, The
sIgnatures are a mere b of the candulate™s willing, o ¢ 1

82 Wesi Virginia Suie Bd. of Educ. v Bamerte, 119U S. 624, o..m .._.fux see also Denver Area
Educ. Telecomm Consortium v. FCC, 116 S. C1. 2324 (1998}, In Deaver, lustice Kennedy noied:

in the rcalm of speech and espression, the First Amend envisions the citizen shaping
the governmend, not the reverse; n ves “guv | restraints from the arena of
pablic d! ing the deci a5 to whar vicws shall be vaiced laegely into the

hands of each of us, in the hope that use of such (reedom will ulttmatety produce 8 more
capable citizenry and more perfect polity .~
I 31 2403 (Kennedy. )., concurring in part. concunng in the udgment in part, and dissenting w pan)
lquoung Cuhen v. California. 403 U.S. 15, 24 (1971))
83 REM, Whar's the Frequency, Kenneth?, un MONSTER (Warner Bros. 1994).
84 Sre Atkansas Educ. Television Comm'n v. Furbes, 118 §. Ct. 1633, 1645 (L998) (Stevens,

i, dnssenting) (notng that the “decision to exclude [Farbes) from tw debatc may have determined the
oucome of i election in the Third District™).
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victor, Tim Huichinson, received 125,295 voles, or 50.2% of the .Q.mr
Democrat John Van Winkle received 117,775, or 47.2%.% Meanwhile,
Forbes captured 6,329 votes, or 2.5%.® Had Forbes, an outspoken
conservative with proven vote-gelting power, been aflowed to debate, and
had he converted just one out of every fifteen of Hutchinson's 225:.__
voters, the election would have gone 10 Van Winkle. The government’s
ham-fisted and lopsided intervention into the campaign process changed the
dynamics of the race and probably altered its final result.

3. Is the Government Clairveyant?.—Government has no expertise to
make predictions about election outcomes. Because we have a secrel
ballot, declaring candidates electable or not is basically m.camca_.w. and __ﬁ
history of politics is filled with great surprises, sudden ____..uwﬂ. enupting
scandals, last-minute decisions to drop out, and dramatic reversals of
fortune.” The famous photo of President Truman holding up the news-
paper headline reading “Dewey Defeats Truman” is an important cultural
antifact.  The whole point of a political campaign period is to allow
candidates—through popular appeals, organizing, and anspﬁ.ml._o change
public opinion. Campaigns are characterized by a Ruidity wholly
incompatible with ihe praciice of taking a mauvn_mz of the .n_naam»ﬁ at one
moment, superimposing that image on a hypothetical election day, n_m_ then
invoking that distorted image from the future to cut off debate in the

resem. L .
P The only vaguely scientific method we have of predicting election
results is polling. But polls not orly fluctuate madly but, at best, capture
the present and tell us nothing reliable zbout the future. if >.mﬁ,.. had
sponsored a debate for cardidates in the U.S. Senate _vn«:cnqm:n primary
in Wisconsin in 1992, it would have excluded the eveatual winner of the
election, Russ Feingold. A major poll showed Feingold at ten percent of
the vote compared to forty-two percent for Cangressman Jim Moody and
forty percent for businessman Joe Checota.®  Yet _u.."_:moa went on to
overcome his rivals less than three weeks after this poll was taken,
collecting sixty-nine percent of the vote to fourteen percent cach for zo.o%
and Checota. Feingold went on to defeat the incumbent Republican

83, CLERK OF FHE HOUSE OF REPRESENTATIVES, 103D CONG., STATISTICS OF Tttt PREMDENTIAL
AND CONGRESSIONAL ELECTION OF NOVEMBER 3. 1992, at 5 (1993)

E6. M .

B7. “Phe Erghth Circunt was nght to find that “political viabiluty ™ 15 "0 susceplible of vanzln
in individual opinion” as 10 “provade po secure basis for dic exerene of .nc..«:.w:x!-.“ pawer 5
consitens with the First Amendmens.” Forbes v Arkansas Educ. Televiswn Comm'n, 93 F. 3
497, 504 (2x Cir. 1996), rev'd, 118 5. Co. 1633 (1V98) .

88. h..& David E. Umhocfer & Mike Nxchols, Moody and Chscena in Close Race for Senote
Noaunation, MILWAUKEE 1., Aug. 16, 1992, a1 Al
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Senator, Bob Kasten, in the general election.® To take another example,
public opinicn polls in the late summer of 1994 showed that Tennesses
Republican Senate candidate Bill Frist would “lose by 2 53-29 percent
margin” te Senator Jim Sasser,” but Frist ended up beating Sasser fifty-
six to forty-1wo percent.®

The amazing gubernatorial victory of Reform party candidate Jesse
“The Body™ Ventura in Minnesota in 1998 may actually heraid a surge in
electoral success by outsider political parties and candidates. Governor
Ventura’s victory over his Democratic and Republican rivals stunned even
ciose observers of the race. Significantly, one apparemiy indispensable
companent of his success was that he was invited 10 face his rivals on an
equal basis in at least eight statewide televised debates. This fact suggests
not only that the normal exclusion of third-party candidates on grounds of
viabilily is a self-fulfilling prophecy, but also that debste inclusion can
become a wedge for opening up dernocracy (o new voices and new choices.

4. “Viability™ Tests Enforce Viewpoint Discrimination and Unegual
Protection of the Laws.—Even if government’s electoral prediciions were
foolproof, the use of the viability criterion still f2ils to meet constitutional
standards. Indeed, if government could predict with complete cerainty
final electoral outcomes, limiting the debate to the winner and the second
place loser would be less justifiable. The critical thing fo see zbout such
2 possibility is that one of the candidates who is destined to lose is
nonetheless guaranieed to debate. The definite inclusion of one loser
renders the exclusion of ali other losers deeply suspect. If one loser has
the right to debate, why not all the others? If we know which candidate
is going to win, why not simply give him or her the free air time to discuss
plans for the office and a smooth transition to power?

It will not suffice to define a candidate’s “viability” with respect to
being one of the top (wo candidates. This definition is arbitrary in a
constitutional sense and politically iransparent. The Constitution says
nothing about a “two-party system,” and the governmen! has no power to
enforce the orthodoxy of a two-party arrangement in a way that violates the
equal right of others to speak.

Even if the government does not automatically confine the field to two
parties, but simply invites the two candidates whe are polling more suppont
than the others, it is still a gross violation of free spesch rights to tag the

89 SerKenncth R. Lamke, Middleion Democrar Rides Winds of Change, MILWAUKEE SENTINEL.,
Nov. 4, 1992, a1 LA

%0 Ser Phil West, Cooper and Satter Likely Wins in Senate, Poll Finds, THE MEMPHIS
COMMERCIAL APPEAL, July 28, 1994, at Al3.

91, Ser CLERK OF THE WS HOUSE OF REFPRESENTATIVES, 104TH CONG., STATISTICS OF THE
CoNGRESSIONAL ELECTION OF NOV. B, 1994, at 37 (1993).
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candidates bringing up the rear as “not viable™ and to exclude them from
the state-sponsered Mwuﬁ. For what does government .ﬂu___. mean when
it says that a candidate is not ...__mmc_n.:... It means that his nn_ﬁ_.%n.w is not
popular with the electorate and is not likely ic be vo.ﬂ.__m- on election day.
In Forbes’s case, this was the precise, nearly verbatim n._.m._EEwo:. of the
executive director of the AETN, who testified E.vnnoc_m. ) =o..m~a=. have
far support and didn’t have a chance o win the election.
Ew:.wzm w-me justification violates the point of =._=u ﬂ”w.. wﬁﬂhﬂﬁ H
means anything, it is that governmen! ca te
Mm.wﬂ“ E_Esm_awuoom_ of popular n.mmﬂm and ».maaa the vo__:_.“ph
speech of unpopular citizens. Those wiih mainsiream views and thase wit
minority views must be tpeated equally. This was the logic .oq the m:n.-man
Court’s decision in Jexas v. Johnson,” which upheld the right of political
outsiders to burn the American flag in a way %_.vo_an_q calculated to
inflame the majority.® The Court stated: “If there is a bedreck E:ﬁﬂw
underlying the First Amendment, it is that the w?.a.ﬂ_ﬁa may sﬂ prohi __m
the expression of an idea simply because society finds the idea mnmn_
offensive or disagreeable.”™ This principle of frec and cqual vo_."__.nnr
expression for ali must be scrupulously respecied in public elections, whic
are the people’s basic form of maintaining control over govermment. N
In this light, it becomes easy to see how all of the judgments c..:
Farbes's nonseriousness and nonviability depend on m_ﬁ government’s
impressions of how other citizens, the media, and campaign donors Mnmnﬁ
him and will regard him on election day. ..;u. S»vm_wa\ standar ..,
inescapably assimilates hunches a.ue:__ a candidate’s political unpopularity,
i ith financial and media elites.
aeonm”“wmunq the judgments about Forbes that were a_._om&_s =§.._n by
AETN and explicidly, albeit amazingly, endorsed 3. _E:no.xngﬂ_w.
“*Arkansas voters did not coasider him a serious 95&&8 c
This summary conclusion was not mavvon&.g any m__aq...:w ~.E= ._M
government had a formal process to determine the .._Ec_.nm views of
particular candidates. How did AETN know what Arkansas E.Q.m.
thought? Where was Forbes's opportunity to challenge the mﬁu-.:_:”“mm
determination as to the public’s views? As the Court declared ..m_ e
when it struck down a city policy i:n:.&e the mayor couid _.z..w u__n
choose which newspapers could set up sidewalk vending machines, ¢

' 55

92. See Petitoner's Boel. Juint App_ at 119, Arkansas Educ. Television Comm'n v. Forbes, 118
S. Ct. 1633 (1998) (No. $6-779) ttestimony of Susan Howardh).
93. 491 U.S. 397 (1989).
o4 Id a1t 3%
. st 414, .
ww ...—,H\M_a 118 §. C1. 3t 1643 (quonng AETC Executive Director Susan Howarth) (emphasis

sdded).
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“danger” of “conlent and viewpoint censorship™ is “at ils zenith when the
determination of who may speak and who may not is lek to the unbridled
discretion of a government official. "

The Forbes dissenters likened the siandardless discretion deployed by
AETN to the ordinance condemned in Forsyth Cownty v. Nationalist
Movement,™ which authorized a county official to set dollar amounts for

assembly and parade permit fees. The dissentets quoted this language from
Forsyih County:

There are no articulated standards either in the ordimance or in the
county's established practice. The administrator is not required o
rely on any objective factors. He nced not provide any explanation
for his decision, and that decision is unreviewable. Nothing in the
faw or its application prevenis the official from encouraging some
views and discouraging others through the arbitrary spplication of
fees. The First Amendment prohibits the vesting of such unbridied
discretion in & government official.®

Bul even it AETN conducted a poll on the matter, with appropriate
due process and administrative law protections in place, the majority’s
determination that a polilical candidate is not “serious™ could not consti-
tutionally be used to suppress the candidate’s political speech. Under the
First Amendment, all citizens are presumed to be serious, and all candi-
dates who have passed the state’s basic test of seriousness—state ballot
access tequirements—must be alfowed to debate.™ [f the majority can
keep a minofily voice from debating, why can it not keep a minority
candidate off the ballot altogether? indeed, it is quile the same thing since
officially marginalizing and delegitimizing a candidate makes his or her
presence on the ballot an empily gesture, democracy in form but not in
substance.

“‘{Tlhe news organizations also did not consider him a serious
candidate . . . "™ This summary conclusion was also not based on
any formal governmental process by which news organizations were can-
vassed and interviewed. How did AETN know what “news organizations”
thougt? Which news organizations were considered? How do we know
that they are not politically interested in one candidate’s success or
another? And what if some of them disagreed? Forbes argued that shere

was much media interest in his campaign. Where was kis cpportunity to
disagree?

97. Cuy of Lakewood v. Plaia Deales Publ'g Co., 486 15.5. 750, 7563 (1588).
98, 503 U.S. 123 (1992).

99. Forbes, 18 S. C1. 21 1648 (Stevens. §., dussentng) (quoting Forzyth Coknty, 508 U.S. a1 113
(CHasiony omited)).

100. Anderion v. Celebrezre, 480 U.S. 780, 788 n 9 (1933).

101, Forbes, 118 5. Cr. 11 1643 {guoting AETC Exccutive Directos Susea Howasth) (emphasis
added).

S
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Even had a thorough poiling of reporters taken place, it is a fun house
distortion of democracy 1o use the hunches of newspapermen 10 forectose
the public's electoral choices and suppress political diversity. Who elecied
the media? Indeed, most journalists are properly offended at the idea that
their forecasts should be used to climinate candidates from debate when
their proper role is to explore the views of ail nui_awﬁ.n._a This
justification for debate exclusion betrays our basic :R.uas.x._zm. that the
people govern and the press follows their decisions; under AETC's theory,
the press governs and the people must foliow. . .

“*fTJhe Associated Press and a national election result 3.3;:.5 serice
did not plan 1o run (Forbes’s} name in [the] results on election night e
7§ is upsestling that Justice Kennedy can endorse such a sitly
criterion for a governmental debate selection process. mﬁg ma.___ﬁ.\&
ballot staus by collecting thousands of signatures % volers in the ..E:.n:
his presence in the race could have thrown the election to one candidate or
another: he was making important public policy arguments; he could even
have won the election. And, yei, from the judgment of an unelecied and
anonymous copy editor at the Associated wa.wm ._E he is not presemly
planning to display Forbes's name on clection night, the government
derives power to exclude Forbes from its candidate debate. Surely this is
a ot of discretion to delegate 10 an intern at the Associated Press. .i_ﬁmn
does a candidate or cilizen go 1o appeal AP’s decision? What if AP's
decision was based, in citcular fashion, on the fact that m.oqao.w had besn
forbidden to debate? What if its decision were wrong? Would it make any
difference if the AP were planning to itself run Forbes’s name if he
actually won? . -
“Forbes ‘apparently kad linle, if arny. financial suppor, foiling to
report campaign finances to the Secretary of State's effice or lo the m.mmna_
Election Commission.*™®—This is perhaps the most pernicious justifica-
tion for debate exclusion because it makes ﬁﬁnz what on_ns =Ew_:q_“a R"Wn_
exclusionary impulse in political debates: prejudice against less well- >
Saau_nanwi_:_ﬂ._ﬁ in favor of the wealthy and those bankrolled by big
money. But it is constitutionally impermissible to use E.nu_._., or ?i_
raising capacity as a classification to disadvantage people in the .«5_:_&
process. When the Supreme Count struck down a state poll tax in 1966,
it found that “a state violates the Equal Protection Clause of the Fourteenrth
Amendment whenever it makes the affluence of the voter or paymen of
any fee an clectoral standard.™'®  Similarly, the Court in 1972

102 (. id. {(repomming the testimony of AETC's enecutive direcior. who indkaied that 2
ndidate's views are irzlevant 10 their detisionmaking process). )
“ now, “s. AETCE ive D Susan Howarth) (emphasis added).

104. id. ot 164344
105, Harper v. Virgini Bd. of Eicctions, 38) U.S. 663, 666 (1966); see alio THE FLIE BALIST

No. 57, supra noe 80
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walidated a number of high candidate fili i i
state elections, saying that the mga_-__:_ﬁ_.onﬂ”_nwn w«iﬂmﬁm”o Wm me.u_n.m..u
process “a patently n.un_EEBQ character” that effectively eliminated froin
Mwascw””:“_mwwmomh_a_ ._.wn..nm seekers lacking both personal wealth and
kers. e Count poied that the discrimination against
fer
._v%evganw_%”“suﬂm... nwm extension, reduced the field of candidaes attractive
Beyond the explicitly discrimi is justificati i
%”Eqnm .uMnWﬁ _—_u_wmn%«ﬁ the onnmw Moqwn”_wﬁwhhpﬁﬂhﬁmﬁwﬁh
R Qo bear better financed ones. Though increasingly decisi
modern “wealth primary”!%® hag 10 aitai Nete pertesticn.
au_uﬁa.w Popular control over _E_wﬂ" agﬂﬁhm%ﬁ% .,oww“ﬁ a_%
conomic interests. Thus, why should it even be refevant how much mo!
a nn.mu.au.n has 7aised, much less permissible to take it into accouny? i
\dsmk. fwas] no “Forbes for Congress* ccmpaign heady .
other W‘E: his house ... "*™_A sarcastic variation on the gmwaa
?iu»_maqa theme, this justification is equally improvised and u rinci _ﬂmq
._.,_.o headquarters” test was never imposed on any QSSQE..W_ o a.
fican .no:@..nummc_s_ candidates, several of whom also did _“Ewbwwﬁ
cempaign offices outside of their homes, At any e, is it reall
__E!mm..a_m 10 win or have someihing meaningful to say if w..c__q campai M
office is in your house? This snobbish Betrer Homes and Qnﬂuwa
standard, if enacted as an explicit criterion for ballot or debate
would be patently unconstitutional."®  Ralph Forbes has a5 :En“on.a?
to run his campaign owt of his home as did John R Kennedy, who Eompw_w“

homes in Hyanni b .
Q:ﬁ».w:._:i::_%o: and Palm Beach as the base of his presidential

5. Elections Serve Purposes Broader Than Certifvi Cand

. reifying th i
with the Moss .5_.&.3 Election Day.—Even if 2 Sa%cwnw_. s“a _.=s““ahm
that could predict with absolute certainty what the fina) vote total would be

1Us. Buflock v, Canzr, 405 U.S. 134, 1 ]
0 g * . 143 (1972).

108. See Jamin Raskin & Joha Bonifzz, Equal Profecti Frimary,
& Puv Rev. 273, 23 5990, ?%ﬂxﬂ&xéﬂ: ﬁﬁgqaaﬁr :§§<ﬁ -
n.n.:ﬁa..n equalily was not to formalize 2 process by which beser funded candidaies - or
rights. as debate spansors tike AETN geem to urge, but rather it bass m&ﬁne&vaﬁnfﬂ.,sn
wruany of core clecioral processes. oo e oo
U9 Forbes. $1B 5. Ct. st 1644 (1998) (quoting AETC ive Directos
_‘5. That : rzquining candidates for ﬁcﬂa_..“.u:”ﬁcv smoumﬂh.”, o i n—u”.-.“a w_n.mua._.
!sbv“nf 20 additonal quatification impermissible if sdded by g sease of by Congress wt..-n Seel
¥ McCormack, 395 U.S. 486 (1969) (saing tha ie Houst has no powes 0 exchide nraha__o.aa_s_u
m o ﬁmﬂﬁuwgai‘ﬁ_. tion's ,.M-n.am?avﬁ requiremenns); U.S. Term Limics, fnc. v Thon " St4
imiag ongress : x. ations '
e O3 i 4ress has 50 Pawer to alter or add 0 e qualif se1 forth
HL. See Tueonore C. SORENSON, KERMEDY (16 ( 19653,
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in an election, even if it could be determined that excluding cenain
candidates would not alter the final outcome, even if we ignored the
paradaxical fact that at least one definite loser is going to be included in
the debate, even if we ignored the inherently viewpoint-discriminatory
character of “viability™ as a screen, there would siif) be a profound
constitutionzl problem with the viability criterion for debate participation.
it answers the wrong question, which is, “Whai are the candidate’s chances
of winning?” The right question is: “Regardless of the candidate’s chances
of winning, what does he or she have to coniribute to the campaign
discourse?”

An election campaign is mote than a mechanical contest over who wiil
take office when the election is over. It is also democracy’s way of
promoting robust political debate among citizens and allowing candidales
and parties to inject new ideas and messages into public discussion in order
to influence the public agenda."? Narrowly defining an election as 2
mechanical contest to cenify the winner of the most voies hollows out the
campaign process by suppressing voices of change and discontent and
choking off avenues of political expression and development essemiial to
robust democracy.

History is filled with politically significant losing candidacies by third-
party and independent candidates. Populist and Secialist party candidales
who lost elections for president and Congress in the early 1900s buiit ihe
thetoric and movements that fed 1o enactment of the Sixtcenth and Nine-
teenth Amendments.'? Before Ross Perot reentered the 1992 presideniial
campaign, “therc was little or no sign that George Bush and Bill Clinion
were prepared (o discuss (the] primal issues™ of deficit reduction and
generational equity.'"* But Peroi’s maverick candidacy made deficit
reduction a central issue in the campaign—and, later, in the Clinton
Administration."”

Candidates often run to establish legitimacy for an alternative political
position and to position themseives for a future race. For example, afict
participating in their famous traveling debates in Winois in 1858, Lincoln
lost to Douglas in his bid for U.S. Senate. But Lincoln went on to captuse
the White House two years later, Jasgely based on his extraordinary debate
performance and the pro-Union philosophy he espoused while clashing with
Douglas."® The fact that he lost the election did not render his debate

112, This ides finds support in Supreme Coun case faw. See, ¢ g, Hinois Stak Bd. of Elecuons
v. Socistist Workers Parry, 440 U.S. 173, 156 (1979) {"]An) cleciion campsign is 3 means uf
disseminating ideas 33 well a3 sisining political office.”).

113, See ). Davio GuLESHE, POLINCS AT THE PERUPIERY 26-27 (1993).

114. Tom Morganchay, Giticen Perct, NEWSWEER, Nuv. 9, 1992, s 33, 18

7us. M

116. See HOLZER, supra nots 5, & 24 (1993) (noting the pervasive belicf that “Lincoin shrewdly
used the debases maisdy to position himself for the presidency o years Later®)
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performance a waste of lime or an unfair imposition on the public; rather,
the positions he articulated in debate proved 1o be critical rthetorical
interventions in American public life, even if they were zhead of their
time.

Sometimes a defeat can propel a candidate's political career. This was
the case with Bill Clinton, who (iike Ralph Forbes) lost his first race for
the House in Arkansas's Third Congressional Distzict, bug then went on 1o
be elecied attorney gencral of Arkansas two years later.'”  Many
politicians have faced multiple losses before finding success with voters.
For example, Robert Cosey “made a second career out of running for
Governer™ in Pennsylvania, where over the course of twenty years, from
1966 io 1986, he continuously ran and lost for the Democratic nomination
before finally winning in 1986."® He narrowly won in the general
election, and was re-elected to a second term in 1990 with sixiy-cight
percent of the voie."  Another Pennsylvania politician, Arlen Specter,
waged an unsuccessful bid for mayor in 1967, lost his re-election campaign
for district attorney of Philadelphia, and piled up back-to-back Yosses in the
1976 Senate primary and the 1978 gubernatorial primary before succeeding
in his bid for Senate in 1980.'®

Given declining party allegiance in reodern American poitics,””’ and
the increased interest in new parties and independent candidacies,'?
third-party candidates today can affect electoral outcomes decisively. In
a closely watched race for the House of Represematives in 1996, a special
election in the heavily Democratic Third Congressional District of New

117, See Michac! Kelly, The Fresident’s Past. N.Y. TIMES, July 31, 1994, a1 F20 {discussing
Clinwa's loss in the congressivnal race in 1974 and subsequent victory in his rice for Auorney General
m 1976).

118, SeeMichacl deCourcy Hinds, A Victary over liness Plays Wellin Politics, N.Y . Times, Feb,
20, 1994, at AlS.

HY9. Seeid

120, See Michacl deCourcy Hinds, Trouble Shadows Specier in Senaie Race, N.Y. TiMts, Feb.
21, 1992, at AlS.

121 See Gosion Biack, The End of the Two Panty Era?, PULLING REPORT, Sepd. 18, 1995 (“The
twa partics have today lost the firm silegiance of a mayonity of the American elcclurats. Neardy 40%
vf the clectorale is fully independent i its psaf and less than 30% is strongly atached p cither
of the two panics combined.”); Emmet T. Flood & William G. Mayer, Third-Parry ard Independent
Carididates: How They Get on the Balio, How They Get Nominated, in IN Puasiint o THE WILPE
Roese 283, 317 (William G. Mayer ed . 1996) (noting ~fung-tesm decay of panty alicgiances within
the natoaal electuraie™).

122, See John C. Betg, Cracks in the U S. Two-Pany Sysiem. 2t 41, Presenied at e Annual

g of the New England Pulntical Science Associzuon (May 3-4, 1996) (showing npidly growing
oumbers of idependcnt and minor-party House candinfaies placing second in general elections ard
recaving more than 5% of the vo), Third Party Frotpects, CQ RESEARCH, CONGRESSIGNAL
QUARTERLY. INC., Dec. 22, 1995, at 1139 (“The disposition 1o vole for an independent candidate is
Bugher than u bas ever been in the past. Whle it is difficult 0 make the choice, i is geating easier.™)
tquuting Andrew Kobul, Rirector of Tumes Murror Cener for the People and éhe Press).
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Mexico, a Green pany candidate received seventeen percent of the voie,
which was widely identified as the reason the Democratic nomines, with
forty percent, lost to the Republican, who won with forty-two percen.'®
This result influenced the positions taken by Democratic end Republican
candidates in New Mexico in 1998 on the environmental and health igsues
rzised by the Green pany.'™ In 1994, no fewer than eighleen indepen-
derts and minor-pasty candidaies capiured more votes than the margin of
victory beiween the major-paity candidates. A Green panty candidate for
California state assembly from Cakiland recemtly upset a :.mms_v.« favored
Democratic party incumbent.'”  Like Govemnor Ventura in Minnesota,
these candidates and parties are reshaping the nature of political life in their
states.

Both First Amendment and equal protection principles require cours
to squint hard at laws that disproportionately disfavor candidates of minor
political parties and independents. In Williams v. Rhodes,"™ the Supreme
Court invalidated on equal protection grounds an Ohio ballot access law
that forced new pariies to collect signatures equal to fifteen percent of the
electorate nine months before the election.'” In Anderson v.
Celebrezze,'® the Court mobilized First Amendment principles 1o stiike
down an election law that entrenched the two major panies and imposed
selective and dispropottionate burdens on other partics.'”

D. The Untenable Cacophony Aiibi

Justice Kennedy's endorsement of AETN's arbiteary decision-making
leaves us with a rule in which exclusionary government anwwno Sponsoes
can only be stopped if they are foolish enough to declare .__a.: subjective
intention 1o censor a political viewpoint because they oppose it. The cm_w
remotely plausible rationale offered for this incredible shrinking of First
Amendment liberty is that if government debate sponsors are noi u__as_.&
broad discretion to pick and choose their participating candidzates, they will
be “faced with the prospect of cacophony,” and “might choose not o ais

123, SeeBany Massey, New Mexico 3rd District Volers Chooss Republican .3 Upse1. Associicd
Press, May |4, 1597, awilcble in 1997 WL 2524964 (citing 22 ._n_”.e ?n.!._.vn presence of the
Green candidese sed “how strongly she arrcied suppost from Democrain’). .

_NM- an«k Micah L. Sifry, n.eaﬁaan“ Rotfea Politics {Green Farty Politics’ _?1..59. Dymocralic
Farty Election Victories), THE NATIGN, Nov. 9, 19598, &t 7 {aoting tha) E.eﬂ n.w.a.s? EY aa,n.. party
candidaie’s strang showing convinced the Democralic contender o alicr his position on sucly issues as
Social Security and land conwervation).

125. See Green Party Member Sworn In, SACRAMENTO BEE, Aps. 6, 1999, m A3.

126. 393 U.S. 23 (1968;.

127, 16 w1 34,

128. 460 U.S. 780 (198).

129. M. &t T93-94,
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candidates’ views at all. . . . In this circemstance, a ‘{glovernment-
enforced right of access inescapably “dampens the vigor and limits the
variety of public debate.”""®

This conclusion parailels AETN’s strenuous argument before the Court
that removing the viability filter from debale sponsors will cause huge
numbers of candidates te flood debates, and “publfic broadcasters would
abandon the effort.”"

But there is not the slightest empirical basis for saying ihat opening up
debates 10 all balloted candidates will produce a “cacophony.” Over the
last 30 years, in the last 25 general elections for the U.S. House of
Representatives, there has been on average fewer than one independent or
minor-party candidate running in each of America's 435 congressional
districts.™  The idea that government debate sponsors could not handle
non-majos-paity candidates is unfounded.'®

The House races in Arkansas in 1992 are illusirative of the national
paiiern. In the state’s four congressional districts, Ralph Forbes was the
only independent or minos-party candidate running.' Indeed, given the
fact that the incumbent re-election rate usually floals way above ninety

130. Forbes, $18 §. Ct. at 1643 (queting Tumee Broad. Sys., Inc. v. FCC, 512 U.S. 622, 656
{1594) (quoting New York Times Co. v. Sullivan, 376 U.S. 254, 279 (1964))).

131. Petitiuner's Brict at 29, Forbes (No. 96-779).

132. This figuic, aslong with i} she others, was cakeulzied from electi )\ reported in
Cungresyonal Qx ly Al and Cong | Quatterly Weekly Repon for each of the
respective election years from 1948 to 1595, Even il we look at juu the last ten years, & period of
growth in minor-party activisy, the Supreme Coun’s parade of hofribles fooks silly. fn 1986, there
wer 91 indeperalents or minot-party candidates: in 1983, there were 154; in 1990, there were 110,
in 1992, there were 458; in 1994, there were 256; and in (996, the pesk yeay this century for minot-
party House candidacies, there were 487, or just barely more than ane per district on average.

133, Asanamicus in Arkassas Educ. Television Comm'a v. Forbes, CPD made s similar argument
thal presidentis] deb: would ¢t fess geable if che lock of the two-party systers were
brokea. See Brief of Amicus Curiae Commission on Preskdemizl Debates ot 4, Forbes (No. 96-779)
farguing that 2 “mechanical® epproach that sitows any and all kegally qualified candidacs 1o panticipaie
“runs an uracceptable nsk of resuliing in crowded and cacophonous debates™). Butia 1996, oaly three
presiiential candidaics wore cligible to receive public fumding i the g ! election, which is the best
federal satutary definition of seriousness we have, if seriousness rather than legat elecubility musl be
the standard.  See Ron Scherer, The Perot Factor: Maverick May Mine Veter Discoatent, THE
CHRISTIAN SCI. MONITOR, Aug. 20, 1996, at 3 (noting the receipi of faden! campaign funds by Peros
as well as by the Republican and Democratic Parties). In addition, ondy four presidential candidates
secured balto status in ali 50 states and the Dinincer of Columbia, see Mimi Hall, Not to Forger ihe 12
Ocher Candidares. USA TODAY, Nuv. 5, 1996, ai BA, and only six candidates made it onio the balior
in sulficicnt siaies 10 be able theoretically o collect & majority of voies ia e elkeclonl cotlege. See
Dunzld P. Baker, Third-Party “Musketeers” Duel on TV, WASH. POST, Oct. 23, 1996, ar A0
{explairing that other candwlaies were escluded from a debate because they did aot appear an cnough
Hatc balkvs o make clection maih ically possible). If a go brozd T Wer o 3p
a presdential debate {nune presenily do). it would have any of ihese suangend, yel viewpoint-neutral,
twsts avaslable

i34 See U S House. WasH. POST, Nov_ S, 1991, a1 AM (reporting the results of the 1992 U S,
Huuse of Represcniasives elections).
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percent,'™ it is even difficult to get a second candidate 0 fun in many
districts (witness the weak major-party challengers in Forbes’s neighboring
districts). With our excessively stringemt ballot access laws, built-in
incumbent advanlages, and money-drenched eieclions, third-party and
independent candidates are already discouraged to the point of despair.
Can the suggestion that they will overwhelm government-run fora afso be
used 10 prevent them from debating other candidates?

The idea that debales among more than two candidates will dissolve
into whilte noise also contradicts our experience with natiorally televised
debates in Democratic and Republican presidential primaries. In the 1992
presidential primary season, for example, there was a Democratic primary
debate in St. Louis with Bob Kerrey, Jerry Brown, Bill Clinton, Tem
Harkin, Paul Tsongas, and Douglas Wilder all on stage."™ In the 1988
season, six Republicans squared off in Houston, including George Bush,
Pete du Poms 1V, Alexander Maig, Jr.. Bob Dole, Pat Robertson, and Jack
Kemp." In recent years, we have been treated to large televised party
primary debates which include such palpable long-shots as Mosty Taylor
and Alan Keyes. No one was injured during any of these debates, and
rather than condemn them zs cacophony, we should celebtate them as
democracy. .

Even if we accept the premise that government debate sponsors will
be overrun by hoards of candidates, the concept that government can
simply cance] out the speech rights of some candidates in order 1o amplify
the speech of others is anathema. As the Supreme Court famously stated
in Buckley v. Valeo:'

[Tihe concept thas government may resirict the speech of seme
elements of our society in order to enhance the relative vaice of
others is wholly foreiga to the First Amendment, which was designed
“to secure "the widest possible dissemination of information from
diverse and antagonistic sources,”” and “‘lo assure ::E:ﬁ&
interchange of ideas for the bringing abour of political and social
changes desired by the people.’ "™

In a deep sense, the rhetoric of “cacophony” offends well-accepted
First Amendment norms assuming not only that all citizens enjoy an equal
right 1o speak, but that democracy thrives on diversity of thought. tn

135. See FRANK ). SORAUF, INSiBE CAMPAIGN FINANCE 61 (1992).

136, See Bilt Lambrechy, The Democrar's Presidentiol Hupefuls 1o Use Dedate to Kick OF
Campaign, ST. Louts PosT-DisPATCH, Dec. 14, 1991, at 1B

137, See Lioyd Grove. GOP Presidentiol Hopefuis Prepare for Premicre Debate, WASH PUST,
Oci. 27, 1987, st AS

138, 424 U.S. & (1976).

139. I4. ai 4849 (quoting New York Tumes Co v Sullivan, 376 U 5. 234, 264, 269 {1964)
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Cohen v. California,'® the Supreme Court showed better petspeciive on
the democratic necessity of mulliple voices:

The constitutional right of free expression is powerful medicine in a
socicly as diverse and popuious as ours. It js designed and intended
io remove governmental restraints from the arems of public
discussion, putting the decision as 1o what vicws hall be voiced
largely inio the hands of each of us, in the hopz that use of such
freedom will ultimately produce a more capable citizenry and more
perkect polity and in the belief that no other approach would compan
with the premise of individeal dignity and choice upon which our
political system rests,

To many, the immediate consequence of this freedom may often
appear [0 be only verbal wmult, digcord, and even offensive
uttcrance. These are, however, within established limits, in truth
necessary side effecis of the broader enduring values which the
process of open debate permits us to achieve, That the air may a1
times seem filled with verival cacophony i3, in this sense not a sign
of weakness bus of sirength, We cannot lose sight of the Gact that, in
what otherwise might seem a trifling and snnoying instance of
individual distastefu! abuse of a privilege, these fundamental societa)
vaiues are truly implicated. '

Indeed, the Couri’s apparent horror today at the possibitity of multiple
woices speaking in candidate debates contrasts sharply with the emerging
jurisprudence of free speech on the Internet. Ag the United States District
Count for the Eastern District of Pennsylvania put it a few years ago in a
seminal decision of the new age of information, “Just as the strength of the
Internet is chaos, so the strength of our liberty depends upon the chaos and
cacophany of the unfeitered speech the First Amendment protects, 14

The suggestion tha major-party candidates will puil out of debates if
minor-party candidates are allewed to participaie is not only wholly
unproven, but also irrelevant and pernicious. To exclude some candidates
because their presence may cause others nol to come is, in effecs, to
imposs a prior restraint on speech based on a third-panty heckler's veto,
It is like saying the University of Virginia should not be forced ta subsidize
religiously oriented student Publications because it may tespond by refusing
to subsidize any studemt publications at ali. Such an cutcome might be
unfortunate, but it would be the University's choice. We do not allow
government (o discriminate in a public function on the theory that forcing
it to cease discrimination will cause oihers to stop wiilizing the public

140. 403U 8. 13 (1971) (uphokling the nghi of a citzen uo wear a jacket o & courthouss bearing
the words “Fuck the Drafi*).

141, /4. 912425 (ciations omited ) (emphasis added).
142, ACLUY v. Reno, 929 F. Supp. 824, B33 (E.D. Pa. 195¢),
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function. The government may pot give anticipatory legal effect to social
prejudice in this way. If the major-party candidases choose to —.,38._ a
public debate that includes minor-panty candidates, then the major-party
cardidates are simply deciding to pass up a valuable public beaefit because
they cannot shape it precisely to their private will.

At any rate, if preventing cacophony were to become a _.B_. u..a com-
pelling interest, there would be an alternative much less restrictive than
simply banishing all but two candidates from organized debase. ,> debate
sponsor Jike AETN could first decide in advance how many candidates 5.m
voters can tolerate without losing focus--peihaps it is four or five. But it
must be 2 aumber thas the sponsor cannot change for the purposes of party
primary debates; it must be based on something other than En. desire io
contro! and skew political dialogue. Assuming it is four ausuan:.u. for
example, if there are eight candidates in the race and the room will not
hold them all, the debate sponscr should add a second debate and randomly
divide the candidates up between the two. In the most 25@&52%. quite
unimaginable, situation where time is so scatce that there is only time for
a single debate and only four candidates can participate, then names should
be drawn out of a hat and each candidate given an equal opportunity to be
included regardless of party or ideology. This is the result clearly
suggested by the Supreme Count in Rosenberger, where the Coun slateg
that “government cannot justify viewpoint discrimination among private
speakers on the economic fact of scarcity™ and declared it “incumbent on
the State . . . to ration or allocate the scarce resources on some acceptable
newtsal principie.”*” If some candidates need to be left out of a
Bovernmént-organized debate, all candidates should have an n.n_ﬁ_ chance
of getling in and being damaged by being left out. From a First .>=§E-
mend and democratic perspective, it is better in a case like this simply 10
cancel the debate, )

Of course, if the Democratic and Republican candidates in the Third
District wanted to debate withour Forbes being present, outside .:ﬁ
presence of what they deem a fruitless cacophony, they had every :w.wn
under the First Amendment 1o arrange a private meeting of their own.
But, as a government actor, AETN had no rightful authority o set up and
pay for a private debate bejween them and exclude Forbes, who met every
requirement of candidate seriousness set by Arkansas and had a right to be
treated as an equal in the government’s forum, however defined. .

In the name of preventing cacophony, the Supreme Coust in Forbes

. quictly sacralized our two-party arrangement and made a hash of First

143 515 U5 819, 835 (1993). s 857

i44. See Burley v. Insh-American Gay, Lestian & Biseauzl Group of Boswn, Inc., 1S U .
ST4-T5 (1993) (upholkting ihe right of a S1. Punch's Day Commuttes 10 exclude 20 unwanted confingent
of gay and Ksbun marchers from s privately otganited parade).
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Amendment forum doctrine.'®  As the doctrine now stands, you have a
right to speak on the government's property if it is a park or a sidewalk or
some other place “generally available” to the public,'® but in most any
other kind of govermment property, you have essentially the rights that the
government tells you that you have. Public forum docirine, which began
as a slatement of the historic rights of the people to communicate in public
places,'” has been turned into a license for the governmient to censor
unwanted or threatening speech on public property. Rather than estab-
lishing a robust speech principle in public places, public forum doctrine has
cuine to mirror and assimilate the court’s exclusionary doctring relating to
citizen speech on privately owned corporate and.'®

itl. When Corporations Gerrymander Debates and Maniputate Elections

A.  The Electoral-Industrial Complex

It is tempting 1o believe that government-sponsored debate exclusion
is unimportant because even if government did not weed out minor-party
candidates from participation, the major-pany candidstes would simply turn
lo private corporate debate sponsors to set up head-to-head debates. But
the practice of gerrymandering debaies is no more lawful in the corporate
sector than in the government secior. Just as state-organized debate
exclusion violates the First Amendment, corporzic-organized debate exclu-
sion is unlawful under the Federal Election Campaign Act, which bans
corporaic campaign contribulions and expenditures. Corporate sponsorship
of a gerrymandered and exclusionary debate can only be understood as a
dressed-up campaign coniribution to the invited candidates. These
candidates get the differential benefit of free television exposure as an
immense in-kind campaign comribution.

The key case testing this proposition is still unfolding in federat
district court in the District of Columbia, where Perot 96, Ross Perot's

145 In this sense, i is a worthy successor 10 another First Amendment fizsco in the democracy
fiebd. Timmons v. Tiwin Citées Area New Parry, 5201.8. 351, 334-56 (£957) (upholding a siarnary ben
on cultiple- panty crdorsemenss of 4 3ingke candidate, 2 meaure widely used during the Fopulist period
0 empuwer Minority poliical parsies).

140, See Forbes, 118 8. Ct. st 164243 (eaplaining the distincuon between genersl and selective
Acss).

147, See Hague v. CIO, 307 U.S. 498, 518 £4939) {*Wherever ihe tide of sreets god parks oy
Test they have immemonaily been hekl in trust for the use of the public und, time out of mind, have
Been used for purp of bly, Kating thoughts b citizens, and discussing public
quesions °) Whaives the historical accoracy of dhis s # was an excellent proctamation of
the Count's new libenanan sppeoach o spesch on public propeny.

143 Ste. e g, Hudgens v. NLRB, 424 U 5. 507 (1976} {invafidating th2 free speech nghts of
CULEERS W corporate-ownzd shopping centers and fisding that access to such propesty depends on the
will ol the owners)
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1986 presidential campaign committee, has appealed the Federal Election
Commission’s ruling that there is “no reason” to believe that the
Commission on Presidential Debates (CPD) violated the FEC's rules on
corporale debate sponsorship.’® The case goes back to the 1996 presi-
dential campaign when the ticket of Ross Perot and Pat Choate was on the
ballot in all fifty states and the District of Columbia and had been given
nrearly $30 miilion in public financing under the Presideniizl Campaign
Fund Act based on Perot’s 1992 performance.'®  Despite Perot’s aston-
ishing showing in 1992 and Dole's lackduster 1996 campaign, Perot and
Choate were excluded from the three 1996 presidential debates by their
private corporate sponsor, the CPD, which is funded by large for-profit
privaie corporations, such as Philip Morris, Sprint, Sara Lee, Dun &
Bradstrest, and Lucent Fechnologies.'* The CPD found that Perot and
Choaie had no “realistic chance”™ of winning the election and therefore kept
them cut of the debates '™ This unpopular decision, opposed by the vast
majority of Americans in public opinion polls,' meamt that Perot and
Choate would be missing in the only televised presidential debates of the
campaign. The decision effectively destroyed Perot and Choate’s campaign,
and certainly its prospecis for victory os a second-place finish. Although
he stood at exactly the same place before the 1996 debates as he did before
the 1992 debates, Perot’s final vote total dropped from nincleen percent in
the 1992 election, when he was aflowed to debate, 10 eight percent in the
1996 election, when he was banned from the central public events of the
campaign season.'”™ This case exemplifies the active convergence of the
two-party sysiem, as represented by the proudly bipartisan inembership of
the CPD, with corporate capital, as represented by the pervasive corporate
subsidization and funding of the CPD'* {1 is not too much to suggest

149. Pesot 96, Inc. v. Federa) Election Comm'n, No. 98-1022 (D .D.C. filed 1994).

13G. Toni Locy, Feror Sues for Spon in Geroder Debaies; Panel Accused of “Unfairty” Harming
Candidacy, WASH. POST, Seps. 24, §996, a1 Al (recognizing that Pesot had received $29 miltion in
federal campaign fusds and w2s on the baliot in 2ll 50 satcs).

131, See Connie Cass, New Home for Special Interess Money; Companies 10 Underwrite Debates,

ASSOCIATED PRESS, Sept. 27. 1996, available in 1996 WL 4442007 (“The C ission on F
Dehates has alieady secured tetween 525,000 and $240,000 each from five compenies ta be nationat
sponsors of the three debaws. ™).

152. Sce Pertv. Fedeqs! Etection Comum'n, 97 F 3d 353, $564D.C. Cur. {996) {reconding as fac
that the CPD did not invite Perot to panticipatz in the 1996 debates because he dad nothave a “realistic
chance of winning”).

153, See Peros Assails Proposal 1o Bar Him from Debates, STAX TRIDUNE, Sepi. 19, 1996 at A2l
({indicating that 76% of the public wanited Perot in the debate)

134, See Araa Zitner, Future Uncertain for Peror, Parry, AUSTIN AM_ STATES | Nav. 6, 1998,
at Al {discussing i impact of Pevol’s drop in dhe pulls from 9% in 1992 w 3% 1n 1996).

135, Privace corporaie funding for American presudesiat debites is apansive and could erupi o
scandal 88 any time. [n 1592, the Associated Press reponted. ~The Bist of spunsoes Tor tus year's thace
presidential debates ard single vice-presidential debate reads ke & Who's Who of corporaie Amerca
Philip Momis, Aslartic Richficld, AT&T, and RIR Nahisco, to name a few = See Big Business May
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that in the debaie season we find what | would cali an “electoral-indusirial
complex” hard at work shaping for the voters the precise cheices and
arguments it wamis them (o see and hear. The manipulation of debates by
this electoral-industrial comglex cuts against the purpose and meaning of
FECA, which essentially intends to build a wall betwesn corporate power
and democratic elections.'®

8. How the CFD Violated the FEC's Debases Regulasions: Perot v. FEC

When the CPD announced that it was inviting enly Bill Clinion and
Bob Dole and their running mates to debate, Perot ‘96 immediately filed
a complaint with the Federal Election Commission alleging that the CPD
had vialated the FEC's regulation on debates, which requites corporations
seeking to sponsor debates to use only nonpartisan and “pre-established
objective criteria” in selecting which candidates will participate.'”

it is essential to see why the FEC has power 1o regulate the nature and
coient of corporate-subsidized debates in this way. Under FECA, private
corporations, for-profit and noi-for-profit alike, are sheofutely forbidden
to make contributions or experditures in connection with federat
elections.™ The FEC created a narrow exceplion 10 this rule for corpo-
rations to spend mioney for candidate debates, The safe harbor exemption
applies only so long as the corporation uses “pre-established cbjective
criteria” in determining which candidates fmay participate and does nor “use
nomination by a particular political party as the sole objective criterion to
detertnine whether 10 incfude a candidate in & debate. '™

Perot *96 alleged that the CPD had not used “pre-established objeciive
criteria” in excluding Perot and that it had explicitly and forthrighily used
the fact of “npomination by a panicular party” 2s “the sole objective
criterion” for including Clinton and Dofe.® Thus, because the debates

Be Debate Winner. Too, REC.N. N.J., Oct. 20, 1992, at E1. la that yeaz, Philip Mois Companies,
"2 longtime backe:™ of the Commission on Presidensia) Debates ~peit sbour $230.000 ir cash sad in-
kind comnbutions. . . " See Jonatian Gtoner and Sheila Kepian, Buying Smoke and Mirrors a1 the
Drbates, LEGA. TIMES, Nov. 2, 1992 Prulip Mortis also maaaged 0 buy a Jutle bis of public
asscizton with the elccions) sysiem: “Sharp-cycd viewers of the presidential debates may Bave noticed
a durge banner visible during post-debate wceviews. On it was the name of onz of the evenis' two
azjor national sponsors: the Philip Morms Cos.™ [,

136 See infra oute 228.

157. 11 C.FR. § 11013 (1996) provides in pectinent part: “ Criteria for Candidaie Sefecticn: For
all dcbates, saging organizations) must use pre-established object; eria 1o ¢ ine which
faudifases puy parucipass in & debae. For g | clection detates, saging ization{s} shall ot
use nomination by a particular political pany a3 the sole objective Crilerion w datermine whether 1o
include a candudate 10 3 debate ™

138, See2US.C. & £41042) (1994); 11 C.F R, § L14.2b) (1995).

159. 1 CEFR §110.13c) (1996).

160. VYenficd Complaing for Decl Ty Judgment and Injunctive Redief, at 11, Peror (No. 96
2132).
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were outside of the safe harbor exceplion created by the FEC, the millions
of dollars spert by the CPD on the national televised debates and
surrounding publicity were nothing but illegal corporate campsign contribu-
tiens to the Clinton and Dole campaigos."™ Moreoves, the CPR itself,
rather than acting as an objective not-for-profit corporase debate sponsor,
was acling as a political commiitce on behalf of the Democratic and
Republican candidates and yet had failed 1o register as such, as required by
law, 1

The evidepce for these claims is strong. The CPD's “Candidate
Selection Criteria” for 1996 explicitly provided that the CPD would
automatically extend “an invitation (o the respective nominces of the wo
major pariies (o participate in the Commission’s 1996 debates.™™® Thus,
Clinton and Dole were invited to participate hased sofely on their
“nomination by a particular political pany.”'™ They were mever
subjecied to any other 1ests of their qualifications. No one ever asked
whether Dole, for example, had a “reaslistic chance of winping the
cleciion.”™  The CPD thus violated the cardinal rule laid down for
corporations that want to sponsor debates: it used political party as “the
sole objective criterion”™*® for inviting Dole and Clinton 1o participate,

Moreover, Perot alone was subjected 0 a baitery of arbitrary 2nd
subjective tests designed to assure his exclusion. The CPD @a%—a&& “a
multifaceted 2nalysis of potential electoral success, including a review of
(1) evidence of national organization, (2) signs of nations] newsworthiness
and compeiitiveness, and (3) indicators of naticnal enihusiasm ot concern,
to determine whether a candidate has a sufficient chante of election to
warrant inclusion in one or more of its debates. ™'

The fact that even these three impeneirably foggy standards for
consideration are described in 2 nonexhaustive way (“including a review
of ") shows how much the CPD refuses to be held accountable to any deter-
minate or adjudicable standard. Within she second standard, consider the
appalling vagueness and perilous arbitrariness of the five ..9.«83.. that the
C€PD claims to use to determine whether there are sufficient “signs of
national newsworthiness and competitiveness®:

a. The prokessional opinions of the Washirgton bureau chiefs of
M3jor BEWSPapErs, news Magazines, and broadcast netwosks.

161. These contnbutivay were it violation of 2 11.5.C. § 441b and 11 C.F.&. § 104.2(b}.
162. Seel US.C. §4332) (1994); i1 C.F.R. § 102.4(d) (199%). )
163. Commission on Presidensial Debates' Candidule Selection Criteria for 1996 General Elecrion

Detate Parvicipation, <bip:iiwww debates org/eriteny.im> .
164. 11 C.E.R. § 110.13(c) (1996). )
163. Commission on Presidentiol Debates” Candidare Seiection Crizeria for 1996 General Election
Debate Panicipation, <hap:iivww debates aegicritetia bim> .
166. 11 C.F.R. § 110.13(c) (1995).
167. 4.
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b. The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under
consideration,

c. The opinions of representative political scieniists speciafizing in
electoral politics at major universilies and research centers.

d. Cofumn inches on ncwspaper fromt pages and cxposure on
network telecasts in comparison with the major party candidaies.

e. Published views of promincnt political commentators. '

In Perot’s case in 1996, there is a major question whether the CPD
even went through the motions of taiking to the various people called for
ty these factors."® The CPD never gave any specific description of the
process that 100k place and the results of its various interviews. But even
assuming that it happened, there are fatal problems with these faclors as
“pre-established objective criteria,” problems that mirror the difficulties
with the meandering criteria invoked by AETN in the Forbes case.

In the first place, unlike the requirement that the presidential candidate
be on the bailot in 2 sufficient number of states to be able to collect a
majority in the electoral college, or a requirement that the candidate have
been granted generai election public financing, these are not pre-established
criteria at 2il. There is nothing the candidate can do in advance to make
certain that he will pass the test short of lobbying the unknown bureau
chiefs, unemployed campaign managers, polisiers, political scientists, and
prominent political commentaters who are responsible for 2 large part of
the decision. Unlike ballot access rufes which set an objective target for
a candidate to meet, requiring only tremendous effort, concentration, and
organization, a debate standard based on the opinions of individuals in the
media or the political campaign business gives the candidate little or no
opportunity to affect the outcome,

Second, there is nothing remotely “cbjective™ about their judgments.
Professional campaign managers and polisters, for example, are aimost
always invested in the success of one party or another and will generally
be disinclined to support a third-party or independent candidate. Political
commentators are hired for their subjective opinions. There are no con-
trols to make cenain that the interviewees are not already supporting a
candidate, and there is no way of knowing wiy a “political commentator”
believes this or that candidate will win or lose. There is no methodology
for determining what the basis of their opinion is as to who is going to
win. As the general counsed of the FEC put it in his report upholding the
Perot '96 claims, “it seems that a number of highly subjective judgments

158 M
169 Perut 96 received affdavis from numervsus Washiagion news buresu chiefs ancsung ¢ the
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must be made to compile the data underiying this factor, ranging from the
identification of which universities can be considered mzjor universities to
the question of what mix of political scientisis would be
‘representative.”™'®  Subjectivity of this kind in the campaign process,
as Bennett Matelson has written, “is fraught with dangers for minor
presidential candidates. . . . It tempts officials who have political interests
@ stake to abuse their discretion by manipulating the criteria according to
their partisan aims."”'"

Most imporantly, the judgmenmt that these pundits and armchair
analysis are called to make—wheilier the candidate has a “realistic chance
of winning the election®—is iliogical, irrelevant, and antithetical (o the
First Amendment. The “realistic chance™ judgmens is illogical because it
completely inveris the proper sequence of evenis in a democratic election
campaign. The idea of 3 campaign is that the debate among candidates
comes first, and then volers decide who they think should be elected. Yet,
asking pundiss and pollsters whether a candidate has a “realistic chance”
of winning (however defined—and it is wever defined) bsfore the debaie
takes place is (o call part of the election aver before soms of the candidates
have even spoken. This is not democracy, but government by punditry and
polling; it destroys the sequence of dialogue and decision-making integral
to democratic elections. [In a very real way, debate exclusion robs the
clectorate of meaningful debate and choice. For the whole poimt of an
election campaign is to allow candidates 1o change the voters’ minds along
the way, not to freeze the eleciorate’s first impressions.

The judgmen is also irrelevans, for even if we knew who was going
to win, real democracy requires that losers have the opportunily o join
public debate and influence the course of public events. Losers often set
the frame for public decision making tater, and often send powerful
messages by taking votes from the winner or the second-place candidate.

Beyond the fantasy-land quality of the sefection criteria imposed on
Perut alone, there appears to have been direct involvement of ihe Demo-
cratic and Republican candidates in the CPD’s supposedly objective
deliberations.'™  This means that the CPD was likely acting as a
“palitical commitice” on behalf of the iwo parties.”  As the general
counsel of the FEC put it:

170. 1998 FEDERAL ELECTION COMMISSION, FIRST GEN. COUNSEL'S REF. O MURS 4451, 471,
218

171, Matelson, supra nute 6, at 1241

172. See Matelson, supra note 64, et 1277 {recogmzing that the CPD 1s & cashtion of manstream
Democrats and Republicans wha tcnd to favur placing cstablishment candidates on the ballot).

173, The legal questicn is whether CPD made eapembiures of $1000 or more and whethet 1y
major purpose is the nomination of election of canddates for federsl office. See 1IC.F R.§ 114.128)
(1999).
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The sole played by Clinton/Gore and Dole/Kemp in CPD’s debate
panticipant selection process and the role played by the DNC and the
RNC in the creation of CPD suggest that CPD’s major purpose may
be to Ecititate the election of either of the major panies’ candidates
for president. Therefore, ihere is reason to believe that CPD is a
political committee . . . "™

The origins of the Commission on Presidential Debates support the
charge that CPD is a poliiical committee in disguise. In 1985, the
chairmmen of the Democratic and Republican Mationa! Committees executed
a memorandum of agreement sialing that the two panies would work
togeiher to sponsor presidential debates. Over the vociferous objections of
the League of Women Voters, the Committee chairmen, Frank 4.
Fahrenkopf, Jr. and Paul G. Kirk, Jr., sought ¢o replace the League's
debates with “nationally televised joint appearances conducted between the
presidential and vice-presidential nominces of the two major political
parties during general election campaigns.”'™ The party chairs stated
that “10 better fulfill our parties’ responsibilities for educating and
infonming the American public and to strengthen the role of political parties
in the elecioral process, if is our conclusion that future joint appeatances
should be principally and jointly sponsored and conducted by the
Republican and Democratic Commiitees.”'™ They wem on to agree that
“the formai and most other details of joint appearances” should be
*determined through negotiations between the chairmen and the nominees
of the two political parties.. . . .”*" Finally, they “thank[ed} the League
of Women Voters for having effectively laid the groundwork on which we
are building today.™ Fifteen months later, the two parties issued a joint
press statement announcing the incorporation of the CPD, declaring openly
that it was a “bipartisan, non-profit, tax exempt orgznization formed to
implement joini sponsorship of general election presidential and vice-
presidential debates ... by the national Republican and Democraltic
Committees between their respective nominees.”™ From the beginning,
the CPD has been co-chaired by none other than Frank Fahrenkopf and
Paul Kirk, who had together declared their commitment to biparntisan
tefevised joint appearances and both of whose party affiliations are
continually and carefully noted in mzjor CPD communications.

174, 1998 FEDERAL ELECTION COMMISSION, FIRST GEN. COUNSEL'S REP. on MURS 4451, 4473,
u29
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G. Kick, Jr., Dn x N I C Chairman snd Frank ). Faremiopl, Ir., Republican
National Commitize Chai {Nov. 26, 1983) {en file with the Texas Law Review).
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The creation of the CPD set the siage for ihe Democratic and
Republican nominees in 1998 10 impose a set of meticulous and non-
negotiable demands on the originat dzbate sponsor, the League of Women
Voters, which promptly withdrew its sponsorship and dencunced the two
parties. “The League of Women Voters is withdrawing its sponsorship of
the presidential debaies scheduled for mid-October because the demands of
the (wo campaign organizations would perpetrate a fraud on the American
voter,” League President Nancy M. Newman told the press on October 3,
1998. She continued: “It has become clear to us that the candidates’
organizations aim to add debate to their list of campaign-trait charades
devoid of substance, spontaneily and have answers to tough quesiions. The
league has no intention of becoming an accessory to the hoodwinking of the
American Public.”'™

The experience with the 1992 presidential debates underscoses how
closely the Democratic and Republican panies contro! the CPD's decision-
making. In that year, the CPD had not wanted to invite Perot and his
runping mate, Admiral James B. Stockdale, to debate President Bush and
Governor Clinton, but “the Bush campaign insisted, end the Clinton
campaign agreed, ihat Mr. Perot and Admira! Stockdale be inviled to
participate in the debates.™® The CPD “expressed concern about the
tequirement that Mr. Perot be included,”™ and refused the Bush-Clinton
proposal at first, counteroffering that Perot and Stockdate should be invited
to participate in only two of the four scheduled debates. The campaigns
responded that this counteroffer "was unacceptable,” and the CPD gave in
to their decision.'®

The Democratic and Republican parties continued their effective
control of the CPD when its members acted to exclude Perot and Choate
from the 1996 debates. The CPD had not only Messrs. Kirk and
Fahrenkopf as co-chairs, but four Democratic and four Republican commis-
sioners, three of whom were sitting members of the U.S. Congress:
Senator Pau) Coverdzll (R. Ga.), Congresswoman Barbara Vucanovich (R.
Nev.), and Congressman Johnr Lewis (D. Ga.). The other commissioncrs
were alf either former clected Democratic and Republican pany officials
or Democratic and Republican party activists and luminaries.'®

In approving the Perot '96 complaint and finding “reason so believe™
that the debates were lega! in-kind contributions and that the CPD

179. Id.

180. Presidennial Debates- Hearing Before the Subcomm. on Elections of the Comm. on HNouse
Adwun., 103d Cong.. Ist Sess. 44, 50-31 (June 17, 1993} (tesumony of Bobby R. Burchfield).

181. 4. 1 5).

182. 4. 2152,

183. Sre Jaoun B. Rasken, Silencing the Orher Farnies, Wass. Post, Oct 30, 1998, a1 A1l
(dicuasing the “avowedly bipartican’ pnvate corporstoa made up of five Democrais snd five
Republicens, including three members of Congress™).
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operated s a political committee, the FEC's general counsel cited evidence
that operatives for the Clinton and Dole campaigns used the question of
Peroi’s participation in the debates as a bargaining chip in nsgotiations
between the iwo camps.'™ What was supposed 1o be an objective deci-
sion by neutral flonprofit corporate actors was sctually a poiitical fix behind
the scenes by Democratic and Republican partisans on the CPD foflowing
an explicit deal cut by the Clinton and Dole campaigns.

The FEC's general counse! cited the proceedings of a post-election
conference that took place at the Harvard Kennedy School's Instinge of
Politics. He quoted George Stephanopolous, Senfor Adviser to the
President, saying in reference to the Dole-Kemp campaign:

[Tlhey didn’t have leverage going into the vegotiations. They wers

behind, they needed to make sure Perot wasn't in i, As long ag we

n&&gan.ogaﬂwnﬁwitsmgamn%&n_ﬂﬁ
wanied going in. We got our time fmame, W gov our length, we got

our moderator. '™

Stephanopolous even pointed ot that the Democrats themselves had
RO reasen io wand Perot in the debate raising difficult issuss and drawing
public attention: *“{Wile didn’s 'wani ipeople) 1o pay attention. The debares
were a metaphor for the campaign. We warted the debates to be Y
nonevent."'®  The following exchange betwsen fournaiist Chris
Mauhews and Stephanopolous brings the poins home with tven more
emphasis:

Matthews: Did they sccept that deal ta keep Pecot out of the debate?

Was that pant of the deal? In othes words, [the Dole camp] wanted

_ Perot out and you wanted the debates over with, so you basically

" decided to keep the other guy out?

Stephanopolous: Well, we didn’t want Perot in either.

Maithews: You didn'1?

Siephanopolous: No.

Matthews: Well, why did you make us think you did?

Scephanopolous: Becsuse we wanted Ferot's people to vole for us.

[Laughier] How's that for candor? {Laughter]'™”

This conversation shows that the CPD was not acting as an impartia)
debate sponsor, consistent with the FEC's rules, but rather as a “politicat
committee™ in service of the Democratic and Republican campaigns.

184. 1993 FERERAL ELECTION Commission, FIRST GEN. COUNSEL'S REP. ON MURS 4451, 4473,
at 20-2).

185, CAMPAIGH FOR PRESIDENT: THE MANAGERS LOGK AT '96, at 170 (Harvasd Univ. Inu. of
Poluxs ed., 1997).

65 M. a1 162,

187. £
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Under FECA, 2 polisical commiites is defined as “any committes, club,
association, or other group . . . which receives coniributions spgregating
in excess of $1,000 during a calendar year or which makes expenditures
aggregaling in excess of $1,000 during a calendar year , , . =im
Political committees must register wich the FEC, which the CPD did not
do, and must report both the contributions it receives and the expenditures
it bas made in accordance with FECA and FEC segulations. It is upder-
standable that President Clinton and his agents wanied the 1996 presidential
debates to be a2 “nonevent,” and i is undersiandable that Senator Dole and
his agents feared that Peros might overtake him as Clinton's main rival, but
the CPD had no authority (o disregard federal election law in ogder o
enforce the bipartisan wishes of candidates Clinton and Dole. The private
sgreement to exclude Perot and Choate, entered into first by the two
campaigns and laier ratified by the CPD, quietly turned the debates into
millions of dollars of free tefevision time purchased for the beaefit of the
Clinton and Dole campaigns by the CPD’s commercial sponsots. Thu,
the CPD's traditional corporate benefactors, like R.J. Reynolds and Philip
Morris,"™ have located one more “sofi money” loophole through which
to funnel hard monsy 1o presidential candidates of the two-party system.
Bipartisanship essentially meins that you can buy either party, and if vou
buy one, you get the other one fice.

The bipartisan “joint appearances™ of 1995 robbed the American
people of the opportunity for open and honest dialogue in the election.
The two major-party candidates—who favored NAFTA and GATT and had
no interest in taiking about campaign finance reform—effectively excluded
two candidaies, Ross Perot and Ralph Nader, who opposed NAFTA and
GATT and championed campaign reform."® This striking coincidence
did not escape public notice 21 the time. '

When Perot *96 filed g complaint with the FEC in Sepiember, it
simultaneously filed in federal court g suit for a preliminasy injunction

188. 2U.S.C. § 431(4) (15%4).

189, Sre Presidemtial Debais Comvwission Criticited for Accepting Tobacca Money, 11.S.
NEWSWIRE, Sept. 23, 1996, availabie in 1996 WL 12123058,

190. Ser Chrissopher Hischens, The Ixcorparaied Dabaies. THE MaTION, Oct. 2, 1996, a8
{observing tt il seemed more than coincidenal what bothy Perot and Mader, who bod beg oppositon
1o the bipanisan tresties, were “exciudsd by definiion” from te debates),

191, For example, the instione for Folicy Spdics poted it in » press release:

The € ision o Presid ..?F—gﬂ?gqaﬂaaﬁgﬁﬂy
o3 o politcsl campaig and involved in public paticy . . . . {A}look ot ite
w1992 revesls tat de majarity wee leading

Commission’s sop corp

promwicrs of the Nonk Amencan Free Trade Agreeieat (NAFTA), 8 policy supponed

by Bill Clinton and Bob Dole, white the two casdudaies deing exnciuded from the debases,

Ross Ferot and Ralph Nades, 55e outspoken NAFTA crizics.
Press Release, Corporate Power, Demacracy andihe Presidentiol Debasts: Debate Comumdssion Fended
by Top Corporate NAFTA Supporters, THE INSTITUTE FOR POLICY STULHES, Sepa. 26, 1956 (on file
with suthor).
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against the CPD's use of subjective criteria, aileging that the FEC would
not itself act intime to provide relief and thay, if vhe FEC allowed the CPD
10 go forward, Perot and Choate would be irreparably damaged ' But
the plaintiff’s motion for injunctive relief was denied on the grounds that
Congress had designed the Federal Election Camipaign Act in such a way
as to foreclose a private right of action in federal court and to require ali
complaints 10 be heard first by the FEC in all cases."® Perot '96 filed
an emergency appeal in the U.S. Circuit Count of Appeats for the District
of Columbia, arguing that waiting for the FEC 1o rectify the CPD’s viola-
tion of Perot’s regulatory and siamitory rights would be futife because of
the FEC's slow-moving process and famous backlog and delay, However,
the D.C. Circuit essentially found that its hands were tied by the siatutory
design, and there was nothing it could do to circumvent the statute's
exhaustion of semedies requirement.'™  As expecied, nothing was heard
from the FEC for more than a year, long after the debates and the election
were over.'™  Thus, the requiremens that debate exclusion complainants
wait for the FEC to act proved to be effective insulation from review for
corporations engaged in debate gerrymandering.

Nevertheless, the first official response from the FEC was refreshingly
honest and lucid, even going beyond what Perot *96 had alleged. The
general counsel issued a 37-page repori agreeing with Perot 96 that there
is “reason 1o believe™ that the contributions were iliegal and that the CPD
was acting as 2 “political committee.”'™ He proposed an investigation
and series of subpoenas to determine what exactly toek place when the
CPD decided to exclude Perot and to bend to the wishes of the Clinton and
Um_n campaigns.

True to form, however, when the general counsel gave his mesiculous
and exhaustive report 1o the all-Democrat and Pepublican commissioners
of the FEC, they followed the iead of the Democrat and Republican

192. Sce Perot v. Federzl Election Comm'n, 1996 WL 566762 DDC).

19}, The U.S. Ciztuit Coun of Appealt for the District af Cobumbia updield the Distnicr Court’s
deviston. See id. 3143 In rejecting Peroy's request for injunctive relied, Judge Hogan staed:

The Count recognizes the frustration and perhaps this. | think, admired by e defendanis

perhaps unfaimess in the process that dots not allow ali those who consider dwemscives

legitimate candidsiza for our most imporant office in the country wo fully participate, but

I belizve the complaint should be with Congress and the y 0 rk established

for the FEC 10 operate and thay this carclully cealied stanste snd the regulstions

promulgaied by the FEC under their suthority and expenise are ot easdy challenged.
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commissioners of the CPD and voted unanimously (o averride his analysis
and recommendations. They found “ao reason lo believe” that the CPD
had “violated the law by sponsoring the 1996 presidential debates or by
failing to register and report as a political committee.”™ The FEC's
statement is a dishwater regurgitation of the CPD's selection criteria topped
off with conclusory bureatcratic language like: “The poal of experts used
bty CPD consisted of top level academics and other professionals
experienced in evalualing and assessing political candidates. By basing its
evaluasion of candidates upon the judgment of these experts, CPD took an
objective approach in determining candidate viability.”'”

Without any analysis at all, the FEC simply found that “viabitity”
itself is an objective criterion for selecting debate paricipants, that poll
results are also valid,'™ and that the amount of money a candidate has
available to him or her “is certainly an objective factor which can be
legitimately used by a sponsoring organization. ™™

Perot "96 has appealed the FEC's decision to federal district court in
the District of Columbia, arguing (1) that the FEC erred as a matter of law
in not following its own general counsel’s reconunendations as to the
CPD’s likely violation of the debate regulation; and (2) that, if it properly
imterpreted its regulation to allow such ecxplicitly panisan and subjective
considerations to govern the candidate selection process, then the regulation
is itself wltra vires, outside of the FEC's authority under the statute.™

C. Why the FEC's Regulation Must Be Read 1o Forbid Exclustonary
Debates or Fail as Ouiside of ihe Statute and Unconstitutional

The District Court should find thas the CPD did not use objective and
nonpartisan criteria when it excluded Perot and Choate from the debates.
If it finds that the CPD did comply with the regulation, ihen the regulation
is not only toothless but clearly outside of the terms of FECA. And if
FECA is somehow read to authorize corporate-funded bipartisan debates
of this kind, then the stalute is iiself in conflict with the First Amendment.

But there is no need to leap to the constitutional level, because FECA
is adamant on this peint. The purpose of FECA's ban on external cam-
paign expenditures by corporations is to abolish the political influence of
“those who exercise control over large aggregations of capital. "™ If the

197. STATEMENT OF REASONS 0% MUESs 4451 & 4473, FEDERAL ELECTION COMM'N ( (1998).

198, M. u 8.
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debates regulation allowed corporations to fund and sponsor politically
stilied and tendentious public candidate debates, the regulation would
dramatically confiict with this statvtory purpose. Debates are not only
obviously “in connection with™ federal elections within the mezning of the
statute,™ but are often the central organizing event of the campaign ™
In presidential elections, debates have become “the centerpiece of each
quadrennial election, the Superbowl of American politics.”"®™  They
5:.# for voters their whole concept of what the range of legitimate
choices is in an election. Thus, it is understood perfectly well by debate
sponsors ard pofitical analysts that “she most impontant action taken by a
debate sponsor may consist of defining requirements [flor participation in
a debate "2

When challengers are included in a televised presidential debate, as
Ross Perot was in 1992, it gives them a valuzble chance to articulate their
agenda and explain theif views.™  Coaversely, when a debate spensor
acts to exclude cemain candidates, it has dramatic significance that
reverberates across the political spectrum. Exeluding a candidate from &
debate is 2lmost always an electoral death sentence. While his opponents
are validated in the public eye and given millions of dollars in free

407 U.S. 385, 416 (1972) (noting tha) the FECA limits on union coriributions eBempt to “¢liminate
the cffect of aggregated wealth on fed tections™); Fedenl Election Comn's v. Nationst Right 1o
Work Conun.. 439 U.S. 197, 207 (1982) (bolding that the purpose is to rullify the politica) influence
of “substantial 2ggreganons of wealth amassed by the specust advancges which go with the corporaie
form of organizstion”).

201 SereQ USC. § 444(b) (1994),
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publicity, an exciuded candidate receives a siamp of irrelevance, frivolous-
ness, or marginality ™ The electorate gets the message, often explicitly
{as in this case), that the candidate is not serious and does not have a
realistic chance to win.

Just as excluding candidates from debates undermings certain candi-
dacies, it gives 2 major boost to the candidates included who are competing
for voles againsi the excluded ones. Those who have studied the issue
sezm to agres that “every significant third-party candidate invariably takes
more voles from one major-party nominee than from the cther."™
Thus, the “major-parnty nominee who is hunt most will cuite logicaily try
to make sure the independent candidate is excluded from the debates or to
avoid all debates that include this independent.”?™® in 1996, it was Bob
Dole who had the most to fear from Ross Perot, and he insisted on keeping
Perot cut of the debates. It is very possible that, had Perot been permitted
to debate, ke would have overtaken Dole and finished second to President
Clinton. At any rate, by spending millions of dollars on a presidential
debate and excluding Perot, the CPD inevitably altered the dynamics of the
race and changed the ultimate outcome of the voting.

Moreover, excluding candidates from debates skews and restricts
political discourse. Invited candidaies are able 1o infivence public
discussion in significant ways while excluded candidates lose the crucial
moment to speak. Without Perot's focus in the 1992 debates on deficit
reduction and generational equily, “there was little o no sign that George
Bush and Bill Clinton were prepared to discuss these primal issues.”™"
But Perod's parlicipation made deficit reduction a centrat issue in both the
campaign and the first Clintor adminisiration.?? Indeed, many observers
noted that the 1992 debates were of an unusually positive and substantive
natwie: “With three candidates, the whole dynamic of the event changes.
Instead of a duel in which your opponent’s losses are your gains, the
debate becomes a beguty pageant in which trashing the opposition pays few

208. As Joel Swerdlow wrote of why the Lengue of Women Voiers acied properly by inviting
independers fohn Anderson o participate in the {980 presidential deb escluding a candidaie
“ualairly sighaifs) (@ the public thas his candidacy |is) insignificand” and, among othér things, could
“seriously hermf] kis fund-raising effons.” Id. st 40,
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dividends. "#? Conversely, the decision by the CPD to exciude Perot in
1996 antificially constricied the boundaries of political discourse in the
clection. With Perot closed out, there were no candidates in the debate
who opposed NAFTA and GATT or wanted to talk about the growing
revelations about soft monecy abuse by the Democratic and Republican
parties. !¢

Thus, debate exclusion also changes the najure of campaign discus-
sion. If a corporation is the sponsor, it has violated FECA by involving
itself in a federal campaign. Indeed corporate sponsership of debates may
be the most insidious form of illegal corporate interference in federal
eleciions because it tends 1o be invisible, meaning the public cannot
detesmine for iiself what impact the corporations have had on the framing
of the candidates, the issues, and the dialogue. Corporations get to pose
as good-willed friends of the democratic process while they stage-manage
the main show.

Corporate debate sponsors inescapably make a whole series of judg-
ment calls about the nature and format of debates that have tremendous
political consequences. For example, debate sponsors typically invite
journalists to pose questions. Which journalists? This is an intrinsically
political decision. Exchanges between journalists and candidates often
produce the defining moments in presidential campaigns: who will they
target with what questions? In 1988, Governor Michae! Dukakis’s electoral
fate was sealed when he gave a wooden response (o & provocative question
from CNN's Bernard Shaw about whether he would feel differently about
the death penaity if his wife were raped.™ Shaw could have just as well
chbsen 10 ask George Bush if his feclings about abortion would change if
his daughter had been raped and wanted to have an abortion. The point is
that the choice of Mr. Shaw as a panicipani ended up having a dramatic
political effect on the course of the election. The selection of journalists,
and the journalists' selection of questions, are not neutral choices.

Other questions similarly force political judgment calls. What cities
should the debates be in? How high the podiums? Should there be an

213. Rubent D Deuich & Scldup Biggs, Primer for a Debate Orgy: Tacucs Change i 3-Man
Clush, ATLANTA ). & ConsT,, Oct. 11, 1992, 21 GY.

2i4. See, e.g . Tom Dicmer, NAFTA {sn’t A Burmung Issue for Democrals, THE PLAIN DEALER
(Cleveland}, Oxt 23, 1996, at 8A (quoting Repiesentative Shertud Brown: “{It s no mystery why (ree
wrade has not been & burming ssue i the campaign for the Whue House.  Clinwn and Bub Dule are
tn basic agreemendt, while NAFTA basher Ress Perol was eacluded from the preswiential debates . |

)

215 Ser Susan Page, The New York Newiday Intenaiew with Bernard Shaw He Asked Dulkakig
the Killer Question, NewSDAY, J2n 12, 1989, s T3 {quoting Shaw as asserting hus duty 0 “provoke
candor™ wn candidates and noting that later interactions with Dukakis wokd him that the candidate had
been “haunied by the response be gave™).
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audience participation or reaction component? Should there be a rebuual
time? Should the candidates shake hands? Should 2 shorter candidate gel
a lift 10 equalize the candidates' height appearance? There is no right,
objective answer to any of these questions, and they inevitably become pant
of the elaborate political negotiations that take place among candidates.
“As the League {of Women Voters] itself has explained, and as many
studies of the debates have shown, candidates and their aides exercised
exiremely close contro} over all aspects of debaie preparations.”™® In
1960, the Kennedy and Nizon camps clashed bitterly over whether the
television networks should use candidate reaction shots. CBS sided with
Kennedy and decided to use ihem, but “apparensly agreed to Vice-President
Nixon's request that there be no left profile shots and no shots of a
candidate wiping perspiration from his face.”?” In 1992, the camera-
man's decision to focus on George Bush glancing at his watch as Bilt
Clinion spoke bolstered the Democrats’ claim that “it’s time for them to
go."" The Democrats repeatedly invoked that mantra and placed it on
& famous campaign button over ihe image of President Bush checking his
waich."®

Allowing a corporation 1o set up federal candidate debates at all is thus
in deep tension with the ban on corporate involvement in federal elections.
There is a good argument under FECA that corporations should not be
permitied 10 sponsor such debates even if they do invite all balloied
candidates. Afier all, if the purpose of the ban on corporate contributions
and expenditures in federal campaigns is essentiaily to build a wall beiween
corporate power and democratic elections, that wall is arguably breached
when the Philip Mozris Companies, the Prudential Insurance Company of
America, AT&T, the Atlantic Richfield Co., the Dun & Bradstreet Corp.,
the Ford Motor Co., Hallmark Cards inc., and 1BM effectively sponsor
presidential candidate debates, as they did in 1992.%®  Rather than
keeping their distance from the democratic process, corporations attemp
to fuse their image with it, as when Philip Morris, a “major national
spansar,”™' worked with the CPD in 1992 to hang “a large [Philip
Morris] banner visible during post-debate interviews™™ in the backdrep
of the debate sctiing. Surely having its corporate logo displayed through-
out the television coverage, being recognized in the debates printed

216 MINOW & SUOAN, fupra nate 204, at 39

212, M ar 1l

238 Maurcen Dowd, Bush Cheess His Advisors as Debate. His Red Neckite Quiclassed Rivals,
ATLANTA | & Cueist., Oct 20, 1992, at AlS.

21%. i

220. See Gronet & Kaplan, supra now 155, &t 5

21 M.

222 M.
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program,™ and veceiving free tickets to the vice-presidential debate?
ail gave Philip Morris—no stranger to public controversy and no disin-
terested invesior in public affairs—an emphatic presence in the presidential
election process. The message sent to the public is one of mumal
endorsement between staging corporations and the democratic process
iself, a kind of semiotics disallowed in the church-siate arez?® and
antithetical to FECA's effort to prevent corporate manipulation of
democratic polisics,

Whatever the legality of corporate-sponsared debates that include alf
balloted candidates, at the very least FECA cannot tolerate corporate-
funded debates which give a platform to certain candidates but ot others.
This was an understanding once shared by the FEC itself, which aggres-
sively took the pasition in the 1976 presidential campaign that the League
of Women Voiers had o invite all presidential primary candidates to its
debate or not have the debate at 21l.™ This is not a case in which a
complete reguilatory u-turn should be allowed under Chevron
principles,” since the new upside-down interpretation is completely at
odds with the statute itself. Congress clearly intended to permit funds to
be spent by corporations on dnternal activity in connection with federai
eieciions, but (0 prohibit any funds being spent on exrernal corporaie
activity in connection with federal elections. ™

23,

224. See Sheldon Shafer. City Raises $300,600 Toward Coyt of Hogting Ouayle-Gore Debate,
CoumlEn-JOURRAL (Leuisvilie, Ky.), Aug. 14, 1992, a1 4B treponing that one-thind of fres tickets
Would probably go to locat corporate sponsors, including. amoeg others, Philip Motris).

225. See, e.g., Counzy of Allegheny v. ACLU, Greater Piamsburgh Chapter, 492 U.S. 573, 601-02
{1989) (prohibiting the display of & Christmas creche in a coundy courthouse); Le¢ v. Weisman, 303
U.5. 577 (1992) (prodibiting religious invocation and benediction prayers al public school graduation
ceremonies).

226. See Michach Mabia, After Surviving his Firnt Election Yeer, FEC I Wary of the Future,
NAT'L JourNaL, Mar. 26, 1977, 11 47} {discussing the FEC's origina} position that, uader FECA, any
Corporation thai spei mancy on a debate hat included fess than the fuld field of candidates was in fact
nubking aa illegal contnbution or expenditure on behalf of iacheded candidztes, and thus limiting
Corpunic-sporsored debates 10 tuly Ronpartisan and educational ones w which all legally qualified
candidaics arc invited). In an “cpinion of counsel™ rendered on November 21, 1975, the FEC’s
Beneral counssd suzted tai the FEC woutd approve of corporsis comributions to the League of Women
Vuicrs dor the purposc of sp fing presidential primacy f . but ondy if "dwe League meended o
tavite all candidatzs to the forums.” /4. 31 470. On August 30, 1976, as the League of Women Voters
Planncd s general eleciion debaie between Gerald Ford and Jimmy Carter, the FEC itseif issued a
fuling taat, while FECA could nos prevent tae League from sp ing presidential deb tusively
b D and Republi “the League could not use #ts own money <o pay for them, noz
€ould it use corporaie contribytions of the sort i reticd oo for the primary forums {whece & invited sl
Qualifed candidaiesl. Because the debases were not open 10 all candidates, the Commission taid, any
Corporase contributions would be expend ‘in ion with” an election and therefore illegal”
upster the Act. M. 2147071,

227. See Chevroa U S.A., Inc. v. Naturs! Resource Defense Courcil, 467 U.S. 831, 343 (1984)
{requiting couns to give broad deference agency inkrpronations of embiguous stzhuzes).

118. Congressman Hansen, the suthorof FEC A5 ban on cofporak contribusions and expendinres,

plained his three captions to the Ban in thess internst-caternal serms:
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And yet that is precisely the reading that the FEC gives t0 its debate
segulation. it has thus effectively delegated decisions segarding federa)
election debates to the very corporations that are supposed 10 be the object
of the statuiory prohibition on corporate contributions and expenditures,
The FEC even explicitly anticipates that “objective criteria may be set to
control the pumber of candidates paniicipating in & debate if the staging
orgznization believes there are too many candidates te conduct a meaning-
ful debate.”™ And it appears also to be accepied by the FEC now thas
the CPD and similar bipantisan-created corporations can use political party
afittiation to certify major-party candidates to debate and meaningless

i an organization, whesher i be the NAM, the AMA or the AFL-CIO, believes that
cerizin candidsles pose A thredd to 5 well-being or the well-bring of is members of
stockholders, it should be able o el iy views o those members of Hockholders.

- . . it has 150 been resognized shat i i proper 10 allow corporations and utions
to conduct BoRZatiszn registisiion and gel out the vole cRmpaigns.

H7 Cong. REC., 43380 (1971) (remarks of Rep. Honsen) (cmphusis sdded).

-+« [t is not entirely clear o me, even afier sybstantia) smady, as to whether the
presens low requires such campaigns 1o be limised to bers and stockhold Hismy
Judgment thas they should be, and the smendmen 1 propose inwsres thay such & fzmitation
would Rave 5o be observed.  The dividing line established by ien 510 4 b
politicel activity directed a2 the general pblic in coanection with Fedenn elections which
st be financed o of podiica) donaticns smd eciivities directed ai membders or
stockholders which may be finaaced by general fands.

w._.awumg.ﬁaggsgzﬁu.caongaﬁﬁgagfﬁnx
right to 321 up special political ection funds supporied by vok y donstions from which
polincal "conuributions snd expenditures” can Jawfully be made.

[Tihe underlying theosy of section 610 is that rubstamial general purpose ireasusics
should not be diverted so political purpeses. both becese of the cffect on the pobizicat
process of such aggregated wealth and ous of concerm for 1he disseniing membet or
stockholder.

id. (emphasis added).

I bis concluding remarks, Congressmen Hansea egam caphatized e categorical bine drewn
ia the sanuse between esiernal clectionconnected sctivities, which sre probibied, and specific ineeraal
election-connected actividies, which are aliowed. The "peoper batance,” ba sted,

- . consists of @ strong prohibition on whe use of corposate and union reasury furdi o
reach the general public in suppon of, o opposition so, Fedena) candidutes and g limited

permission id Corporations and unions, allowing them to ¢ icate freely with mensbers and
stockholdert on aay wbjeq, to anempt 1o i bers and rtockholder; to reginer and
v, and to meke politicsd coatributions and expenditsres (i d by voluntary donations which
kave been keptin ¢ t=p gregaiod fund. This s wries that bolance into clear and
quivocal statutory loaguage.
1d. (emphasis sdded).

Congressman Thompzon, in this, the most sutharitalive legislative histary we have svailable, repeatesily
made ciear Ma the sante isell was o allocate the proper spherms of election-relaied activary:
“Congress shoukd sel out in & clear Y form precisely what corporations and uniors can and
calid do in the eleclion area.” [d. a1 43383 (remarks of Rep. Thompson) (emplusis sdded). )

229. Corporaic and Labor Organization Activiry, Express Advocecy ang Coordiattion with
Candidaies, 60 Fed. Reg. 64260, 31 64262 {1995).
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subjective criteria to accomplish the foreordained exclusion of minor-parny
candidales.

The FEC's delegation to corporations of the power (o pick and choose
candidates to debate in this way is the very antithesis of FECA, which was
designed to prevent corporations from manipulating the electeral process.
Courts must -either overrule the FEC’s construction of its regulation or
strike the regulation down as being ultra vires. If FECA itself is read to
authorize corporate subsidy and sponsorship of debates among a subclass
of candidates running for a particular federal office, then the statute is
suspect under all of the First Amendment and equal protection principles
discussed above in the analysis of government-sponsored debaie
exclusion. ™

IV. Conclusion: Toward Demacratic Debate Proiocols

Both the Forbes case and the Perof "96 cese teach us that the
“viability” screen for debate participation works not only as a form of
ideological discriminaticn by silencing candidates who champion & minority
political viewpoint, but as a form of wealth discrimination by silencing
candidates who do not have the access to wealth {or willingness to spend
it) that is needed to compeie cfiectively. In Forbes, AETN explicitly
identified Forbes's paucity of funds as a reason to exclude him from its
debate. In Peror ‘96, the CPD ironically excluded billionaire Ross Perot
fromi its presidential debates, inter alia, because he had accepted $29
million in public campaign funds in 1996 rather than deciding to spend to
the heavens of his own personal fostune. The CPD was straightforwaid in
saying that he could not run a sericus race against the Democratic and
Republican nominees on such a small war chest since they were each given
$561 million in public funds and also had tens of miilions of dollars in
corporate soft money fueling their efforts.

This stunning rationale for debate exclusion tedis us that both
governmental and corporate debate sponsors have declared for themselves
the right 1o exclude essentially any third-party or independent candidate
who does riot have access to a private fortune that he is willing to spend on
his campaign. For, at the congressional and state levels, we know that
candidates have a nearly impossible time amassing sufficient money to run
vnless they are nominees of the major parties or are personally wealihy.
At the presidential level, the Presidential Election Campaign Fund Act is
buill on a discriminatory distinction between “major” and “minor” parties

230, Ser supra notey 39-38, 105 08 and accompanying keat.
231, Perot Has No Chance, USA ToDAY. Sepi. 18, 1998, a1 Al4 (mciung the CPD's
deter that Perot p d no "reahisiic chance” 1n the election).
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which guarantees that minor-party presidential candidates will never have
the same public funds as the major-party candidates.™ The political
system thus grows ever more estranged from those who, because of their
political ideology or social standing, simply do not have ready access to the
money that candidates and parties need to buty their way into the inner
circles of formal political debate. The “wealth primary” hardens, and the
fevel of mutual democratic respect declines.®

But mosi Americans reject the narrow exclusionary premises of debate
exclusion.™ As in 1996, they want o see independents and third-party
candidates included in public discourse, and are disenchanted with the
patronizing spectacle of two quasi-official politicat pany nominees debating
each other as if “Democrat™ and “Republican™ were titles of nobility.*
tndeed, the CPD's 1996 presidential debates had 100 million fewer viewers
than the 1996 debates, which included the Perot ticket.™ It is easy for
citizens to discern thai bureaucratic and corporate debate sponsors who
purport to know the difference between viable and nonviable candidates are
taking democracy out of the hands of the people. The debate gerrymander
is not only a political power grab but a subtie form of political thought
control.

Tiwus, with the egregious Forbes decision being used to validate debate
gerrymandering all over America, ™ with Congress silting inert on the
handful of debate fairness bills, ™ with the Perot "96 case twisting in the
wind, the best hope for changing the corrosive dynamics of debate exciu-
sion before the 2000 elections is for citizens to demand a new set of
democratic debate protocols.

\\bn\\||l 232. Sez 26 U.5.C. §§ 9002(6)-(H) (1994) (defining a major pany at one whose presidential
(2}

ndidate received 25% or more of the popular voie in the last presidential election, ¥ nunor pany os
receiving 3% o 25% of the voic, and & new panty a3 being peidher minor nor major).

333, Ser Rzskin & Bonilaz, supra note 108, ;1 279.

234. See supra noic 14, .

235, The reference here s, of course, 10 the conittional proubition agsinst Congress granting
utles of nubility. See US. CONST. An. 1, §9,c). 8.

235, See Raskin, supra rolc 183.

217, See DeBauche v. Virginis Commonweaith Univ., 7 F. Supp.24 718 (E.D. Va. 1998)
(dhsmissing on aon-Forbes grounds a suit brought by an excluded candidate); Marcus v. lowa vcv,
Television, 150 F.3d 924 (8th Cir 1998) (following Forbes by finding that a debate was o nunpublic
furum and munonty party candidates could be excluded). Even on its own pinched wems, Forbes does
not have & be read 10 uphold debate exclusion in these cases. In DeBauche, [ar cxample, the distrct
coun entered sumtrafy judgment for dit defendants without even letting & jury decide wheter the

exchuzion of the Rely party’s gub ! candutsiz from n gov o d debate was
deliberately ivated by politscsl oppusition 1o ber views )
238. See H.R. 178, 106th Cong. (1999} (establishing & preswdennal debate ):5.8.942,

106tk Cong. (1999} (guarantecing “clean money candudates” st feadd rwodeh Bipanisan Campaign
Reform Act, §.8. 26, 106th Cong. {1959); Campaign Finance Reporung Requirements, H. B. 32, L06th
Cong. (19951
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The watchwords for debale protocols must be viewpoint neutsality,
maximum democraiic inclusion, and universal democratic tespect. The
First Amendment commands viewpoint neutrality but is not itself viewpoint
neutral; rather, it favors the broadest possible participation of diverse
political viewpoints. 1t is affirmatively prodemocratic.

Fair debate protocols begin with the premise that no patticular govern-
meRl or corporate actor must sponsor a debate, so if it does not have
sufficient resources o sponsor a fair and open debate, it should simply not
sponsor one at all.

Debate sponsors should start by determining how many candidates
they believe can reasonably participate in a debate without utterly
destroying the value of the forum, As mentioned, there have been
excellent debates in lowa and New Hampshire involving six or more
candidates. The eight debates that took place in the 1998 Minnesota
gubernatorial contest all featured three candidates, each one including the
long-shot Reform party candidate Jessc Ventura, and no one complained
at all about cacophony or confusion. As a standard number, perhaps five
candidates should be the benchmark figure beyond which debate SPONSOTs
can assume there might be problems with fair administration or audience
attention. But for five balloted candidates or under, we assume that there
is no problem that needs 1o be resolved.

I we begin with that assumption, the vast majority of probiems in
congressional and state races simply vanishes, because few races have
anywhere near five balloted candidates. Most congressional races, for
example, have three or fewer candidates. Debate sponsors in these cases
should simply invite ! candidates who have obtained a place an the ballot,

' What about congressional or, say, gubernatorial contests that have
merc—say eighi—balioted candidates in them? At this point the obligation
of the debate sponsor is to accommodate all of the candidates in two
difierent debate sittings. Thus, in the unlikely House vace that has a
Democratic candidate, a Republican candidate, 2 Green party candidate, a
Reform party candidate, a Libertarian pany candidate, a candidate of the
Peace & Freedom panty, and two independent candidates, it would be the
responsibility of a government or corporate debate Sponsor o spensor two
different debates, randomly dividing the eight candidates into two groups
of four.

As we are well trained in the assumptions of the iwo-pany system,
immediately one wonders whether, in such a random division of the candi-
dates, the Democrat and Republican will get to debate one another. The
answer is that they will have a 50-50 chance to face one another just like
any other 1wo candidates, But the Democrat and Republican can always
decide to debate onc another privately if they do not get the chance in this
context. They simply have no unique right to debate one another at public
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or corporate expenss by faxing citizens of other perspectives for their own
joint sclf-promotion or collecting a camouflaged bipartisan campaign
contribution from corporations. Of course, any candidate who chooses not
to participate is perfectly free not 10. A debate spensor that does not
believe it can accommodate eight candidates in one sitting but refuses to
spead the extra money for a second debate shoutd drop the whole matier
and leave the debates to others with mote patience for democracy.

At the presidential fevel, things are a bit more complicated because
ballot access in a single state canrot determine a candidate’s eligibility to
debate. The question is whether the candidate, who must be constitu-
tionally qualified to serve as president, has oblained ballot access in a
sufficient number of states such that he or she has a maihematical chance
to assemble 2 majority in the etectoral coliege. If not, it simply makes no
sense to place him or her in the debate. 1f this rule had been followed in
1996, there would have been six candidates debating.?”

There should be two exceptions to this fule. The first is that, even if
only two presidential candidates meet this test, the candidate on the ballot
with the next highest number of electoral college votes represented by
states in which he has obtained ballot status should be inciuded in the
debate even if he or she could not win an outright majority in the electoral
college. This is because under the Twelfih Amendment o the Constitution,
in any contingent election thrown to the House of Represeniatives as a
result of one candidate not receiving a majority in the electoral college, the
House must choose a president from the candidates with the top three
electoral college vote taials.’®  Thus, the nation should always have the
chance 10 see a likely third-piace finisher debate his rivals since he or she
is most likely w be a candidate in any contingent House presidential
clection.

A second exceplion to this general posture is what we might call a
“lampoot exception.” Even if a congressional or state legislative candidate
is balloted, or even if a presidential candidate is balloted in sufficient states
50 as to be able theoretically 1o collect an electorai coliege majority, the
debate sponsor should have (ke auihority to exclude such a candidate if he
of she is not “serious™ about the election. Seriousness hers has nothing to
do with prospects for viclory—the standard definition offered by public and
private debate sponsors—but rather whether the candidate is not 1aking :_n
process seriously and is instcad “lampooning™ the democratic election
process itself. Now, in democracy, citizens have a right to lampoon and

219, Joc Shauhs, Perol, 20 Others Saubbed in Debaies From Libertarian to Socialist, Smalf
Parties Wori't Be Represeated, DETROIT NEWS, Oct &, 1996, a2 AlJ (indicating that Bl Chialon, Bob
Dole, Ross Perot, Harry Browns, foha fagelin, and Howant Phillips afl had a mathematcad chance
of winning the election).

240. U §. Cownst. amend. XI
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muock even elections, but this right of expression should not be confused
with the process by which the public actually chooses its governing
afficials.

Thus, comedian Pat Paulsen, even if balloted, should not be included
in debates no matter how smart and funny he is if his subjective intention
is primarily to mock the electoral process itself. But actor Ronald Reagan,
if balloted, should be included in debates no matter how silly or frivolous
some might consider his campaign so long as his subjective inteasion is not
to mock the process but raiher to participate in it seriousiy.®™ Even
here. however, any close calls should be resclved in favor of inclusion
given that many peliticians have a good sense of humor that they rightfully
train on the process itseif. This does ot mean that they are not running
seriously and t2king the election seriously. Many people dismissed now-
Governor Jesse Ventura as a flake or a cut-up when he first declared for
office in Minnesota, but ke took the election and his campaign seriously.
Similagly, in the same state, when he first ran for U.S. Senate, Paul
Wellstone tan a series of hyped-up comical ads making fun of how expen-
sive television tlime is and how litle money his campaign had. Although
he was lampooning the costs of campaigning and oiher absurd dimensions
of the political system, he was making serious poinis and taking both his
candidacy and the political process very seriously.?

It follows from everything else here that there should be scrupulously
Rir and equal alloimems of time in the debate format itself. When
corporations of governments sponsor debaies, there is always the danger

241, This discussion invites the funther possibility of an insanity cxcepiion as well. During the
oral argumend i Forbes in the Supreme Coun, Chief Justice Rehnquist kypothesized & balluicd
candudale that he cabied “Willy Wacko.® Respondent's Orel Argument pt 33, Arkansas Educ.
Television Comm’n v. Forbes, No. 96-779, 1997 WL 664266 (Oct. B, 1997). The point of this Article
may ? ap.uﬁa S. peopie, like n—:nq Tustice Rehnquist, who believe thes i will force debate sponsors

W who y border on insanity and dhws disropt the debate—that is, candidates
who take themselves Sso:a_« Y: whose presznce R.E__q mocks or lampoons the process.
Ual by. # is probabl ible to develop any | and objecti dards for exciuding

candidaies based on 9«: HnaE hegith, and n..!E we really get all of the candidates o teke & mental
health cxam? In sny evend, it is not clear thel suach standards would be coastinstionsl given that the
Constnuon specifies qualifications for boih presidential and congressional seqvice but says nothing
about sapity or menta) bealth. See U5, Teom Limits v. Thomton, 514 U.S. 779 {1995); Powell v.
McCarmack. 395 U.S. 4856 {1963). A menzal health test for candidates secking s place in the debates
would be hke the drug test for political candidates in Georgia recently struck down by the Supreme
Coun. See Chandler v. Miller, 520 U.S. 305 (1997). Crariness in politics is very much in the eye
of the dehoider: we should all be free w form such judgmerts about patuicizas without being abie 1o
usz them to enchude qualified candidases from debate.

282 Ser Dane Smith, Wellsione's YV Ad Compoign Running Full Speed Ahead, STAR-ThB.
(Minneapolis-$1. Paud, Minn.), Auy. 31, 1990, a1 5B (reponing that Wellione imisticd Woody Alien
in b3 television comemcrcials); Dene Sauth, Wellsione Does “Roger and Me* Number ot Boschwitz's
Expenre, STAR-TRIB. (Minnezpolis-St. Paul, Minn ), Oct. 10, 1990, st 1B (commenting on Wellstone's
\hique two-minute kelevision commercial that detailed his manic cfforts 1 fisd his clusive geoenl
elecon opponent).
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that they will somehow slant things in such a way as 1o tura the m.“.q:a into
an implied endorsement of this or that candidate or party. Nothing in the
format—moderator, questioners, time alloiied, and so on—should
communicate any kind of institutional endorsement or faworitism towards
a particular candidate. When that happens, we enter the realm of view-
point discrimination and illegal contributions. Of course, most debates will
end up changing the dynamics of the campzign and ultimately the outcome
of the election, but the key thing is to allow the dialogue among the
candidates itsetf to produce the change without any conscious manipufation
by debate organizers.

These rules for the road are not complicated but they are essential.
Indeed, their simplicity only underscores the bizarre and tangled web of
deception woven by the two party system and its seli-justifying En.a_amw
of candidate viability and electability. Without any sericus analysis, the
Supreme Count has swatlowed this ideology whole. It is now tims for .._8
people (o restore the integrity of our electoral debates and reclaim
democratic respect for all citizens, rich and poor, famous and obscure,
well-connected and marginalized, orthodox in opinion and unspeakably
radical. To the extent that we structure the elecioral process to permit
manipulation and exclusion, to that extent we surrender democracy itself.




November 22, 1971

per of votes it feceived when the election
es place.
tm;or ::xample, you can apply that to Gov.
wmmnhadmwmn.lixem
rior expericnce ps candidate for election
?:fvrwdem of the United States. He only
has experience in primaries. But he could
perhaps take a poll that woulq indicate he
is going to got about 13 percent of the vote,
which might be about 8 million. He could
then derive from thet the fact that he was
entitled to e certain amount of money, aad
I would imagine some could bs advanced to
him by loans from supporters which could
bo pald back and reymbursed to them when
the campsign 1s over. o the administration
blil provides & wmethod by which o third
party just starting could nevertheless go and
make hils case before the pecple.

Senator EsvIN, The fundamental defect I
see in that ia that the established parties
got theirs when they need it which 18 before
the election, when the campalgn is on, and
the other people get theirs after the elec-
tion is over. And as I sald, it Is iike promis-
tng food to 3 dead man provided he is present
at tho resurrection.

Benater Woilams. And one other polnt,
{f the polls he relled on weré as misleading
and 1ar off base as they were In 1948, he may
and up with 499 percent of the vote and §8
Pnuon debt and nothing to pay for it. Under
\,&o President's propossl he would get noth-

<

“womtin.s CrarMAN. Thos2 polls were noi far
off in 1848. Thoy reached the wrong conclu-
alon. But if you look &t a poll that says you
heve 51 percent, the man who took the poll
claimed a l0-percent meargin for error, or

. at least § percent. So he would clalm three

ts for his allowed error. 8o you say you

61 or 52 percent. The outcoms could be
differsnt just by the slippage in his own
margin of error,

Senator Emvid, I say that that illustrates
the undesirability of any kind of election
refarm in the financial fleld other than &
tax daduction to be controlled by the tax-
payer, the individual. Becouse who is going
to run the poll? Certainly the Government
wold net let me ran the poll it 1 were
running for President and would not take
my fgurea. You would have to set up some
moere Governmeéat machinery to take the
poll. One of the great advantages of the
tax deducilon approach is that you do awny
with any necessity for any further Govern-
ment regulstion or any further Government
empioyess except thoss they already bave
in tbs Internal Revenue Service, when the
man would submit & recetpt.

Furthermore, I think it {9 wrong to say the
anly mAn whose cam) 13 going to be
finenoed 13 the Prestdent, I think if s men

the sherifi’'s race, that man sghould be lne
cluded. The Preaident needs 1t less than any-
body, at least the incumbent President, be-
cansy the way Congrtes ap, tes bun-
dreds of milllona of dojlars to be expended
6% W6 discresion of the Qovernroent, the ine
cumbent candidate alresdy has a lot of
Doy avallable to him, for all practicsl pur=

The Cramuuan. If you do not tie it down,
though, Bepator, you have to be eareful that
fomy boys do not get together with another
tax nvoldance scheme and say, “Now, lot us
€0t old Jos Blow to run tor constable overy

e tg:u not care sbout con=

80, the man ran and he did not cpend the
M-Uﬂtlookutthepemnl;wmm—
m bracket. Thete would bs & 825 gain

And that would be ensugh to apllt the

81250 apleos between him and the
|2t wha contributed the dough.
thws Bpvin, [ would say the answer to
13 simple. If the man receives the meney

i Tt :
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for one purpoas and uses it for another, he
s subject to indictment under existing lawn
in every State in the Union. I do not think
a men wants to give away money merely to
get o tax deductton, He gives it away be-
cause he la interssted in the cause to which
he gives it, and also he would be interested
in~—-—

The Cramaan. Hs cannot do it now, but
if you pass that law and do not tie 1t down,
you hed better be careful.

Senator Ervzn. I would hot be in favor of
giving a man an unlimited amount,

Senator Woriams, I might respectfully
point out that the chalrman has just made
an excellent statement in favor of your pro-
posal, and he has just shot the Metcalf
voucher proposal full of holes, becanse it ia
wide open for abuse, as he tays. I thank you
for your support.

The CHAmMAN, If you take s Jook pt the
hill I introduced, there are all kinds of safe-
guards in that one. He would go to the pent=
tentiary,

Senator WnLrans. The administration it
self recognizes that their original proposel 18
not good.

Senator Favin. The only limitation that
I would put on the propoaal is that the man
make a8 contributicn to the party of his
cholce. or to tha candidate of his cholce.
That is all you need. You already heave the
law to control that, and the employecs to
administer it in the Internal Revenus Serv.
ice.

Senator Wrurrams, Alsc, 1t 15 astractive in
that the individual making the ecntribution
must dig into his own pocket and make some
sacrifico, Otherwise, I do not think we are
accomplishing anything.

Senator EBviN. Inatead of taking it out of
the Treasury under any &ppropriation sys-
tem, you ars golog tc toke the taxpayers’
money. In many cases, you are golng to use it
for purposes which the taxpeysr abhore.

Senator Wiiniamg. They would be taking
the taxpayers' money apd using this money
to flnance the two msjor political partics
when he may be in girong opposition to
those two parties, sud he may wish to sup-
port the third party, which is his right. Why
take his monsy and make him finance your
party and my party, when his party 18 lef:
out. I do not think that s fair.

Senator Ervin, The pian I suggest also just
takes a simple way. It lets the voter control,
rather than the officer holder. And you need
no new machinery. You need no more em-
ployeas to suporvide things. And it preservea
the basic principle of freodom.

Senator WiLriams. And if they do not think
you and I ars worthy of an election, they do
not have to finante out campsaign. They can
get rid of us.

Senator Exvin. Any other kind of regula-
ticn 15 going to be someihing that comiMi-
cates cimplicity, when nimplicity does not
need 10 be camplicated.

I thank the commities.

Ths CraRmMaN. Thank you, Senator.

Mr. CORTIS. Mr. Fresident, I yield 2
mitnutes to the SBenator {rom Connectl-
cut.

Mr, WEICKER, Mr, Prestdent, I wish
to comment briefly on the remarks of
the Benator from Lou-
isiana. This i3 not a question of the Sen-
ate having an interest in corruptiocn,
rather I am saying that the Senate's in-
terest must be in integrity and excel-
lenee. That certainly is not the caze with
the Pastore amendment, It relates to
those who are going to share in emolu-
menta. An intsrest In integrity end ex-
ceilence is what we on this side are trying
to bring to pass: Excellence in that avail-
ability funds should not be & limitation
of) running for cffice in this great coun-

try; integrity to the extent that legisla-
tion pessed by the Senate, should not
inure to the benefit of the Members of
the Senate,

To the distinguished Senator from
Leuisiane, I say the whole bill is bad the
way il is constituted. The $1 contribu-
tion, the deduction, the concept of Fed-
eral financing of campaigns, It is all
rotten.

Mr. CURTIS. Mr. President, I yield
the remsainder of my time to the Senator
from Kentucky.

Mr. CCOK. Mr. President, the Sen-
ator from Louisiana talked about mis-
chief on the part of the Members of the
Senate and that, somehow or other, we
will have sears,

We have here a bill that has nothing
to do with how much is spent in pri-
maries, spd $25 milllon waa spent by
the Demcecratic nomineez in the last
election. We have & bill which says we
will give money to minority candidates,
but only so much money, and then they
can ralse money for the part they are
short, up to the lUmitation of the major
candidates. So if they win, they go in
having just as big 8 war chest, having
been gained in the methods the Senator
from Louisiana says should not be done.

The Benator from Rhode Isfand asked
the other day, “Do we want an election
like we had In Salgon?” Consider the
c¢riminal penslties In this measure. Is
the Comptroller General going to accuss
& President-elect of the Unlted States of
hoving done something illegal, and are
vou goirg to try the President-elect and
give hitn up to & years and fiie him $10,~
000? That is the most ridiculous thing
I can think of. As a matter of fact, if you
do not try the President-elect but try
one of the nominess who was unsuccess-
ful, are you goiig to put him in jall? This
is what they did in South Vietnam a few
vears 2go, The losing candidate for Pres-
ident always went to jail,

You have a situation in which you are
golng to say te the American people that
there s logic in this amendment when it
contains things such as that, when you
include a sectlon that you fare golog to
criminally fine a President of the United
States up to £10,000, 8 Presideni-elect,
when you cannot try him between the
time of the election and when he geis
swornm in, Are you going to take him from
the White Houz= and send him to Lewis-
burg? Let us not be ridiculous, How 2are
you going to do that? All I can say to the
Sepnator f{rom Loulsiana i3 that that
proves that when one has to do some-
thing in desperation, such ag this amend-
ment, one can make all X¥inds of mis-
takes, Thess are the things we ought to
be debating and discuseing.

Mr. President, how much time does the

Benator from Nebraska have remaining?

The PRESIDENT pro tempore. The
time has expired.

Mr. COOK. I thank the Benator.

Mr. CURTIS. Mr. President, I sug-
gest the absence of & quorum.

Mr. PASTORE. If the Senator will
withhold that request, Mr, President,
how much time does the opposition have?

The PRESIDENT pro tempore. Ten
minutes.
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Moody and Checota in close race for Senate nomination
DAVID E. UMHOEFER and MIKE NICHOLS

US Rep. Jim Moody and Milwaukee businessman Joe Checota
are locked in a tight race for the Democratic nomination fox
US Senate, according to a statewide poll released Sunday by
7 Political /Media Research, an independent polling firm based
%in Washington, D.C.

In the survey, 42% chose Moody and 40% chose Checota. Ten
-+ percent chose State Sen. Russ Feingold of Middleton, according
fito the survey conducted Wednesday and Thursday and releasged
i t0o The Journal. Eight percent were undecided.

. The firm surveyed 389 likely Democratic primary voters
fistatewide. The margin of error was 5 percentage points.

_ The primary is Sept. 8, with the winner advancing to an
fiexpected contest against Bob Kasten, the incumbent Republican.

Moody’e campaign director, Jim Cunningham, said Saturday
mthat the figures were "very good news. You know, if you look
flat this race, Checota has outspent us 3 1/2 to 1 with ads that
have been callied the most contrived in the history of the state.
«lhe idea is you have to stay close to him and then be ready

E{to pass. "

The poll, Cunningham said, prowves that is happening. Checota,
she said, "waved his checkbook and thought we would go away,
tdand now he is going to be sitting around wondering why he came
in second or last."®

Checota Team Cites Gains

Checota spokesman Bill Christofferson said that when Checota
first got into the race, a campaign poll showed he had only
4% of the vote.

"Clearly the movement and momentum is toward Checota. That
@mis because people are looking for a change," Christofferson
fisaid. "We are in a dead heat and have come from 36 [po;ﬁts]
behind. I would rather be in Joe Checota’s shoes than Jim Moody’s."
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- The November general election is more than two months away,
* but in a hypothetical matchup, Moody at this point holds a 46%
“+o0 43% lead over Kasten, with 11% undecided. That is according
to telephone interviews with 833 registered voters likely to

" lvote in November. The margin of error for the expanded sample

was 3.5 percentage points.

Those numbers represent a turnaround from an April survey,
salso by Political/Media Research, which showed Kasten with a
46% to 34% edge over Moody.

In the new poll, when Kasten was matched up with Checota,
@Kasten came out on top, 46% to 41%, with 13% undecided. The
two-term senator led Feingold 46% to 28% in a head-to-head matchup
with 26% undecided, according to the pcll. In those matchups,

the larger sample was used.

Pcll Reveals Weaknesses

) The new poll showed some vulnerabilities for all four men,
I srand for Kasten in particular.

Of likely November voters, more than one-third, 34%, held
an unfavorable opinion of Kasten, compared with 41% holding

a favorable rating. Pollsters generally say that such a narrow
gap between favorable and unfavorable ratings indicates trouble
for an official.

Kasten's campaign manager, Paul Welday, could not be reached
Sfor comment Saturday.

In general, the numbers "“"confirm what everyone knows, that
P asten can be beaten, said Christofferson. "Kasten clearly can
be beaten by any of these guys, including Feingold.”

Still, Kasten'’'s 41% positive rating topped the other three
andidates.

i In the poll, 37% of the general- election sample had a favorable
bpinion of Moody while 17% had an unfavorable opinion of the
Milwaukee congressman. Of the same group, 18% did not recognize
floody and the rest had a neutral opinion.

Checota’'s statewide television ad blitz, financed largely
ith the millionaire’s personal fortune, appears to have
complished the goal of familiarizing voters around the state
with his name. Only 11% said they did not recognize Checota.

I But 26% had an unfavorable opinion of Checota, compared
fvith 36% who viewed him favorably. The unfavorable rating was
way up from 3% in the April poll, a slide that may reflect negative
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" media attention surrounding Checota’s business history.

w Christofferson responded that Checota’s unfavorable rating
" "jig not as high as 34%, which is what the incumbent senator
has. Most who have an unfavorable opinion about a candidate

8 have a favorable opinion about somecne else."

% Feingold Not Widely Known

Feingold

Feingold's underdog campaign has yet to catch fire, according
to the poll.

More than 4 in 10 of those surveyed statewide did not recognize
his name. His favorable rating was 11% compared with 8% unfavorable;
the rest were neutral. Feingold, with less to spend than his
rivals, has not yet mounted a television campaign.

Bob Decheine, Feingold’e campaign director, said Saturday
that he still "fully expects" to win and questioned the accuracy
of the poll. In low-turnout elections, which this one is bound

"to be, he said, it is extremely difficult to identify Democratic
Lprimary voters.

"We know that our opponents are going to rip each other'’s
heads off," he said, "and frankly they will have some good
ammunition which will be hard to resist." Feingold, he said,
will be a viable alternative.

"This race really has not started yet," he said. "It starts
when all the candidates are on the air. This will play itself
“out in the last 20 days."

In the theoretical matchup with Mcody, Kasten ran strongest
ilin western and central Wisconsin and the Fox River Valley.

Moody topped Kasten 51% to 39% in the four-county Milwaukee
metro area and also led him around Madison, in the southeastern
corner of the state and in northwestern counties.

Political/Media Research conducts polls in 40 states. It

' #nolls for newspapers and other media organizations, not partisan
political candidates.

Hoody
Checota

iord Count: 903
B/16/92 MLWK Al
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i NASHVILLE -
q Nashville physician Bill Prist is leading the Republican Senate primary but
i would lose to incumbent Jim Sasser if the general election were held today,
"I a statewide poll shows.

In the race for Tennessee’s other U.S. Senate seat, Democrat qim Cooperxr
would defeat Republican Fred Thompson by 12 percentage points if the
i election were held today, according to the poll.

Frist would do better against Sasser than any of the other five
% Republicans but would still lose by a 53-29 percent margin with 16 percent
mundecided, the poll showed.

Chattanocoga businessman Bob Corker was 7 points behind Frist in the
=P0ll, which had a margin of error of 3 1/2 percent. Two percent of voters
Mgaid they would vote for independent John Jay Hooker.

The poll was conducted by Mason-Dixon Political-Media Research Inc. of
@Columbia, Md., for five Tennessee newspapers and four television stations.

Mascn-Dixon conducted telephone interviews Sunday through Tuesday with
838 people who vote regularly in statewide elections.

™ Company officials said the 3 1/2 percent margin of error meant there was
& 95 percent probability that the true figure wculd fall within that range.

#® According to the poll, Sasser would defeat Corker 55-26 with 16 percent
undecided and 3 percent going for Hooker in a Sasser vs. Corker matchup.

In next week’s primary, 24 percent of Republicans

aresponding to the survey said they would vote for Frist. Corker would get
(117 percent of the GOP vote, the poll showed.

*'The race for the GOP nomination to face SBasser appears now to be
fibetween Frist and Corker,’’ said an analysis by Mason-Dixon’s Brad Coker.

Among other Republican candidates, Harold Sterling of Memphis was third
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_with 10 percent of the vote; Byron Bush was next with 9 percent, Andrew
t ! Benedict would get 5 percent and Steve Wilson, 1 percent.
Among the Republicans polled, 34 percent said they were undecided.

Oof the interview subjects, 414 (45 percent) were men and 424 (51
dipercent) were women. Seven hundred were white, 136 were black and twoc were
listed as other races.

] Among the state’s regions, 302 interviews were in East Tennessee, 272
Ewere from Middle Tennessee, and 264 were in West Tennessee.

*’Although the regicnal margin for error is high, it is worth noting
that Corker runs ahead in the traditionally Republican East Tennessee
region while Frist 1is stronger with GOP numbers in Middle and West
Tennessee. Given the high number of ‘undecided’ voters, this race may be a
turnout battle,’’ Coker’s analysis said.

; Sasser generated a 61 percent favorable rating and a 15 percent
unfavorable rating in November 1988. Sasser’s favorable rating dropped to
48 percent in May and hit 45 percent last week, according to the poll.

f%C‘op},rright 1994 The Commercial Appeal, Memphis, TN
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’ﬁNASHVILLE -
Nashville physician Bill Frist is leading the Republican Senate primary but
4 would lose to incumbent Jim Sasser if the general election were held today,
*ia statewide poll shows.

In the race for Tennessee’s other U.S. Senate seat, Democrat Jim Cooper
would defeat Republican Fred Thompson by 12 percentage points if the
¥ election were held today, according to the poll.

» Frist would do better against Sasser than any of the other five
”Republlcans but would still lose by a 53-29 percent margin with 16 percent
4 undecided, the poll showed.

Chattanooga businessman Bob Corker was 7 points behind Frist in the
poll, which had a margin of error of 3 1/2 percent. Two percent of voters
said they would vote for independent John Jay Hooker.

The poll was conducted by Mason-Dixon Political-Media Research Inc. of
ggColumbia, Md., for five Tennessee newspapers and four television stations.

Mason-Dixon conducted telephone interviews Sunday through Tuesday with
= 838 people who vote regularly in statewide elections.

Company officials said the 3 1/2 percent margin of error meant there was
_a 95 percent probability that the true figure would fall within that range.

B According to the poll, Sasser would defeat Corker 55-26 with 16 percent
undecided and 3 percent going for Hooker in a Sasser vs. Corker matchup.

In next week’s primary, 24 percent of Republicans

responding to the survey said they would vote for Frist. Corker would get
117 percent of the GOP vote, the poll showed.

‘'The race for the GOP nomination to face Sasser appears now to be
Mbetween Frist and Corker,’’ said an analysis by Mason-Dixcn’s Brad Coker.

Among other Republican candidates, Harold Sterling of Memphis was third
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~with 10 percent of the vote; Byron Bush was next with 9 percent, Andrew
fiBenedict would get 5 percent and Steve Wilson, 1 percent.
Among the Republicans polled, 34 percent said they were undecided.

Of the interview subjects, 414 (49 percent) were men and 424 (51
ipercent) were women. Seven hundred were white, 136 were black and two were
listed as other races. )

Among the state’s regions, 302 interviews were in East Tennessee, 272
siwere from Middle Tennessee, and 264 were in West Tennessee.

'‘Although the regional margin for error is high, it is worth noting

that Corker runs ahead in the traditionally Republican East Tennessee
region while Frist is stronger with GOP numbers in Middle and West
garennessee. Given the high number of ‘undecided’ voters, this race may be a
urnout battle,’’ Coker’s analysis said.

Sasser generated a 61 percent favorable rating and a 15 percent

unfavorable rating in November 1988. Sagser’s favorable rating dropped to
48 percent in May and hit 45 percent last week, according to the poll.
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Americans may be excused if they think political coverage this campaign
season hag been a wee bit delusional. From a premature obituary for the
religious right to blowout primary elections that were predicted to be "too
cleose to call" to backward turnout scenarios, reporters repeatedly have gotten
it precisely and profoundly wrong.

These aren't minor gaffes, nor are they merely the woolly-headed
pronouncements of the Sunday morning squawkers. They are the work of otherwige
smart, serious journalists--me, for example--and have appeared in stories
prominently displayed on the front pages of the country's hest newspapers, and
at the top of the network evening news.

Reporters geem to realize they have much to be modest about. "In a symbol of
this topsy-turvy election, McCain's Michigan victory came as the ink was barely
dry on many 'Bush comeback' stories," reporters for the Boston Globe wrote last
week.

“That loud noise you hear is the crashing of all the models that pundits and
politicians had constructed for how this year's Republican presidential race
would go, " ranking pundit Morton M. Kondracke wrote in Roll Call.

The loudest noise you hear may be the credibility of the media, already at a
record low, crashing through the floor. It is death by a thousand flubs, which
collectively feed the public's perception that politice is little mere than
public sport, a crapshoot organized by crafty schemers and reported by annoying
fools. Journalists are routinely spanked for emphasizing the horse race at the
expense of the issues. Lately, we're having a hard time getting the horse race
right.

Some missteps are to be expected, even forgiven. This is, after all, one
strange election year. But journalistic fade and fashions are also conspiring to
make the "first rough draft of history" a bit rougher than usual.

The media‘'s current infatuvation with Big Picture stories, written in the
narrative voice and awash in predictions, encourages journalists and opinion

LEXIS-NEXIS LEXIS-NEXIS




Page 4

/ The Washington Post, February 27, 2000

writers to simplify complex and fast-moving events, or to draw broad conclusions
from scattered, conflicting or otherwise confusing facts. Will Michigan
Democrats and independents stand by John McCain in Nowvember? The correct answer
is, of course, who knows? But just try saying that on national network news.

So we tell the story of Everyvoter, or, better yet, we convene a focus group
of Everyvoters. Then we project their sometimes idiosyncratic views beyond their
worth in stories that may or may not reveal anything useful about what's

happening.

Lawrence Jacoba, a professor of political science at the University of
Minnesota, calls this trend "sitcom" journalism. "Political campaigns are
reduced to a succession of story lines," Jaccbhs gaid. Strategy and tactics are
easier to shape into a narrative than a discussion of issues. Reporters sit
back, "much like television critics,® and ponder and pontificate about what they

see unfolding before them.

Or what they choose to see. In 1996, the Washington-based Center for Media
and Public Affairs monitored the presidential campaign and television coverage.
It found that 85 percent of the coverage focused on negative attacks--aeven
though the candidates spent 85 percent of their time "making a positive case for
themselves, " said Thomas Patterson, a professor at Harvard's Kennedy School of

Government.

Jacobs suggests one disturbing consequence of all this negative storytelling:
a public that is more turned off by politics and joins reporters on the
sidelines, watching but not participating in the process.

Of course a good narrative needs tension and action. And that's why reporters
love to tell stories like these:

“New Hampshire typically is keeping the country guessing with a
too-close-to-call Republican race.®

--Bob Edwards, National Public Radio, on the eve of this year's New Hampshire
primary

"On the eve of a South Carolina primary that's too close to call, both
candidates were beginning to focus on the mechanics of getting voters to the
polls."®

--the Associated Press, the day before the South Carclina primary

"The race is too close to call.*®

--Alison Stewart on ABC's "World News This Morning” just before the Michigan
Republican primary

LEXIS-NEXIS

LEXIS-NEXIS




Page 5

The Washington Post, February 27, 2000

Let the record show that McCain comfortably beat George W. Bush by eight
percentage points in Michigan. Bush beat McCain by 11 points in South Carolina,
and McCain won by 18 points in New Hampshire. Voters might be forgiven if they
wonder: How close do you have to get to see a wipeout coming?

To be fair, these reporters were only repeating the results of the tracking
polls, those daily samplings of vox pop that have proliferated this election
season. To be candid, tracking polls in primary elections are notoriously
unreliable because it's difficult to determine who will actually show up at the
polls in these low-turnout elections. To be blunt, reporters either don't know
or choose not to discliose the limitations and tattered history of this type of
polling, even as they dutifully report the latest results.

My favorite polling misadventure to date occurred in South Carcolina, in the
days immediately after McCain's huge win in New Hampshire. In the thrall of Big
Mo, reporters were looking everywhere for signs of movement--the bigger, the
better.

A few headline-hungry peollsters were there to fill the vacuum. Two overnight
polls c¢laimed that McCain had not merely closed the gap, but likely was leading.
Both used dubious methodologies: One interviewed 500 "likely" voters--a sample
too small and too quickly collected to be useful. The other was an auto-dial
poll with a recorded message that asked people to press the buttons on their
phones to respond to questions--a survey technigue so discredited that the
Hotline, the widely read daily political briefing sheet, apologized for printing
its results.

No matter. Stories recounting those survey results were splashed on the front
pages of papers all over the country and even abroad, including The Washington
Post.

In fact, McCain did gain ground quickly on Bush in South Carolina after his
New Hampshire victory. But he almosat certainly never led and probably was never
even tied. A Washington Post-ABC News poll conducted Thursday through Sunday in
South Carolina after the New Hampshire primary--the likely high point of
McCain's support--showed Bush with a five-point lead among a sample of
rigorously screened likely voters.

Other carefully conducted, large-sample surveys done at about the same time
produced similar results. In fact, every poll after Feb. 6--15 in all--had Bush
leading McCain.

My own stumble occurred about a month ago in New Hampshire, where I moderated
focus groups of Democrats and Republicans who complained bitterly about their
choices in the upcoming primary. About the same time, a new national survey
found that the proportion of Americans who supported a candidate--any candidate,
in either party--had dipped in recent weeks. Stirring these together, I wrote
the story of an electorate dismayed by its choices.

One problem: Subsequent polls revealed that Americans were guite happy, thank
you, with their choices this election year.

The polls were partially responsible for another story line that went south
in South Carolina. Many stories suggested that a big turnout in the open GOP
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primary would benefit McCain, because it would mean that Democrats and
independents had come out to vote for him. Some even drew a numerical line in
the sand: If more than 400,000 voters went t¢ the polls, Bush was toast. Well,
reporters or their sources forgot that turnout could increase among Republicans
as well as among Democrats and independents, which is exactly what happened.
More than half a million South Carolinians ended up voting, and Bush won going

away.

Not all the early-season reporting stinkers can be laid at the feet of
pollsters. Consider recent news accounts of the death of the religious right.
Over a front-page story four days before the South Carolina primary, a Post
headline declared that the "Christian Right's Pervor Has Fizzled; S.C. Reflects
a Movement 'Gone Cold.' " The story went on to note that, *as a group,
[Christian conservatives] are no longer locked into a political wachine, ready
to spring into action. For Robert J. Dole, they provided an army of volunteers
and secured a crucial electoral victory." Not so this year, the story predicted:
Turnout of Christian congservatives had been drifting downward in South Carolina.

On primary day, a record number of self-identified wmembers of the religious
right went to the polls in South Carolina, voted for Bush over McCain by nearly
a 3 to 1 ratio, and secured a c¢rucial electoral victory for the Texas governor.
Three days later in Michigan, the Christian conservatives again turned out in
reccrd numbers, and again gave Bush two-thirds of their votes, though this time
in a losing cause.

Another popular story writtén out of Michigan in the days before that state's
primary suggested that a vast left-wing conspiracy was being organized to hobble
Bush and embarrass Republican Gov. John Engler. According to this theory,
Democrats would flood the polls to make mischief by wvoting for McCain. Reporters
gave state Rep. LaMar Lemmons, a Detroit Democrat, his 15 minutes of national
fame when he encouraged blacks to vote for McCain and set up an organizaticn
called "DOGG-Engler," which he said stood for "Democrats Out to Get even with
Governor Engler."

Certainly some Democrats voted for McCain merely to thumb their noses at
Engler or complicate Bush's life. But the Michigan exit polls, as well as a
flocd of interviews conducted by reporters on primary day, suggest they wexe the
exception, not the rule. Independents and Democrats voted for McCain, they said,
because they liked him, they really liked him.

"Was there a large amount of tampering, of tactical voting? No," says Bill
Ballenger, editor of the Inaide Michigan Politics newsletter. "My God, most of
the Democratic leaders here are scared of McCain.”

As for DOGG, the Michigan exit poll suggests its impact was negligible, at
best. Only 5 percent of all GOP voters were African American, and more than 20
percent voted for Bush or Alan Keyes. {Black Republicans are rare but hardly
nonexistent in Michigan: Four years ago, 10 percent of all black voters cast
ballots for Republican Bob Dole, or roughly as many black voters as turned cut
in last Tuesday's primary.)

So what's a voter to do?
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First, remember these are volatile times, when political attitudes and
candidate preferences are in flux, says Harvard's Patterson. Stories that repoxt
what happened today are inevitably more accurate than stories predicting what's
going to happen tomorzew or in the next primary. Reporters are trained
cbservers. But sometimes they’'re looking at the wrong thing.

Polls are useful tools; they aren't magic wands. And some pclls are better
than others. Exit polls are the gold standard--they're more accurate than any
other type of political polling. Tracking polls that measure candidate
preference over time will be helpful later in the campaign, when attitudes are
more fixed and settled. As a general rule, large-sample surveys done over
several days are better in capturing popular attitudes than small sample surveys
completed in a single day. But don't expect those big, multi-day polls to
capture the most recent changes in candidate preference. And don't expect
today’'s surveys to give much of a clue as to what will happen in November.

Remember, too, that nobody speaks for everybody, every state isn't like the
nation, and no two states are exactly alike. Thus, what was true nationally or
in South Carclina or Michigan may not be true in Washington state, New York,
Missouri or California.

Be careful when reading stories based on focus groups. They're a popular
research tcol mainly becausge they're cheap, not because they accurately reflect
the views of a larger public (that’s what the best polls do). A focus group
buttressed by survey results is a powerful and engaging way to characterize
opinicn. A focus group by itself is just 10 people yakking. Ditto for those
stories in which reporters fan out across a state or nation to interview bunches
of pecple whose comments are then stitched together into a single piece.

Finally, a word of advice for my coclleagues: If you must write those Big
Picture stories awash in narrative and dramatic sweep, then remember to use only

the tastiest words.

Chances are yocu'll be eating them.

Richard Morin is The Post's director of polling and author of the biweekly
Unconventional Wisdom column, which returns to Outlook next Sunday.

GRAPHIC: Illustration, david gordon for The Washington Post
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INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES
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Clinton/Gore '96 General Committee, Inc., and Joan C.
Pollin, as Treasurer

Commission on Presidential Debates

DNC Services Corporation/Democratic National
Comminee and Carol Pensky, as Treasurer

Dole/Kemp '96, Inc., and Robest E. Lighthizer, as
Treasurer

Republican National Commitiee and Alec Poitevint, as
Treasurer .

2 US.C. §431(4), (8) and (9)

2 US.C. § 433

2USC. §434

2 US.C. § 441a(b)

2 U.S.C. § 441b(a) and (b)(2)

It CFR. § 100.5

11 C.FR. § 100.7a)1), (a)1){ifi)(A), (b)(2) and (b)21)
11 C.F.R. § 100.8(a)(1), (2)}(1)Gv)(A), (b)(2) and (b)(23)
11 C.F.R. §102.1(d)

11 C.F.R. § 104.1{2)

11 C.FR. § 110.8(g)

11 CFR §110.13

11 C.F.R. § 114.1(a)(1) and (a}(2)(x)

11 CFR. §114.2(b)

11 CF.R.§ 114.4(0

11 C.FR. §114.10

11 C.FR. § 114.12(a)

Disclosure Repons

None

These matters arose from two complaints filed with the Federal Election Commission

(the “Commission™). The first compiaint, MUR 4451, was submitted by the Natural Law Pasty

and Drs. John Hagelin and Mike Tompkins. the Nawsal Law Party’s candidates in the 1996

election for President and Vice President of the United States, respectively {coliectively “NLP"'}.-




The second complaint, R 4473, was submitted by PEROT *96. INC. (“Perot™), which is the
authorized general election campaign committee of Mr. Ross Perot. who was the Reform Party s
candidate for President in the 1996 election.’

Both the NLP and Perot complaints challenge the criteria used by the Commission on
Presidential Debates (“CPD"™) to select the candidates for President and Vice President to be
invited to participate in debates sponsored by CPD, alleging that CPD’s criteria do not comply
with the standards for such criteria in 11 C.F.R. § 110.13(c). On this basis. the Perot complaint
alleges that the debates constitute a corporate contribution to the participants’ campaigns in
violation of 2 U.S.C. § 441band 1} C.F.R. § 114.2(b).? The Perot compizaint further alleges that
CPD is a political committee that has failed to register pursuant to 2 U.S.C. § 433(a)and 11
C.FR. §102.1(d). The NL? also challenges eiection-related television programming propesed
by three television networks, alleging that the proposed programs would not qualify as news
coverage or debate sponsorship and would therefore constitute prohibited corporate
contributions. |

In addition to CPD, the NLP names as respondents three television networks: ABC, Inc.

(“ABC™), Fox Broadcasting Company (“Fox™) and the Public Broadcasting Service ("PBS™),

' The complsinants were also among the parties (6 3 bawsux relaied (o these debates, in which plaintiffs
sought injunctive apd declersaory rebief. The U.S Dastnet Count for the District of Columbia denied the requested
injunctive relicf and, dafrring 10 the Commusion's admimistrative enforcement procedure, granted summary
judpment to the Commission. See Hagelim v FEC. 1996 WL 266762 (D.D.C. Oct. |, 1996), aff 'd sub nom. Perof v.
FEC, 97 F.3d 553 (D.C. Cis. 1996} covs. semarad 117 S.Ch. 1692 (1997). !n the candidates’ appesl, the coun of
appeals held that the proper procedure was to dismuss the acicons on jurisdicticnal grounds without prejudice to the
filing of a new suit that challenges the Commission’s authorsty 1o promuigate 11 C.F.R. § 110.13. See Perot, a1 557
angd 561. In doing s0, the coun of appesis expressly noted that it did not address “the merits of appeliants other
«::lnims . . . that they were wrongfully excluded from the debates.” See id., at 555.

Unlike the Perot complaing, the NLP complamnt does not allege that the failures of CPD's debate panticipant
selection critena render the debates corporaie w-kind contributions (o the panticipants’ campaigns. This analysis
infers that NLP, like Perot. alleges that CPD's noncomgpliance renders the debates prohibited contributions to the
campaigns. The respondants made similas sssumptions.
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alleging that the television programming each of the networks proposed would constitute
corporate contributions 1o participating candidares.

The Office of General Counsel notified additional entities fairly implicated in the
allegations in the complaints. To the NLP complaint, this Office also sought a response from
Clinton/Gore ‘96 General Commitiee, Inc., and Joan C. Pollint, as its treasurer (colleciively
“Clinton/Gore"), and Dole/Kemp *96 and Robert E. Lighthizer, as its treasurer (collectively
“Dole/Kemp™). To the Perot complaint, this Office also sought a response from the general
clection committees and their treasurers named above and from the I.IS]\KZ Services
Corporation/Democratic National Committee and Carol Pensky, as its treasurer (collectively the
“DNC™), and from the Republican National Committee and Alec Poitevint, as its treasurer
(coliectively the “RNC™).}

All of the responses to the complaints that were sought have been received.

Anachments 1-10,

! Several of the additions! respondents noted objestions to this Office’s provision of an opportunity to
respond when they were not named as respondents by the complanants. See Antachment 5, at | Anachment 7. at |;
and Anachment 8, & 1-2. The complawmnants” allegations implicate the additiongl respendents in the allegedly illegal
conduct. This Office provided the respondents with an opporntunity to respond in order i permit the respondents 1o

be hreard at the earliest feasibie point and to prov ide the Commussion with full information regarding the atlegations.
Sew 1 CFR. § 111.5(a)

Ciinton/Gore responded to the complaint in MUR 3473 on October 1], 1996. Clinton/Gore responded to
the complaint in MUR 445) on March 4. 1997 In 1ts response in MUR 4451, Clintoa/Gore siates that it is relying
upon the response it submitted in conneciion with MUR 4473. Dole/Kemp responded to the complaint in MUR
4473 on November 27, 1996. Dole/Kemp responded 1o the complaint in MUR 4451 on February 18, 1997. With
the exception of nating that the complaints were filed by different complainants end have different MUR numbers,
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A. Legal Standard

Under the Federal Election Campaign Act of 1971, as amended (“FECA™). corporations
are prohibited from making contributions’ or exgenditures’ in connection with federal elections.
2 US.C. § 441b(a); see also 11 C.F.R. § 114.2(b).* The Commission has promulgated a
regulation that defines the term “contribution™ to include: “A pift, subscription, loan . . .,
advance or deposit of money or anything of value made . . . for the purpose of influencing any
election for Federal office.™ 1) C.F.R. § 100.7(a)(1). See also 11 C.F.R. § 114.1{a). “Anything
of value™ is defined to include all in-kind contnibutions. 11 C.F.R. § 100.7(a)(1)(iii}A). The
reguiatory definition of contribution also provides: “[u]nless specifically exempted under 1}
C.F.R. § 100.7(b), the provision of any goods or services without charge . . . is a contribution.”
Id

Section 100.7(b) of the Commission’s regulations specifically exempts expenditures
made for the purpose of staging debates from the definition of contribution. 1} C.F.R.

§ 100.7(b)21). This exemption requires that such debates meet the requirements of 11 C.F.R.

§ 110.13,’ which establishes parameters within which staging organizations must conduct such

¢ FECA defincs contribution w0 include “any gift, subscription. loan, advance, or deposit of money or
anything of value tade by eny permon for the purpote of influencing any election for Federal office.” 2US.C.
5 SIHEXANT): soe 2lro 2 US.C. § 44ib{bN2)

FECA defines expendinure w include “2ny purchase, payment. distribution, Joan, advance, deposit, or glﬁ
of money or mnythizg of velns, made by any persen for the purpose of influencing any election for Federal office.”
2 U.S.C. § 42 1(9XANIK sez alsp 2 US.C. § &2 IDIDX2).

The presidential condidstes of the major pames who accepi public funds cannst accept contributions from
any L0urTe, eXCept (a WWMMM raised herein, 26 U.S.C. § 3003(b}2); see olso 11 C.F.R.

9012.2(x).
9 MnmmmmqummnmhdcwammﬂmnqummnoﬂlCFR.§1144 which permits
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debates. The parameters address: (1) the types of organizations that may stage such debates, (2)
the structure of debates, and (3) the criteria that debate staging organizations may use to select

debate participants. With respect to participant selection criteria, 11 C.F.R. § 110.13(c) provides,

in relevant part:

Criteria for candidate selection. For all debates, staging organization(s)
must use pre-established objective criteria to determine which candidates may
participate in a debate. For general election debates, staging organization(s) shall
not use nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

11 C.F.R. § 110.13(c). When promulgating this regulation, the Commission explained its

purpose and operation as follows:

Given that the rules permit corporate funding of candidate debates, it is
appropriate that staging organizations use pre-established objective criteria to
avoid the real or apparent potential for a quid pro quo, and to ensure the integrity
and fairness of the process. The choice of which objective criteria to use is
largely left to the discretion of the siaging organization. ....

Staging organizations must be able to show that their objective
criteria were used to pick the participants, and that the criteria were not designed
to result in the selection of certain pre-chosen participants. The objective criteria
may be set to control the number of candidates participating in a debate if the
staging organization believes there are 00 many candidates to conduct a
meaningful debate.

Under the new rule, nomination by a panticular political party, such as a
major party, may not be the sole criterion used to bar a candidate from
participating in a general election debate. But . . . nomination by a major party
may be one of the criteria.

60 Fed. Reg. 64.262 (Dec. 14, 1995).

Thus, |FW appmpmu: corporation staged a debate among candidates for federal office
and that debate was s!.aged in accordance with all of t.he requiremenis of {1 C.F.R. § 110.13, then
the costs incurred by the sponsoring corporation weuld be exempt from the definition of

contribution pursuant to the operation of 11 C.F.R. § 100.7(b}21). See also 11 C.F.R.



§§ 114.1(a)(2)(x) and 114.4(f)(1). Similarly, other corporations could legally provide funds to
the sponsoring corporation to defray expenses incurred in staging the debate pursuant to the
operation of 11 C.F.R. §§ 114.1(a)(2)(x) and 114.4(f)(3). Conversely. if a corporation staged a
debate that was not in accordance with 11 C.F.R. § 110.13, then staging the debate would not be
an activity “specifically permitied” by 11 C.F.R. § 100.7(b), but would constitute a contributicn
to any participating candidate under the Commission's regulations. See 11 C.F.R.
§ 100.7(a)(1)(iii)(A) (noting “unless specifically exempied” anything of value provided to the
candidate constitutes a contribution). The participating candidates would be required 1o report
receipt of the in-kind contribution as both a contribution and an expenditure pursuant to 11
C.F.R. § 104.13(aX1) and (2). See 2 U.S.C. § 434(b}(2)(C) and (4).

B. CPD’s Debate Participant Selection Criteria

CPD was incorporated in the District of Columbia on February 19, 1987, as a private,
not-for-profit corporation to “organize. manage. produce, publicize and support debates for the
candidates for President of the United States.™ Sve Attachment 4, at 45. Prior to the 1996
campaign. CPD sponsored six debates, five between candidates for President, and one between
candidates for Vice President. In the 1996 campaign, CPD sponsored two Presidential debates
and one Vice Presidential debate. Oniy the candidates of the Democratic and Republican parties
were invited to pammpa!z in the debates. CPD) produced written candidate selection criteria for
the 1996 gmerﬁ elecuon debate participation. The introduction to these criteria explains as
foliows:

In light of the large number of declared candidates in any given presidential

clection, [CPD] has determined that its voter education goal is best achieved by

limiting debate participation 10 the next President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the Presidency
for more than a century. Such historical prominence and sustained voter interest




warrants the extension of an invitaticn to the respective nominees of the two
major parties to participate in [CPD’s] 1996 debates.

In order to further the educational purposes of its debates, [CPD] has
developed nonpartisan criteria upon which it will base its decisions regarding
selection of nonmajor party candidates to participate in its 1996 debates. The
purpose of the critena is 1o identify nonmajor party candidates, if any, who have a
realistic (i.e., more than theoretical) chance of being elected the next President of
the United States and who properly are considered to be among the principal

rivals for the Presidency.
The criteria contemplate no quantitative threshold that triggers automatic

inclusion in a [CPD}-sponscred debate. Rather, [CPD} will employ a multifaceted
analysis of potential elecioral success, including a review of (1) evidence of
national organization, (2) signs of national newsworthiness and competitiveness,
and (3) indicators of national enthusiasm or concern, to determine whether a
candidate has a sufficient chance of election to warrant inclusion in one or more

of its debates.

Attachment 4, at 57-58. Thus. CPD identified its objective of determining which candidates
have a realistic chance of being clected the next President, and it specified three primary criteris

for determining which “nonmajor™ party candidates 1o invite to participate in its debates. CPD

further enumerated specific factors under cach of the three primary criteria that it would consider

in reaching its conclusion.

For "evidence of national organization.” CPD introduces the factors by explaining that
the criterion “encompasses objective considerations pertaining to the eligibility requirements . . .
[and] also encompasses more subjective indicators of a national campaign with a more than

theoretical prospect of electoral success.™ A/ The factors to be considered include:
e Y- SR
e Satisfaction of the eligibility requirements of Anticle 11, Section 1
. 0@“‘ United States.
- =" Pisbement on the ballot in enough states to have a mathematical
chance of oBtiningy an electoral college majority.
c. Organization in a majotity of congressional districts in those states.

of tha'§




d. Eligibility for maiching funds from the Federa! Election
Commission or other demonstration of the ability to fund a national campaign.
and endorsement by federal and state officeholders.

a

CPD’s selection criteria note that the second criterion, “signs of national newsworthiness
and competitiveness” focuses “both on the news coverage afforded the candidacy over time and
the opinions of electoral experts, media and non-media, regarding the newsworthiness and
competitiveness of the candidacy at the time {CPD] makes its invitation decisions.” /d. Five

factors are listed as examples of “signs of national newsworthiness and competitiveness™:

a The professional opinions of the Washington bureau chiefs of
major newspapers, news magazines, and broadcast networks.
b. The opinions of a comparable group of professional campaign

managers and polisters not then employed by the candidates under consideration.

c. The opinions of represeniative political scientisis specializing in
electoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on network
telecasts in comparison with the major party candidates.

e Published views of prominent political commentators.

Id
Finally, CPD's selection criteria state that the factors 1o be considered as “indicators of
national public enthusiasm™ are intended to assess public suppon for a candidate, which bears
directly on the candidate’s prospects for electoral success. The listed factors include:
T The findings of significam public opinion polls conducted by
naum'nl. mg and news organizations.
Reéposted attendance meeungs and rallies across the country

(lmtmawell as numbers) :n comparison with the two major party candidates.

1d.
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C. Complainants® Allegations

Both complainants allege that CPD's criteria violate 11 C.F.R. § 110.13(c) in two ways:
first, both allege that CPD’s selection criteria are not objective as required by [1 C.F.R.
§ 110.13(c); and second, both allege that CPD’s selection criteria provide an invitation to the
Democratic and Republican nominees solely on the basis of their parties’ nominations in
violation of 11 C.F.R. § 110.13(c). On this basis, the Perot complaint alleges that the debates
constitute a corporate contribution to the participants’ campaigns in violation of 2 U.S.C. § 441b
and 11 C.F.R. § 114.2(b).*

The Perot complaint alleges that CPD’s criteria are not objective as required by 11 C.F.R.
§ 110.13(c). The Perot complaint contends that three of the factors listed under signs of national
newsworthiness are exampiu of the “predominantly subjective” CPD criteria.” The Perot
complaint identifies another factor that calls for examination of the findings of significant public
opinion polls as “leaving much room for subjectivity.™ Finally, the Perot complaint cites
Association of the Bar of the City of New York v. Commissioner, 858 F.2d 876 (2d Cir. 1988),
cert. denied, 450 U.S. 1030 (1989), and argues that the Commission should adopt the Second
Circuit’s aﬁaiysis in that case of whether data are objective or subjective. [n the context of
examining the Bar Asscciation’s tax exempi status, the Sccond Circuit evaluated what is

objective by deffaing “objective data.”™ The Second Circuit stated:

: Sew noes £ vpra -

The three factors ndcnnfml as “predomunantly subjective” in the Perot complaint are: “{t]he professional
cpinions of the Washington burcau chicfs of major newspapery, ncws magazines., and broadcast networks: [tlhe
optnions of a compareble group of prefessional campaign managers and polisters not then employed by the
candidates under consideration: [and) [tjhe published views of prominent political commentators.” Although the
Perot complaint concedes that four elements of CPD's cntena are objective, it does not identify which four are
objeclwe i 1S view,

The Second Circuit stated that the Bar Association’s ratings and endorsements of judicial candidates as

“approved.” “not approved.” or “approved as highly qualified” were not cbjective, disagresing with the bar



1

Objective data are data that are independent of what is personal or private in our
apprehension and feelings, that use {acts without distortion by personal feelings or
prejudices and that are publicly or intersubjectively observable or verifiable.

especially by sciemific metheds. Webster's Third International Dictionary. 1356

(197 1). Objecu'vc representations have been described judicially as

“representations of previous and present conditions and past events, which are
susceptible of exact knowledge and correct statement.” lnited Ben, Life Ins, Co.

y. Knapp, 175 Okla. 25, 26, 51-P.2d 963, 964 (1935). '

Id., a1 880-81."

Similarly, the NLP complaint discusses each of CPD’s three criteria and the factors
related to each, arguing that CPD’s criteria are “inherently vague and subjective.” With respect
to the “evidence of national organization” criterion, the NLP complaint admits that the first two
factors are objective, as is the portion of the third factor that examines eligibility for federal
matching funds. NLP cites CPD’s description of the remaining factors under this criterion, in
which CPD admits: “This criterion also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.” Organization in a majority

of congressional districts in those states in which a candidate is on the ballot is too indefinite to

be deemed objective, according to NLP. NLP added that this factor is also irrelevant and

association's defense that it merely collecied and disseminated objective data. The Second Circuit ovenurned the
Tax Court’s grant of a tax exemption under 26 U.S.C. § 501({c){3) 10 the loca) bar associztion based on

Section 301(cX3)"s ber on participating or intervening in political campaigns. See Assoc, of the Bar of the Cin of
h'ew York v. Commissioner, 838 F 2d at 880-81.

" The Peros complaint srgues that the Second Cureuit’s rationale in Association of the Bar of the City of New
York with respect 19 sebjective critenia was apphied to 3 candudate debate sponsor in Fulani v. Brady. 809 F. Supp.
1112 (S.D.N.Y. 19958 af d on ather groarmds. 35 F 34 4% (2d Cir. 1994).

in the Fujiad case, the Scuthern Distnct of New York found the League of Women Voters' debate
panicipant sclectiof’criliria to be mubjective and therefore imnconsistent with the League's tax exempt status, Fulunt,
BO9 F. Supp. s | 125-26 (ssting that the following criicna are subjective: “significant candidate,™ “recognition by
the natioas) media 53 a candidate menting media antention.” “active campaigning in a number of states for the . . .
nominstion,” and “such other factors that in the League's good faith judgement may provide substantive evidence of
naticawide voer intevest™). The district court also held. however, that it did not have the suthority to grant the
requested relief. /d &2 1127-28. The Second Circutt affirmed the result, but on the grounds that the plaintifF had no
standing to challenge the tax exempt status of the League. 35 F.3d 49 (2d Cir. 1894). This case is pari of 3 series of
challenges brought by the plaintifT aganst the League and CPD. Swe Fulani v. League of Women Voiers Educ.
Fund 684 F. Supp. 1188 (S.D.N.Y. 1988). off . 882 F.2d 621 (2d Cir. 1989) and Fulani v. Brady. 129 F. Supp.
158 (D.D.C. 1990). aff'd. 935 F.2d 1324 (D.C. Cur. 1991), cerr. denied, 502 U.S. 1048 (1992).
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constitutes a “significant omc!c" to "debate inclusion” of third party candidates. NLP aiso
argues that “ability to fund a national campaign” is too indefinite, as is “endorsement by federal
and state officeholders.” The lafter is also a deemed an attempt “to disguise partisan bias as an
objective criteria” due to the dominance of the Democratic and Republican parties among federal
and state officeholders. Further, NLP allcges that endor;emems are merely subjective
evaluations, and such “secondhand subjective evaluations™ should not be permitted in debate
participant selection criteria.

NLP attacks each of the factors under the “naticnal newswortﬁiness" criteria. Four of the
five are based on the opinions of specified individuals, and NLP alleges that on this basis alone
the four factors are subjective. All five of the factors under this criteria require the CPD 1o
consider evidence from sources that are described, but not precisely identified, and NLP alleges
that this permits CPD to “shop around” and include only cerntain opinions within its
consideration.

Both of the factors related to the “national public enthusiasm™ criteria are deficient
according to the NLP. The first, related to findings of “significant public opinion polis,” is
subjective because the polls are not identified, leaving too much room for subjective decision
making. in NLP's view. Additionaily, the polls themselves reflect the subjective judgments of
those polled and may also reflset biases of the polluakers. Reported attendance at rallies is
insufficiently defined, and mmﬁmm to the major pasties are inappropriate because such
standards reflect the prefe:ennal treatment afforded to the major panties, accerding to NLP.

Finally. the NLP complaint challenges CPD's criteria considered together because CPD

fails to specify any relative weights assigned 1o each of the factors and criteria, which renders the
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process of applying the crita 1o candidates and evaluating the rcsposes subjective.” Thus,
even if the criteria were objective, “the process of evaluating and weighing the criteria is a
subjective one,” according to the NLP complaint. NLP argues that the logic and reasoning of
this Office’s 1994 recommendation to the Commission that the regulation should specify
objective criteria should be invoked to invalidate CPD’s criteria as subjective.”

Both the Perot complaint and the NLP complaint further allege a second failing of CPD’s
criteria to comply with 11 C.F.R. § 110.13(c), arguing that CPD’s criteria provide an invitation
to the Democr;tic and Republican nominees based solely on their no&ninations by their
respective parties. Citing the CPD’s selection criteria for 1996, the Perot complaint alleges that
CPD did not reach the conclusion that cither. of the major party’s candidates had a “realistic
chance of being elected.”

D. Respoanses

1. CPD’s Response

CPD explains that both to develop and subsequently to apply the debate participant
selection criteria, it convened advisory committees, which submitied recommendations 10 CPD.
The Advisory Commitiee that was convened 1o apply the criteria to the 1996 candidates reached
the unanimous conclusion that only the Democratic and Republican candidates met all of CPD's
criteria and had 2 realistic chance of being clected. The CPD Board of Directors unanimously
approved m% Commitiee's recommendation that only the Democratic and Republican

R
candidates met CPD"s debate panticipant selection criteria.
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CPD maintains that its criteria are objective and that the process used fully complies with
the requirements of 11 C.F.R. § 110.13(c). CPD points out the regulation does not define
“objective.” CPD argues that its criteria are consisteni with the ordinary meaning of that term
because the criteria do not call for CPD members 1o rely on “personal” or “private feelings.” but
instead require CPD to consider a strictly proscribed bcd'y of evidence. CPD also points to
several prior uses of the term “objective™ in the context of debate participant criteria, arguing that
these uses were similar to its own."

Furthermore, CPD assens that “complainants would read the rule to bar the exercise of
any judgment whatsoever by the staging organization,” but would instead mandate “that . . .
determinations be made solely on criteria that can be mechanically applied.” CPD argues that it
“must retain at least a modicum of judgment in applying its ‘objective criteria’ 5o as to ensure the
avoidance of a potentially ‘bizarre’ ar unwelcome result . . . based solely on quantitative factors.”
In support of its position, CPD points to federal appeliate court decisions that held that “objective
criteria” in contexts other than debate participant sclection criteria were not limited to “numerical
or quantitative standards™ and conceded that “utilization of ‘objective criteria’ allows for some
subjective judgment on the parn of the evaluators.™ CPD claims that the interpretation of

“objective” advanced in the Perot and NLP complaints is such a radical alieration of the previous

" CPD cites 2 prewious complami before the Commussion, MUR 1617, in which respondent Dartmouth
College referved 1o similar debate parucipant s¢lection critena as objective, and the Commission did not challenge
that characterization in its disposition of that complamnt  CPD also cites the League of Women Vaters Education
Fund's 1988 Criteria for General Election Debaue Parnicipanion, which stated thar similar eriteria would be
~objectively applifed].”

" See Wilson v. Dep't of Health & Humaun Scrvs . 770 F.2d 1048, 1035 (Fed. Cir. 1985). In this regard, CPD
distinguishes the relevance of Assocustion of the Bur of ihe Cuy of New York v. Commissioner. 858 F.2d 876 (2d
Cir. 1988). cert. demsed, 490 U.S. 1030 (1989). CPD asgues that that case is imreicvant beceuse CPD does not assess
the merits of any candidate and does not endorse the election of any candidase. CPD cites the Bar Association’s
admission that its criteria were designed to prevent the clecucn of the ungualified 25 a distinguishing factor.
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standard that the regulation would be unenforceable as having been promulgated without
adequate notice. CPD argues that Perot and NLP's imerpretation of “objective” would render the
regulation defective under the First Amendment to the Constitution for its failure to be narrowly
tailored to achieve a compelling governmental interest.

Finally, CPD disputes that it “automaticaily” invi_led the nominees of the Democratic and
Republican parties. CPD maintains that its determination to invite the nominees of the two
major parties was fimited to 1996 and was based on its evaluation of the sustained voter interest
in the major parties as witnessed by the historical prominence of those parties. Furthermore,
both the Executive Director of CPD, Janet H. Brown, and the chairman of CPD’s Advisory
Comminee, Professor Richard E. Neustadt of Harvard University’s John F. Kennedy School of
Government, staled in declarations submitted with the response that the Advisory Committee
applied the 1996 selection eriteria to the Democratic and Republican candidates, although the
criteria did fiot require them 1o do so0."

2 Clinton/Gore’s Response

In response to the complaints, Clinton/Gore requests that the Commission find no reason
10 believe that any violations eccurred and dismiss these matters. Clinton/Gore acknowledges
that President Clinton participated in the debates. but maintains that it is inconsistent with FECA
“to hold participating candidates responsible for the costs of the debates. when the sponsor has

exercised its independen decision-making authority as to who should be included™ in the debate.

* The declarations were submined to the United States District Court for the District of Columbia in the
lawsuit described above in note | and the accompansing text. CPD's counsel does not refer to the Advisery
Commicee’s application of the critena to the major party candidates in its response to the Perot and NLP
complaints.
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citing Advisory Opinion (“A.0.™) 1986-37."" Clinton/Gore maintains that doing so will “have an
obvious chilling effect on the debates and cause candidates to decline participation in a forum
which, to them, appears to be otherwise permissible, though in a less than perfect structure.™
Clinton/Gore further states that the Commission’s regulations do not require “candidates, as a
condition of participating [in a debate], 1c make an indcpendcnt conclusion as to whether the
sponsor complied with the requirements of " 11 C.F.R. § 110.13 and notes that it had nonetheless
publicly sought for Perot to be included in the debates at issue here.
kX Dole/Kemp's Response

In its response to the complaints, Dole/Kemp also requests that the Commission find no
reason 1o believe that any violations occurred. Dole/Kemp acknowiledges that Senator Dole and
Representative Kemp participated in the eventis, but asserts that Dole/Kemp “reasonably relied
upon [CPD’s] public statements that its sclection criteria were objective, fair, and complied with
Federal law.” Dole/Kemp further states that CPD's selection criteria appear “to be rigorous and
objective.” [n support of this assertion. Dole/Kemp identifies the various criteria that make up
the CPD selection criteria and notes that CPD “relies upon the advice of nonpartisan
professionals and federal election experts as to whether proposed participants have anything

more than a theoretical chance of winning.”

E  Analysié
-. tiﬁ,avmlable evidence. there is reason to believe that CPD’s Candidate

-

Selection Criteria for 1996 General Election Debate Participation do not comply with the

Based

" In 4.0. 1986-37, the Commussion determned tha the debaies proposed by the National Conservative
Foundation would not qualify as candidate debaies because they would not inciude 8 face-10-face confrontation
among the candidates. The Commission held that the proposed cvents would therefere violate 2 U.S.C. § 441ib,
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requirements of 11 C.F.R. § 110.13(c). Some of the factors appear to be subjective on their face
and other factors are so vague as to be imprecise in their definition. Given the resulting
uncertainty, it appears that CPD's criteria are not objective as required by !1 C.F.R. § [10.13(c).

As a general standard, CPD assessed whether particular candidates had a “realistic
chance” of winning the general election. CPD used three elements to make this deteﬁnimtion.
CPD’s criteria contain exampies of factors to be considered with respect to each element.
However, the list of factors to be considered uses nonexhaustive terms, which suggests that CED
may have used other factors that were not enumerated in making its decision.

Of the enumerated factors, CPD describes some of the factors as “more subjective” in its
document presenting the candidate selection criteria. See Attachment 4, at 57." Furthermore,
Professor Neustadt, whio served as Chair of the subcomsmittes that developed CPD’s criteria and
as Chair of the Advisory Committee that applied the criteria in 19986, has been quoted as
describing CPD's standard of realistic chance of election and underlying criteria as follows:

The criteria that were listed are 10 inform [CPD's] judgment {in applying] that

standard. [t's a single standard. it's a standard for the future, and to that extent it

is by nature subjective. It has 10 be—it’s a judgment in the future.

Campaign for Presidert: The Managers Look ar *96. 165.(Harvard Univ. Inst. of Pol., ed. 1997).

The five factors that are specified as part of CPD’s criterion “signs of national
ncwswor:hia'm and competitiveness™ are the most problernatic of the three groups of factors.

Four of thoze five factors call for consideration of the opinions of groups of professionals that are

described, but not precisely identified in the pre-esiablished criteria. The Office of General

" CPD first estsblished its selection critena under the earlier version of 11 C.F.R. § 110.13 which did not
require that the critetia be objective, Despre the Commission’s rulemaking that added the objectivity requirement,
CPD adopted nenrly identical eriteria and continued to describe some of these criteria as “subjective.” Sew
Anschment 4, ot S1, 57 and 124; see alvo 60 Fed. Reg. 64.260 (Dec. 14, 1995).
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Counsel is unsure how CPD applied these factors, but such factors appear to suffer from at least
two deficiencies. First, the data that underlie each factor appear to be accumulated subjective
judgments. For example, “opinions of representative political scientists specializing in electoral
politics at major universities and research centers” seems to call for consideration of the
subjective determinations of the i;oliti;al scientists. Second, it seems that a number of highly
subjective judgments must be made to compile the data underlying this factor, ranging from the
idemification of which universities can be considered major universities to the question of what
mix of political scientist would be “representative.” Thus, there is m#son to believe that such
criteria fail CPD's profiered definition of objective because such matters may not be independent
of what is personal and rational minds could certainly disagree on such questions. Such criteria
can be said to incjude two levels of subjectivity: first, identifying the pool of sources involves
numerous subjective judgments, and second. once the pool is identified, the subjective judgments
of its members is considered. Criteria with such double levels of subjective judgments may not
be consistent with 11 C.F.R. § 110.13{(c)."”

Moreover, in the absence of additional information, there is reason to believe that the
other selection criteria appear W be similarly insufficiently defined to comply with 11 C.FR.
§ 110.13(c)’s objectivity requirement: ~other demonstration of the ability to fund a national
campaign.” “|clolumn inches on newspaper front pages and exposure on network telecasts in
comparison with the major party candidates.” “the findings of significant public opinion polls

conducted by national polling and news organizations,” and “reported attendance at meetings and

* See ulsa Fuluni v. Brady. 80% F. Supp. 1112, 1124.25 (S.D.N.Y. 1993) (characterizing similar criteria as
subjective).
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rallies across the country (locations as well as numbers) in comparison with the two major party
candidates.”

As noted by the Commission when it promulgated the current version of 11 C.F.R.

§ 110.13, “[s}taging organizations must be able to show that their objective criteria were used to
pick the participants,” 60 Fed. Reg. 64,262 (Dec. 14, 1995), and so t00 must the staging
organization be able to show that its criteria were objective. Thus, this Office does not foreclose
the possibility that a criterion that is vague or undefined as writtzn couid be shown 1o be
sufficiently objective to meet the requirements of 11 C.F.R. § 110.13(c).”

CPD's failure to describe its multifaceted analysis of its factors and criteria makes it
impossible to know at this point whether the criteria were applied in an objective or subjective
manner. Aithough 11 C.F.R. § 110.13(c) does not specifically require staging organizations to
specify the relative impontance of each factor. the Commission contemplated that 2 method of
application would be included in debate participant selection criteria, as is shown by the example
in the explanation and justification for this regulation. See 60 Fed. Reg. 64,262 (Dec. 14, 1995)
(stating: “for example, candidates must satisfy three of five obje-ctive criteria™).

The manner in which the factors are to considered and used to compare candidates is not
clear. For example, the Advisory Committer cited Mr. Perot's acceptance of federal funds and
the resultant limitatior on total .cxptndilun:s as one of the reasons why the committee

recommended- i lﬁ’ not be invited to participate in the CPD debates. See Attachment 4, at 128.
Ml oz

& @ e

r For example, one of CPD’s cntenia consuders the endorszments of federal and swte officeholders. As CPD
puts forth this factor uader its “evidence of nationa! organization™ criterion, it is vague in that it fails to identify
which federal and state officeholders are 1o be considered. However, 3 staging crganization eould defend a similar
critetion as objective if it narrowed the group of officeholders. thus climinating the vagueness of the factor.
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Yet, CPD'’s criteria list eligibility for federal funds as a factor that appears to support the
invitation of a candidate.

CPD also lists its criteria and factors in non-exhaustive fashions, each time stating: “The
factors to be considered include.” That CPD apparently reserves the right to introduce additional
criteria or factors into the consideration may add another aspect of subjectivity to the process.”’
Omitting such important aspects of the operation of the criteria is also inconsistent with the
Commission's advice to make such criteria availab!e to the candidates prior to the election. See
60 Fed. Reg. 64.262 (Dec. 14, 1995) (“staging organizations would be well advised to reduce
their objective criteria to writing and 10 make the criteria availabie to all candidates before the
debate™).

Moreover, this Oﬂic;e has received additional information regarding the role that
Clinton/Gore and Dole/Kemp may have played in excluding Mr. Perot from CPD’s debates. In
December 1996, a conference entitled “Campaign Decision Makers”™ was held, and it included
representatives of Clinton/Gore. Dole/Kemp. and Perot as well as Frank Fahrenkopf, Co-Chair of
CPD. and Professor Neustadt. Chair of CPD’s Advisory Committee. An edited transcript of the
conference was recently published. and some of the statements made at the conference appear 10
show that Clinton/Gore and Dole/Kemp both played a role in the decision to exclude Mr. Perot

from CPD"s debates. For example, George Stephancpoules. Senior Adviser to the President,

stated, referring to Dole/Kempx-

{t]hey didn’t have leverage going into the negotiations. They were behind, they
needed 1o make sure Perot wasn't in it. As long as we would agree 1o Perot not

" The Advizory Commintee cited the elecuion results of 1992 2= ane of the reasons why the comminee
recommendced that Mr. Perot not be invited to participaie in the CPD debates. See Antschment 4, at 128. Ve,
CPD’s critenia do not lisi prior clection results as pan of the debste panicipant selection criteria.
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being in it we couid get everything else we wanied going in. We got our time
frame, we got our length, we got cur moderator.

Campaign for President: The Managers Look at "96, 170 (Harvard Univ. Inst. of Pol.. ed. 1997).
Tony Fabrizio, Chief Pollster for Dole/Kemp, seems to confirm Mr. Stephanopoulos’s statement
by following it with: “And the facl_ of the matter is, you got the number of dates.” /d Mr.
Fabrizio also later stated: “George made very good observations about the positions we walked
into the negotiations.” /d, at 171. Thus, there is evidence that both Clinton/Gore and
Dole/Kemp campaigns appear to have participated in the selection process. Such information
further obfuscates CPD’s methodology and raises the possibility that CPD did not apply its pre-
established criteria.

Thus, there is reason to believe that CPD's selection criteria, as written and as applied in
1996, do not comply with 11 C.F.R. § 110.13(c). Ifso, CPD is not entitled to the protection of
the safe harbor created by 11 C.F.R. §§ 100.7¢b)(21) and 110.13(c). Sec also }} C.F.R.
§§ 114.1(a)}(2)(x) and 114.4(f). On this basis, there is reason to believe that the debates CPD
sponsored were contribuiions to both of the participating candidates. Therefore, this Office
recommends that the Commission find reason to believe that CPD violated 2 U.S.C. § 441b(a).

Additionally, CPD"s criteria, as written, specify that the nominees of the Democratic and
Republican parties are o be invited solely by virtue of their nominations by the respeciive
parties. Such "mﬁc" invitations are in direct violation of 11 C.F.R. § 110.13(c). In this
instance, howi;ﬁ :;PD alleges that it did not follow its standards as written. Instead, CPD
staies that it applied its analysis of a realistic chance of being elected 1o both President Clinton
and Senator Dole and determined thar both candidates met the test. See Atiachment 4, at 53 and

124-25. The Perot complaint contradicts CPD"s claim. alleging that these criteria were not
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applied to the Democratit and Republican candidates. Information obtained in discovery should
resolve this disputed factual issue and determine whether CPD’s selection criteria failed to
comply with 11 C.F.R. § 110.13(c) in this regard.

In response to the allegation that they received an in-kind contribution, the Clinton/Gore
and Dole/Kemp campaigns claim that they merely relied on CPD’s determination of debate
participants. However, these arguments appear to be inconsistent with the information showing
that both campaigns played a role in the selection process. Even if the campaigns were not
involved in the selection process, their claimed reliance upon CPD’s determination of which
candidates could participate in the debates would not vitiate their receipt of free appearances in
the debates sponsored and organized by CPD. a corporation, as an in-kind contribution. FECA
provides that it is unlawful for any candidate or political committee to “knowingly . . . accept or
receive” corporate contributions, and it appears that Clinton/Gore and Dole/Kemp knowingly
accepted the in-kind contributions from CPD.¥ 2 U.S.C. § 441b(a). Because CPD’s standards
include a statemnent that at least some of its criteria are subjective, reliance on any assurance that
CPD’s criteria complied with 11 C.F.R. § 110.13 may have been unreasonable. Therefore, there
is reason to believe that Clinton/Gore and Dole/K.emp knowingly accepted a prohibited

contribution. Accordingly, this Office recommends that the Commission find reason to believe

= In FEC'e California Medscal Assocwsion. $02 F Supp 196 (N.D. Calif. 1980), the count held that the
recipient commities’s keowledge of the facts that rendered sts conduct unlawful was sufficient to create civil
Uability under the“kaowing” standard of 2 U.S C § 331} /7. a1 203. That coun so held despite its specific
finding that a legal issue related 10 the ilegal condust had not yet been resolved ai the time the comminee received
the contribution. Sew id See alto FEC v Jubn 4 Drumen fur Congress Comm., 640 F. Supp. 985, 987 (DN
1986) (holding that a facially defeciive contribution requyres funher inguiry to detenmine whether it is in
compliance). Umited States v. Marvin. 687 F.2d 1221 (8th Cir. 1982), cert. denied, 460 U.S. 1081 (1983) (analyzing
knowing standard similarly in another context) The Commussion's Adviscry Opinion 1985-37, which is ciied by
Clinton'Gore, s1ated that the debates proposed therain would victate 2 U.S.C. § 441D, but does not state which
panies would violate that provision. The cited statutory section prohibits both corporate coatributions and the
receipt of such contributions by candidates or committees.
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that Clinton/Gore and Dole/Kemp violated 2 U.S.C. § 441b(a) by knowingly accepting a
prohibited corporate contribution from CPD.® If Clinton/Gore and Dole/Kemp accepted an in-
kind contribution from CPD, the general election committees were required to report the
contribution.’* However, neither commitiee did so. Therefore, this Office further recommends
that the Comumission find reason to believe that Clinton/Gore and Dole/Kemp violat?d 2USC

§ 434(b) by failing 1o report CPD’s in-kind contribution.

A, Legal Standard

FECA defines “political committee™ as, in part: “any committee, club, association, or
other group of persons which receives contributions aggregating in excess of $1,000 during a
calendar year or which makes expenditures aggregating in excess of $1,000 during a calendar
year.” 2U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political committees are required to
reqister with the Commission. and to repon contributions received and expenditures made in
accordance with FECA and the Commission’s regulations. See2 U.S.C. §433 and 1! C.F.R.
§ 102.1(d) (requiring political commitces 1o register with the Commission); see aiso 2 U.S.C.

§434and 11 C.F.R § 104.1(a) (requiring political commitiees to file specified reports with the

n As publicly financed candidates. Chinton Gore and Dole Kemp are subjeci t0 an expenditure limit. 2 U.S.C.
§ 44 1a{b){ 1 XB), sad expenditures mads by any person 3l the candedates’ request or authorization are counied
toward the limit, 2 ULC. § 441e®I2HBYUM) Ser ulso 11 C FR. § 110.8. Any contributions from CPD may have
caused Clinsoe/Gere sad Dole/ienp 10 excecd thetr expenditure limits. Both ClintorvGore and Doie/Kemp have
not reported expeaditures in response to FEC Form IP. hine 13, “Expenditures Subject to Limitation,” during the
period from their inception through September 30, 1997, The amount of ectuai expenditures subject to the
limitation will be deiermined in the Comemiasson’s audit and examinstion of each commitiee pursuant to 26 U.S.C.
§ 900T{a). Therefore, the Office of Gezeral Counvel will make any approprizte recommendaiions based on
information from the Commission’s audits and examimations.

3 See 2 US.C. § 434(b)2XA) and (D) (requinng committees 10 repornt contributions from persons other than
political commitiees and from political committees ). 434bNINA) and (B) (requiring commitices to identify certain
contibutors); 434(bN4A) (requiring comminiees to repoft expenditures): s22 afso 1| C.F.R. § 104.13(a}(2)
(requiring comminees to repon in-kind contribetions as expenditures).
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Commission). Political cinees that are “established, financed, maintained or controlied by
the same . . . person, or group of persons . . . are affiliated.” 11 C.F.R. § 100.5(g)(2).

In FEC v. Massachuseits Citizens for Life, 479 U.S. 238 (1986), the Supreme Coun cited
Buckley v. Valeo, 424 U.S. 1, 79 (1976), and its requirement that “an entity subject to regulation
as a ‘political committee’ under [FECA] is one that is ¢ither ‘under the control of a candidate or
the major purpose of which is the nomination or election of a candidate.” FEC v. Massachusetts
Citizens for Life, 479 U.S. at 252 n.6. Thus, in order to be a political committee under FECA, an
organization that is not controlled by a candidate must have as its major purpose the nomination
oz eiection of 2 candidate in addition to meeting the statutory contribution or expenditure
thresholds in 2 U.S.C. § 431(4).”

Political committees remain subject to the prohibition of contributing corporate funds to
federal candidates in 2 U.S.C. § 441b. See 11 C.F.R. § 114.12(a) (exempting political
committees that are incorporated “for liability purposes only™). In FEC v. Massachusetis
Citizens for Life. the Supreme Court held that application of 2 U.5.C. § 441b’s ban on corporate
independent expenditures to corporations thal meet cenain qualifications was an unconstitutional
restriction of First Amendment rights. However, its holding was expressly limited to corporate
independent expenditures; even qualified nonprofit corporations remain subject 1o the prohibition

of corporate contributions. See 11 C.F.R. § HA10d)2).»

B But soe Aking = FEC, 101 F3d 731, 732 (D.C. Cis. 1996) (holding that Supreme Couit's major purpose
test applies oaly to expenditures, and 8ot to contributions or coordinated expenditures), cert. gramted, 117 S.Ct.
2451 (1997). The Commission contimues 10 sontest this decision, and its petition for cestiorari was granted. The
Supreme Court has heard oral argument on the case, but has not yet issued a decision. Sez also A.O. 1995-3 (April
19, 1996) and A.Q. 1996-13 (June 10, 1996) (apply ing magor purpase test o organizalions thet made contributions
afier the Akins ¢n bune hearing wes granted and the parel decision was vacated).

® The Commission hag codified the FEC v Mussachasens Citisens for Life decision in its regulations. 11
C.F.R. § 114.10. CPD is not eligible for the exempuion in 11 C.F.R. § 114.10 because it is 8 26 U.S.C. § 501(cX3)
corporation. Sew 1) C.F.R. § 114.10(cXS). Additionally, the exemption in 11 C.F.R. § 114.10 is limited 10




Staging organizations for candidate debates are limited to organizations that are exempt
from federal taxation under 26 U.S.C. §§ 501(c)(3) or 501(c)(4) and that do not endorse, support
or oppose political parties or candidates. 11 C.F.R. § 110.13. Therefore, if political committees
stage candidate debates, their efforts will be contrary 10 i1 C.F.R. § 110.13(2)(1) and the debates
will be contributions 1o the participating candidates and must comply with the prohibiticns and
limitations for contributions.

B. Complainants’ Allegations

The Perot complaint alleges that CPD qualifies as a political cémminec under FECA.
Consequently, CPD is ineligible to stage candidate debates pursuantto 11 C.F.R. § 110.13(a) and
it has failed to register as required by 2 U.S.C. § 433, according to the Perot complaint. The
Perot complaint aileges that CPD is an affiliated committee of the Democratic National
Committee and the Republican National Committee. CPD is “a bipartisan political organization
thai expends money and resources to assist in the election of either the nominee of the
Democratic Party or of the Republican Party,™ according 1o the Perot complaint, which cites as
evidence of this affiliation cach of CPD's joint chairmen's status as a former chairman of one of
the two major parties and CPD’s membership’s alleged equal division between representative of
the Democratic and Republican parties. The Perot complaint also cites DNC and RNC press
releases at the time of CPD's formation that describe the organization as “bi-partisan” that was

formed to sponsor debaies “by the Naticnal Republican and Democratic Commifises between

independent expenditures, 11 C.F.R. § 114.10(d), and CPD’s activities weve sufficiently coordinated with the
campaigns 10 constitute centributions. With respect ic 11 C.F.R. § 114.10, see Minnesara Citizens Concermed for
Lifev. FEC, 113 F.3d 129 (2th Ciz. 1997) (holding 1! C.F R. § 114,10 void) and FEC v Survival Educ. Fund, Inc.,
65 F.Jd 285 (2d Cir. 1995) (holding requiremcnt thai qualified nonprofit corporations have a policy of not accepting
corperie contributions invalid).
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their respective nominees.” The NLP complaint also includes an allegation that CPD is a
“bipartisan organization composed of Republicans and Democrats.”
C. Responses
1. CPD's Response

CPD characterizes the Perot complaint’s argument that CPD is a political committee as
an “ancillary attack™ that fails because CPD’s debate participant selectioﬁ criteria are in
compliance with 11 C.F.R. § 110.13(¢c). CPD cites jm limited mission to sponsor presidential
debates and conduct closely related educational activities as evidence that its expenditures are not
made 10 endorse, support or oppose any candidate or party. CPD cites FEC v. Massachusetts
Citizens for Life, 479 U.S. 238, 252 n.6 (1986), as stating that an entity’s *major purpose”™ must
be 1o secure the nomination or election of a candidate in order for that entity to constituie a
political committee under FECA.

CPD maintains that it does not assess or endorse candidates; it only invites certain
candidates to participate in debates sponsored by CPD. According to CPD, the Commission's
debate regulation is premised on the notion that such invitations .cannot constitute endorsement
or support of the invited candidates. Finally, CPD staies that because its funds are used to defray
cost incurred staging debates. the expenditures do not constituie coniributions or expenditures
under FECA, and therefore, CPD does not meet FECA''s definition of a political committee.

ﬁﬁ' RNC*s Response

Rt e
NE= *Lam
Lty

In its respomse l(;JMUR 4473, the RNC requests that the Commission find no reason to
believe that a violation occurred. According to the RNC, the “CPD is not an affiliated commitiee

of the RNC.” The RNC acknowledges that the CPD was establisked by Frank Fahrenkopf and
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Paul Kirk, then the chairs of the RNC and the DNC, respectively, but the RNC maintains that
they did so “separate and apart from their party organizations™ and that they no longer serve as
the chairs of the major national party committees. The RNC further maintains that the CPD
“was never an officially sanctioned or approved organization of the RNC." nor is 1t a political
committee established, . . . financed, maintained or controlled by the RNC.” The RNC argues
that, accordingly, the complaint in this matier should be dismissed.
3. DNC’s Response

In its response to MUR 4473, the DNC also requests that the Commission find no reason
to believe that any violations occurred in this matter and dismiss the complaint. The DNC argues
that “even if CPD could conceivably be considered a ‘political committee,’ it has not been
“established, financed, maintained or controlied” by the DNC.” The DNC acknowledges that
CPD was established by the former chairs of the Democratic and Republican national parties, but
denies that the DNC in anyway controls CPD. The DNC argues that the “CPD is controlled by
an independent board of directors. none of whom are DNC members. officers or embloyecs."

D. Analysis

The Office of General Counsel is recommending that the Commission find reason to
believe thai CPD violated 2 U.S.C. § 441b(a) as a result of CPD's status as a corporation.
However, there are also allegations and some suppuriing information that CPD may be 2 political
commiitee. Political committees that are incorporated tor liability purposes are not prohibited by
2 U.S.C. § 441b(a) from making contributions or expenditures even though they have corporate
siats, 11 C.F.R. § 114.12(a). The reason for CPD's incorporating is unknown, so it is not

possible 10 determine if 11 C.F.R. § 114.12(a) is applicable to CPD. Therefore, the questions
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that must be addressed are whether CPD made expenditures of $1.000 and whether its major
purpose is the nomination or election of a candidate.

As set forth in its Anticles of Incorporation, CPD’s purpose is “to organize, manage.
produce, publicize and support debates for the candidates for President of the United States.”
CPD’s purpose may have been to cond.uc: debates and to do so in 2 manner that would not result
in a contribution to either candidate. However, it appears that Clinton/Gore and Dole/Kemp may
have played a role in the selection of debate panticipants. Such a role is not anticipated in CPD’s
criteria and the extent of involvement of the two campaigns in CPD actions cannot be known
without further investigation. This factuai issue raises the possibility that CPD might have a
major purpose related to the election of candidates. Until the activities of Clinton/Gore and
Dole/Kemp in connection with CPD have been investigated, it is impossible to be assured of
CPD's major purpose.

Morcover, it appears that both the DNC and RNC played a substantial role in founding -
CPD. CPD continues to refer to its Co-Chairs™ prior positions as former chairman of either the
DNC or the RNC. AtCPD’s establishment in 1987, both Messrs. Fahrenkopf and Kirk were
Chairman of the RNC and DNC. respectively. and it was in their capacity as party chairmen that
they announced the creation of CPD at a joint press conference, according to a press release from

the Democratig @WN&onﬂ Committees. According to that prass release, the
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potess” (emphasis added). Finally. the press release also cites an earlier agreement between the

two party chairmen in which they “agreeld] in principle to pursue the party {debate] sponsorship
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concept.” That Memorandém of Agreement from November 26, 185 was signed by both
chairmen explicitly on behalf of their respective parties.

The role played by Clintor/Gore and Dole/Kemp in CPD’s debate participant selection
process and the role played by the DNC and the RNC in the creation CPD suggest that CPD’s
major purpose may be to faciliiate the election of either of the major parties’ ca.ndidﬁtes for
president. Therefore, there is reason 10 believe that CPD is a political commitiee, and this Office
recommends that the Comenission find reason 1o believe that CPD violated 2 U.S.C. §§ 433

and 4347

A. Logal Stondard

FECA specifically exempts costs incumred by media organizations covering news stories
from the definition of exgenditures. The exempiion states: “The term ‘expenditure’ does not
include any news story, commentary, or editorial disiributed through the facilities of any
broadeasting station, newspager, magazine, or other periedical publication, unless such facilities
are ownged or conwollzd by any political party, political comminéc, or candidate.” 2 U.S.C.

8 431(2}B)1). The Commission’s repulations sirnilarly exclude coverage of news events from

the dzfinitions of both contribiion and expenditure. 11 C.F.R. §§ 100.7(b}(2) and 160.8(b})(2).”

Besmnp "*‘amwia thrg the BNE and the RNC played i CPD's sinmus ag » politisal comminee is unclear, the
Genornl Giwssed B ra? asmasg eny recommendanons against the DNC and the RNC at this time.
déw‘* &Ey if CE?’@ 3 1 poliden eommies. ¢ would be prahibited frem receiving corporate contribulions. 2
U.S.C. § 441b{e}. z2d & wanld be permintes v sceep contribulions subjest to the contribution limitations, 2 U.S.C.
§ 4ie{f). With respost o these issues, this Office maoy mahke additiona) recommendsations bassd on the
inventputam,
= The reguiziory excmpticn © limited if e facility is owned or conmolied by eny political panty, political
commitee, ¢¢ candidziz, If o fsility s wo-ownod or conwsoiled, the exempiion will saill apply if the costs {or anews
stery "representf] a Sorg fidr news etcoun? comirmunicaied in a publication of general circulation or on a licensed
wondeaning faciliy, end which is pant of campaign.selnted nsws ascount which give reasonably equal coverage 3o
&ll cppusing eondidnies in the cirrulmion or listeming area™ 11 C.F.R. §8 100.7(b}2) and 100.8(b)}2).
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The legislative history for thc statutory exemption for news stories explains that the exemption
was intended *“to make it plain that it is not the intent of Congress . . . to limit or burden in any
way the first amendment freedoms of the press or of association. [This exemption) assures the
unfettered right of the newspapers, TV networks, and other media to cover and comment on
political campaigns.” H.R. Rep. No. 1239, 93d Cong., 2d Sess. 4 (1974). Thus, television
networks (as groups of television broadcasting stations) enjoy a statutory and regulatory
exemption for any of the described costs incwrred covering the election campaigns.

Cerlain. media organizations are also permitied to sponsor cm&idate debates. The
Commission’s regulation on candidate debates permits broadcasters that are not owned or
controlled by a political party, political committee or candidate to stage debates in accordance
with the provisions of 11 C.?.R. § 110.13. 11 C.F.R. § 110.13(aX2). That regulatory provision
explicity recognizes the dual role played by broadeasters in connection with candidate debates.
It states: “In addition, broadcasters (including a cable television operator, programmer or
producer), bona fide newspapers. magazines and other periodical publications, acting as press
entities, may also cover or carry candidate debates in accordance with 11 C.F.R. 100.7
and 100.8." [l

B.  NLP's Aliegatians

NLP's complzint challenges television programming that Fox, PBS and ABC proposed to
produce and Mmm pleadings filed with the Federal Communications Commission
("FCC™). According to published reports. Fox pe:mium_i both President Clinton and Senator
Dole to make 10 one-minute statements on its network. PBS permitted each of the two

candidates to make six statements of two and one-half minutes per statement on its network. See




31

C. Adasiewicz et al., Free Ievision Jor Presidential Candidates: the 1996 Experiment, 6-7
(Annenberg Pub. Policy Ctr. of the Univ. of Pa. No. 11, 1997). ABC had proposed a one-hour
debate, but both of the major parties’ candidates declined to participate, and ABC canceled its
program. See Stephen Seplow, Experiment in Giving Candidates Free Airtime Had Mixed
Results, Phila. Inguirer (Nov. 1, 1996):

According to NLP, Fox and PBS proposed to invite only those candidates selected by
CPD for panticipation in CPD's debates to participate in their programs. NLP alleges that, under
Fox’s proposal, Fox would place its production facilities at the cmdi&ates’ disposal free of
charge, and that such an action must constitute a contribution under FECA. NLP anticipates
Fox's claim that the news story exemption would apply, but NLP argues that the news story
exemption does not apply to the cost of producing (only “covering™ or “carrying™) a news story.
NLP alleges that Fox’s proposal is more analogous to an advertisement than to a news stery.
Further, NLP alleges that the news story exemption is inapplicable because Fox’s facilities will
be under the control of the candidates at lcast briefly and the news story exemption specifically
requires that broadcasters with facilities under the control of candidates provide reasonably equal
coverage 1o all oppcsing candidates in the viewing area.

The NLP complzint also challenges PBS’s proposal because candidates would be

“unrestricted as to ebntent within certain minimal guidelines,” according to NLP. This “gift of

R

free air time™ clititioes a comribution. according to NLP. Altematively, NLP alleges that if
PBS’s programming is to be considered a debate. its debate participant selection are neither pre-

announced, nor objective, to the extent PBS intends to rely on CPD’s selection of candidates.
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C. The Networ‘ Responses

In its response, Fox outlined its proposal, which included the format of the programs as
aired: a series of one-minute position statemenits by each participating candidate, responding to
ten identical questions from Fox that pertain to issues of “demonstrable concem 1o voters™ that
were broadcast on Tuesdays, Saturdays and Sundays from September 17 to October 135, 1996.
See Adasiewicz, supra, at 6. Fox selected the candidates to participate “by reference to the
decision of [CPDJ” of which candidates to invite to participate in its debates. Fox retained a
nonpartisan team of consuliants to formulate the questions posed 1o candidates, and the order of
appearance was determined by a coin toss. Fox did not permit the candidates to edit or otherwise
modify or enhance the responses in the posi-production process, and both candidates’
presentations were recorded under the supervision of a Fox represeatative. The candidates
declined Fox's offer to use its production facilities.

PBS responded by correcting a fact assented in NLP's complaint: PBS proposed and. in
fact, provided candidates with segments of two and one-half minutes, not hours, during which
candidates swted their views without restriction as to content, except for PBS's reservation of the
right to delete libelous matenial. These sémcms were broadcast on successive business days
from October 17 to November 1. 1996. See Adasiewicz, supra, at 7. PBS also described its

efforts to ensure equality of treztment. PBS maintained control over the program in the exercise

- .
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Both nerworks defend their proposals as meeting FECA's standards for news coverage
that is excluded from the definitions of contribution and expenditure. Similarly, both networks
presented the aliemative argument that their programs also meet the standards of a candidate
debate that is excluded from the definitions of contribution and expenditure. Both networks also
emphasized that the FCC had determined that the programming as proposed in the networks’
pleadings would be exempt from the “equal opportunities” requirement of Section 315 of the
Commtunications Act of 1934, as amended, 47 U.S.C. § 315, because the programming would
constitute dona fide news event coverage under the Communications ‘Act.”

D. Analysis

Initially, the Office of General Counsel notes that NLP’s complaint was filed before any
of the programming was ac;ually broadcast, and its allegations are based on the proposals for
such programming put forth by Fox, PBS and ABC in their FCC pleadings. See 11 C.F.R.

§ 111.4(a). Some of the program details as actually produced and broadcast differed from the
proposals; however, none of the variations was material to this analysis. Therefore, this report
analyzes the programs as they were broadcast. Additionally. because ABC canceled its program,
the complaint with respect to ABC is moot.

The networks' programs appear to comply with the requirements for the news story
exemption from the definition of a contnibution. Prior Commission actions have held similar
programs o w news stories. The Commissiun has issued several Advisory Opinions that

held programs similar to those challenged by NLP to fall within the news story exemption. In

= The FCC's declarmiory ruling resolved issues related so the Communications Act that are of great
imponance 1o neiworks, s broadessiers regulaled by the FCC. However. the FCC's resolution of Communications
Act issues raised by the networks’ proposal docs rot resolve this maiter thai involves issues under FECA.
Nenethzeless, this Office’s recoramendstion is sonsisiaat with the FCC's actien in this maner.
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Advisory Opinion 1982-44, the Commission stated that the provision of free air time on a cable
television network was not a contribution. The air time was to be given to both of the major
parties, one of which had outlined a program that included various leading party members
discussing public issues from their pasty's perspective and soliciting contributions to their party.
Some of the participants were candidates for office. Nonetheless, the Commission held that the
program qualified as commentiary on the election and therefore it fell within the news story
exemption.

Another advisory opinion authorized a multimedia presentation proposed by U.S. News
& World Report to include a series of anticles and candidate interviews in its magazine and
television programs. In this Advisory Opinion, the Commission did not limit its holding o any
particular structure of the proposed news coverage. See A.O. 1987-8. Thus, Commission
precedent does not require that news stories or commentary conform to particular formats. The
presentation of candidate views and positions that each of the networks® programs entails
qualifies each of the networks” programs to meet the standard for the news story exemption. On
this basis, there is reason to believe that both networks® programs constitute the presentation of a
news story or commentary that meets FECA's standards for an exemption from the definition of
contribution and expenditure.

Fimlly-ffnfz'@n’ of the programs constituted a debate under the Commission's requirement

mfrontation is an essential element to a debaie for purposes of 11 C.F.R.

St -

R Y

§110.13. See A.O: 1986-37. The programs consisiced of serial appearances by the panticipating

candidates and lacked even oppontunitics for one candidate to respond to another. Thus, the

programs did not provide any confrontation and cannot be considered a debate. Therefore, the
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requirements of 11 C.F.R. § 110.13(c) are not applicable to the networks' programs.
Consequently, this Office recommends that the Commission find no reason to believe that any of

the respondents™ violated 2 U.S.C. § 441b(a) with respect to the challenged 1elevision programs.

The Office of General Counsel proposes to seek information about CPD’s selection
criteria. Such information would include documents indiﬁating how CPD defined the
enumerated factors, how CPD applied the selection criteria, and what criteria were used 10
determine that the major parties’ candidates should be invited to participate in the debates.
Additionally, this Office proposes to seek information regarding the role of the Clinton/Gore and
Dole/Kemp campaigns in the selection of debate participants. This Office also proposes to seek
information to identify CPD"s major purpose, including specifically the role of the campaigns
and of the DNC and RNC in CPD’s activities. In order to evaluate whether CPD should be
considered a political committee that is affiliated with the GNC and RNC, information related to
CPD’s establishment is included within the information this Office proposes to seek. Finaily,
this Office proposes 1o seek documentation of the cost incurred by CPD 10 stage the debates by
the candidates as 2 measure of the value of any contribution to Clinton/Gore and Dole/Kemp for
the two Presidential debates and the Vice Presidential debaie.”!

In ordex to do s0, this Office recommends that the Commission approve the attached

L
A~

subpoena chm"m €PD reguining it to submit written answers 1o questions and to produce

» The respondents to this allegstion are: ABC, Inc.; Clinton/Gore 96 General Committee, Inc., and Joan C.
Pallin, as its Treasurer: Dole/Kemp D6 end Robert £. Lighthuzer, as its Treasurer: Fox Broadeasting Company; and
ghe Public Broadeasting Service.

' The value of eny media coveszge of CPD's debates is a0t included in the value of the contribution because
the media's coversge of the debates is exemnpt pursuant to the news story exemption in 2 U.S.C. § 431(9XBXi) and
11 CF.R § 160.7(b)2)
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documents that relate to the debates it staged. Additionally, this Office recommends that the
Commission approve the aitached subpoenas directed to the participating candidates’ committees
and to the DNC and the RNC. Afer this Office has reviewed the responses to the subpoznas, we

will repon back to the Commission with appropriate recommendations.

Vi.

1. Find reason 1o balieve that the Commission on Presidential Debates violaied 2

U.8.C. 5§ 433, 434 and 441b{a),

2. Find reasos 1o believe that the Clinton/Gore *96 General Commitiee, Inc., and |
Joan C. Pollin, a3 its treasurer; and Dole/Kemp 96 and Robert E. Lighthizer, as its treasurer,
violated 2 U.S.C. §§ 434(bY2UC), 434(b)4) and 4415(a) with respect o the candidate debates
staged by the Commission on Presidential Debases.

3. Find no rezeon 10 believe that ABC, Ine., Fox Broadeasting Company or the
Public Broadeasting Serviee violated 2 U.5.C. § 441b(a).

4. Find no reason to believe tha the Clintow/Gore *96 General Commiitee, Inc., and
Joan C. Pollit, as its weasurer; and Dole/Kemp *96 and Robent E; Lighthizer, as its treasurer,
violated 2 1.5.C. § 441 8{a) with respect (o the television programs challenged by the complaints
filed in MURS 4451 and 4473,

5. Apgrove the sprropriate leness.

6. Approve the anached Factual and Legal Analyses and subpaenas.
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7. Close the files in MUR 4451 with respect to ABC, Inc., Fox Broadcasting

Cornpany and Public Broadeasting Service.

Date

L
/

General Counsel

Ancchments:

L= RV - S VU S

Response from Fox Broadeasting Company

Response from ABC. Inc.

Response from Public Broadeasting Service

Response from Commission on Presidential Debates

Response from Dole/Kemp “96 and Rober E. Lighthizer, as its treasurer, to MUR 4451

Response from Clinton/Gore *26 Geaeral Commitee, Inc., and Joan C. Pollitt, as its
weasuyer, 1o MUR 4451

Response from Clinton/Gore *96 Genzral Comminer, Inc.. and Joen C. Poilit, as its
geasuret. to MUR 4473

Response from DNC Services CorporationDemocratic Naticna! Committee and K. Scott
Pastrick, as its ireasurer, to MUR 3373

Response from the Republican Nationa! Commitice and William J. MeManus, as i3

reasuser, 10 MUR 4473

Response frons Dole/llemp "96 and Robent E. Lighthizer, as its treasurer, to MUR 4473

Factun! and Lepal Anolyses (3)

Subpoenas {5)




March 18, 2000
Privileged and Confidential

MEMORANDUM
To: Steptoe & Jjohnson
From: Dennis Aigner and
Analysis Group/Economics
Re: CPD Indicators of Electoral Support

Introduction and Qualifications

On behalf of the Buchanan 2000 Campaign, Analysis Group/Economics and Professor Dennis
Aigner were asked to review the selection criteria of the Commission on Presidential Debates (“CPD”).
Specifically, we were asked to review and critique the statistical methodology used to determine a

candidate’s level of electoral support.

Analysis Group/Economics and Professor Aigner have conducted numerous studies involving
statistical sampling, the design of statistical experiments, the treatment of measurement error in
econometric models, and statistical and econometric estimation. Dr. Aigner is a professor of
Management and Economics of the Graduate School of Management and Economics at the University of
California, Irvine. Professor Aigner’s fields of specialization are econometrics, statistical sampling, and
sample design. He has written two text books in this field entitled: Principles of Statistical
Decisionmaking and Basic Econometrics. Professor Aigner is a recognized authority in experimental

design and sampling theory.
Review

We have reviewed the CPD January 6, 2000 media advisory entitled: “CPD Announces
Candidate Selection Criteria, Sites and Dates for 2000 Debates.” One of the selection criteria for
determining whether a declared presidential candidate quaiifies for inclusion in one or more of its debates
“...requires that the candidate have a level of support of at least 15% (fifteen percent) of the national
electorate as determined by five selected national public opinion polling organizations, using the average
of those organizations’ most recent publicly reported results at the time of the determination.” We
understand that no other guidelines or criteria govern the public opinion polls or the calculation of the
average of those poll results. We also understand that the five polling organizations are likely to be
ABC/Washington Post, CBS/New York Time, NBC/Wall Street Journal, CNN/USA Today/Gallup, and
Fox/Opinion-Dynamics. Counsel for Buchanan 2006, Steptoe & Johnson, has supplied us with

Preliminary Draft » 1
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characteristics of recent polis from these organizations. We assume thet these recent polls will be
representative of the polls u%ed by the CPD in calculating the average for the selection ¢ cmena.

We do not have any; ﬁndm.gs regarding the resulis or implementation of these pplls There are,

however, several issues con@emmg the implementation of this particular criterion (takmg 4 simple
average) that cast doubt on i}s efficacy.

1. The population to which Lich sample applics is not consistent across the five polls. Fér example, the
CNN/USA Today poll of 3/?00 comsisted of approximately 1000 adults, of whom ha!f'wm “likely
voters.” The CBS/NY Times poll of 2/12/00 consisted of 1225 adults, of whom 955 wege “registered
voters.” And the 3/2/00 AB(YWashington Past poll consisted of 1200 adults without idéntifying whether
they were “likely” or “registéred" voters. Polls that relate to different underlying populations cannot be
combined under any cMmW Moreover, only poii results that represent the opinions of “likely
voters” or “registered voters’{ should be used for the CPD's smted purpose. The opmmas.of non-voting or
non-registered adults are mﬂcvant for this purpose.

2. The effective sample sizes Exe different across the five polls. A simple average does ndt accouns for the

fact that polis with larger san@ples are imherently more relisble than poils with smaller sample sizes. A
weighted average would be a imm: appropriate approach.

3. Using an average of poll re&ults masks the uncertainty inkerent in generalizing from these smples to
the populations they representl Margins of error in the range +/-3% to +/.5% indicate thatian estimated
plurality of, say, 13% for a cadidate could be as large as 16.18% with a high degree of séausncal
confidence. Therefore, to elinkinate a candidate on the basis of the estimate alone, withou considering
‘he margin of error, may lead {o unfai resuls. I other words, there is & certain probabiify nhezent n
the CPD's methed of mjectmg}a candidate who in fact should be included in the debates. A more sensible
approach would be to use the L‘ppabound of the estimated plurality derived ffom a margm of ermr based

" Patrick G. Goshtxgmn for
Anatysis Group/Economics !
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20 Questions A Journalist Should Ask

About Poll Results
Second Edition

Sheidon R. Gawiser, Ph.D. and G. Evans Witt

For journalists and for polisters, questions are the most frequently used
tools for gathering information. For the journalist looking at a set of poll
numbers, here are the 20 questions to ask the pollster before reporting any
results. This publication is designed to help working journalists do a
thorough, professional job covering polls. It is not a primer on how to
coenduct a public opinion survey.

The only polls that should be reported are "scientific" polls. A number of the
questions here wil! help you decide whether or not a poll is a "scientific” one
worthy of coverage - or an unscientific survey without value.

Unscientific pseudo-polls are widespread and sometimes entertaining, if
always quite meaningless. Examples include 900-number cail-in polls,
man-on-the-street surveys, most Internet polls, shopping mall polls, and
evelr)‘ tt?_le classic toilet tissue poll featuring pictures of the candidates on
each sheet.

The major distinguishing difference between scientific and unscientific polls
is who picks the respondents for the survey. in a scientific poll, the polister
identifies and seeks out the pecple to be interviewed. In an unscientific poll,
tge resl.lpondents usually "volunteer” their opinions, selecting themselves for
the poll.

The resulits of the well-conducted scientific poli can provide a reliable guide
to the opinions of many people in addition to those interviewed — even the
opinions of ail Americans. The results of an unscientific polt tell you nothing
beyond simply what those respondents say.

With these 20 questions in hand, the journalist can seek the facts to decide
how to handle every poll that comes across the news desk each day.

The authors wish to thank the officers, trustees and members of the
National Council on Public Polis for their editing assistance and their

support.

2/8/00 4:53 PM
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1. Who did the poll?

What polling firm, research house, political campaign, corporation or
other group conducted the poll? This is always the first question to
ask.

If you don't know who did the poll, you can't get the answers to all the
other questions listed here. If the person providing poll results can't or
won't tell you who did it, serious questions must be raised about the
reliability and truthfulness of the results being presented.

Reputable polling firms will provide you with the information you need
to evaluate the survey. Because reputation is important to a quality
firm, a professionally conducted poli will avoid many errors.

Top
2. Who paid for the polt and why was it done?

You must know who paid for the survey, because that tells you - and
your audience — who thought these topics are important enough to
spend money finding out what people think. This is central to the
whole issue of why the poll was done.

Polls are not conducted for the good of the world. They are conducted
for a reason — either to gain helpful information or to advance a
particuiar cause.

it may be the news organization wants to develop a good story. It may
be the politician wants to be re-elected. It may be that the corporation
is trying to push sales of its new product. Or a special-interest group
may be trying to prove that its views are the views of the entire
country.

All are legitimate reasons for doing a poll.

The important issue for you as a journalist is whether the motive for

2 or 12 2/8/00 4:53 PM
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doing the poll creates such serious doubts about the validity of the
results that the numbers should not be publicized.

Examples of suspect polls are private polls conducted for a political
campaign. These polls are conducted solely to help the candidate win
—and for no other reason. The poll may have very slanted guestions
or a strange sampling methodology, all with a tactical campaign
purpose. A campaign may be testing out new slogans, a new
statement on a key issue or a new attack on an opponent. But since
the goal of the candidate’s poll may not be a straightforward,
unbiased reading of the public's sentiments, the results should be
reported with great care.

Likewise, reporting on a survey by a special-interest group is tricky.
For example, an environmental group trumpets a poll saying the
American people support strong measures to protect the
environment. That may be true, but the poll was conducted for a
group with definite views. That may have swayed the question
wording, the timing of the poll, the group interviewed and the order of
the questions. You shouid examine the poll to be certain that it
accurately reflects public opinion and does not simply push a single
viewpoint.

Top
How many peopie were interviewed for the survey?

Because polls give approximate answers, the more people _
interviewed in a scientific poll, the smaller the error due to the size of
the sample, all other things being equal.

A common trap to avoid is that "more is automatically better.” It is
absolutely true that the more people interviewed in a scientific survey,
the smaller the sampling error — all other things being equal. But other
factors may be more important in judging the quality of a survey.

Top
How were those people chosen?

The key reason that some polls reflect public opinion accurately and
other polls are unscientific junk is how the people were chosen to be
interviewed.

In scientific polls, the polister uses a specific method for picking
respondents. In unscientific polls, the person picks himseif to
participate.

The method pollsters use to pick interviewees relies on the bedrock of
mathematical reality: when the chance of selecting each person in the
target population is known, then and only then do the results of the
sample survey reflect the entire population. This is called a random
sample or a probability sample. This is the reason that interviews with
1,000 American adults can accurately reflect the opinions of more
than 200 million American adults.

2/8/00 4:53 PM
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Most scientific samples use special techniques to be economically
feasible. For example, some sampling methods for telephone
interviewing do not just pick randomly generated telephone numbers.
Only telephone exchanges that are known to contain working
residential numbers are selected — to reduce the number of wasted
calls. This still produces a random sample. Samples of only listed
telephone numbers do not produce a random sample of ali working
telephone numbers.

But even a random sample cannot be purely random in practice since
some people don't have phones, refuse to answer, or aren't home.

Top

. What area (nation, state, or region) or what group
(teachers, lawyers, Democratic voters, etc.) were these

people chosen from?

It is absolutely critical to know from which group the interviewees
were chosen.

You must know if a sample was draw from among all adults in the
United States, or just from those in one state or in one city, or from
another group. For example, a survey of business people can reflect
the opinions of business people — but not of aii adults. Only if the
interviewees were chosen from among all American adults can the
poll reflect the opinions of all American adults.

In the case of telephone samples, the population represented is that
of people living in households with telephones. For most purposes,
telephone households may be similar to the general population. But if
you were reporting a poll on what it was like to be poor or homeless, a
telephone sample would not be appropriate. Remember, the use of a
scientific sampling technique does not mean that the correct
population was interviewed.

Political polls are especially sensitive to this issue.

In pre-primary and pre-election polis, which people are chosen as the
base for poll results is critical. A poll of all adults, for example, is not
very useful on a primary race where only 25 percent of the registered
voters actually turn out. So ook for polls based on registered voters,
"likely voters," previous primary voters, and such. These distinctions
are important and should be included in the story, for one of the most
difficult chailenges in polling is trying to figure out who actually is
going to vote.

Top

. Are the resuits based on the answers of all the people
interviewed?

One of the easiest ways to misrepresent the results of a poliis to
report the answers of only a subgroup. For example, there is usuaily a
substantial difference between the opinions of Democrats and
Republicans on campaign-related matters. Reporting the opinions of
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only Democrats in a polf purported to be of all aduits wotild
substantially misrepresent the results.

Poll results based on Democrats must be identified as such and
should be reported as representing only Democratic opinions.

Of course, reporting on just one subgroup can be exactly the right
course. In polling on a primary contest, it is the opinions of those who
can vote in the primary that count — not those who cannot vote in that
contest. Each state has its own ruies about who can participate in its
primaries. Primary polls should include only eligible primary voters.

Top
7. Who should have been interviewed and was not?

No survey ever reaches everyone who should have been interviewed.
You ought to know what steps were undertaken to minimize
non-response, such as the number of attempts to reach the
appropriate respondent and over how many days.

There are many reasons why people who should have been
interviewed were not. They may have refused attempts to interview
them. Or interviews may not have been attempted if people were not
home when the interviewer called. Or there may have been a
language problem or a hearing problem.

Top
8. When was the poil done?

Events have a dramatic impact on poil results. Your interpretation of a
poll should depend on when it was conducted relative to key events.
Even the freshest poll results can be overtaken by events. The
President may have given a stirring speech to the nation, the stock
market may have crashed or an oil tanker may have sunk, spilling
millions of gallons of crude on beautiful beaches.

Poll results that are several weeks or months old may be perfectly
valid, but events may have erased any newsworthy relationship to
current public opinion.

Top
9. How were the interviews conducted?

There are three main possibilities: in person, by telephone or by mail.
Most surveys are now conducted by telephone, with the calis made
by interviewers from a central location. However, some surveys are
still conducted by sending interviewers into people'’s homes to
conduct the interviews.

Some surveys are conducted by mail. In scientific polis, the polister
picks the people to receive the mail questionnaires. The respondent

of 12 2/8/00 4:53 PM




NCPP http://www.ncpp.org/qajsa.htm

fills out the questionnaire and returns it.

Mail surveys can be excellent sources of information, but it takes
weeks to do a maii survey, meaning that the results cannot be as
timely as a telephone survey. And mail surveys can be subject to
other kinds of errors, particularly low response rates. in many mail
surveys, more people fail to participate than do. This makes the
results suspect.

Surveys done in shopping malls, in stores or on the sidewalk may

have their uses for their sponsors, but publishing the results in the
media is not among them. These approaches may yield interesting
human-interest stories, but they should never be treated as if they

represent a public opinion poll.

Advances in computer technology have allowed the development of
computerized interviewing systems that dial the phone, play taped
questions to a respondent and then record answers the person gives
by punching numbers on the telephone keypad. Such surveys have a
variety of severe problems, including uncontrolled selection of
respondents and poor response rates, and should be avoided.

Top
10. What about polis on the Internet or World Wide Web?

The explosive growth of the Internet and the World Wide Web has
given rise to an equally explosive growth in various types of online
polis and surveys. Many online polls may be good entertainment, but
they tell you nothing about public opinion.

Most Internet polls are simply the iatest variation on the pseudo-polls
that have existed for many years. Whether the effort is a click-on Web
survey, a dial-in poll or a mail-in survey, the results should be ignored
and not reported. All these pseudo-polls suffer from the same
problem: the respondents are self-selected. The individuals choose
themselves to take part in the poll — there is no polister choosing the
respondents to be interviewed.

Remember, the purpose of a poll is to draw conclusions about the
population, not about the sample. In these pseudo-polls, there is no
way to project the resuits to any iarger group. Any similarity between
the results of a pseudo-poll and a scientific survey is pure chance.

Clicking on your candidate’s button in the "voting booth™ on a Web
site may drive up the numbers for your candidate in a presidential
horse-race poll online. For most such efforts, no effort is made to pick
the respondents, to limit users from voting multiple times or to reach
out for people who might not normally visit the Web site.

The 800-number dial-in polls may be fine for deciding whether or not
Larry the Lobster should be cocked on Saturday Night Live or even
for dedicated fans to express their opinions on who is the greatest
quarterback in the National Football League. The opinions expressed
may be real, but in sum the numbers are just entertainment. There is
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Never be fooled by the number of responses. In some cases a few
people cali in thousands of times. Even if 500,000 calls are tallied, no
one has any real knowledge of what the results mean. If big numbers
impress you, remember that the Literary Digest's non-scientific
sample of 12,000,000 people said Landon would beat Roosevelt in
the 1936 Presidential election.

Mail-in coupon polis are just as bad. In this case, the magazine or
newspaper includes a coupon to be returned with the answers to the
questions. Again, there is no way to know who responded and how
many times each person did.

Another variation on the pseudo-poll comes as part of a fund-raising
effort. An organization sends out a letter with a survey form attached
to a large list of people, asking for opinions and for the respondent to
send money to support the organization or pay for tabulating the
survey. The questions are often loaded and the results of such an
effort are always meaningless.

This technique is used by a wide variety of organizations from political
parties and special-interest groups to charitable organizations. Again,
if the poll in question is part of a fund-raising pitch, pitch it — in the
wastebasket.

With regard to the Internet, methods are being developed to sample
the opinions of those who have online access, although these efforts
are just starting. Even a survey that accurately sampled those who
have access to the Internet would still fall short of a poll of all
Americans, since only a relatively small fraction of the nation’s adults
have access to the Internet.

Top
What is the sampling error for the poli results?

Interviews with a scientific sample of 1,000 aduits can accurately
reflect the opinions of nearly 200 million American adults. That means
interviews attempted with all 200 million adults — if such were possible
~ would give approximately the same results as a well-conducted
survey based on 1,000 interviews.

What happens if another carefully done poll of 1,000 adults gives
slightly different results from the first survey? Neither of the polls is
"wrong." Thi>

Transfer interrupted!

the error due to sampling, often called the margin of error.

This is not an "error" in the sense of making a mistake. Rather, it is a
measure of the possible range of approximation in the results
because a sample was used.

Pollsters express the degree of the certainty of results based on a
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sample as a "confidence level.” This means a sample is likely to be
within so many points of the results one would have gotten if an
interview were attempted with the entire target population. They
usually say this with 95% confidence.

Thus, for example, a "3 percentage point margin of error” in a national
poll means that if the attempt were made to interview every adult in
the nation with the same questions in the same way at about the
same time as the poll was taken, the poll's answers would fall within
plus or minus 3 percentage points of the complete count's results
95% of the time.

This does not address the issue of whether people cooperate with the
survey, or if the questions are understood, or if any other
methodological issue exists. The sampling error is only the portion of
the potential error in a survey introduced by using a sample rather
than interviewing the entire popuiation. Sampling error tells us nothing
about the refusals or those consistently unavailable for interview; it
also tells us nothing about the biasing effects of a particular question
wording or the bias a particular interviewer may inject into the
interview situation.

Remember that the sampling error margin applies to each figure in
the results — it is at least 3 percentage points plus or minus for each
one in our example. Thus, in a poll question matching two candidates
for President, both figures are subject to sampling error.

Top
Who's on first?

Sampling error raises one of the therniest problems in the
presentation of poll results: For a horse-race poll, when is one
candidate really ahead of the other?

Certainly, if the gap between the two candidates is less than the error
margin, you should not say that one candidate is ahead of the other.
You can say the race is "close", the race is "roughly even”, or there is
"little difference between the candidates.” But it should not be called a
"dead heat” unless the candidates are tied with the same
percentages.

And just as certainly, when the gap between the two candidates is
equal to or more than twice the error margin — 6 percentage points in
our example — and if there are only two candidates and no undecided
voters, you can say with confidence that the poll says Candidate A is
clearly leading Candidate B.

When the gap between the two candidates is more than the error
margin but less than twice the error margin, you should say that
Candidate A "is ahead", "has an advantage" or "holds an edge". The
story should mention that there is a small possibility that Candidate B
is ahead of Candidate A.

When there are more than two choices or undecided voters — in the
real world — the question gets much more complicated. While the
solution is statistically complex, you can fairly easily evaluate this
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situation by estimating the error margin. You can do that by taking the
percent for each of the two candidates in question and multiplying it
by the total respondents for the survey (only the likely voters if that is
appropriate). This number is now the effective sample size for your
judgement. Look up the sampling error in a table of statistics for that
reduced sample size, and apply it to the candidate percentages. If
they overlap, then you do not know if one is ahead. If they do not,
then you can make the judgement that one candidate has a lead.

And bear in mind that when subgroup results are reported — women
or blacks, or young people — the sampling error margin for those
figures is greater than for results based on the sample as a whole.

Top
What other kinds of factors can skew poll resuits?

The margin of sampling error is just one possible source of
inaccuracy in a poll. it is not necessarily the source of the greatest
source of possible error; we use it because it's the only one that can
be quantified. And, other things being equal, it is useful for evaluating
whether differences between poll results are meaningful in a
statistical sense.

Question phrasing and question order are also likely sources of flaws.
Inadequate interviewer training and supervision, data processing
errors and other operational problems can also introduce errors.
Professional polling operations are less subject to these problems
than volunteer-conducted polls, which are usuaily less trustworthy.

You should always ask if the poll resuits have been "weighted.” This
process is usually used to account for unequal probabilities of
selection and to adjust slightly the demographics in the sample. You
should be aware that a poll could be manipuiated unduly by weighting
the numbers to produce a desired resuit. While some weighting may
be appropriate, other weighting is not. Weighting a scientific poll is
only appropriate fo reflect unequal probabilities or to adjust to
independent values that are mostly constant.

Top
What questions were asked?

You must find out the exact wording of the poll questions. Why?
tE;,ecaus;ei!the very wording of questions can make major differences in
e resuls.

Perhaps the best test of any poll question is your reaction to it. On the
face of it, does the question seem fair and unbiased? Does it present

a balanced set of choices? Would most people be able to answer the

question?

On sensitive questions — such as abortion — the complete wording of
the question should probably be included in your story. It may well be
worthwhile to compare the results of several different polls from
different organizations on sensitive questions. You should examine
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carefully both the results and the exact wording of the questions.

Top
In what order were the questions asked?

Sometimes the very order of the questions can have an impact on the
results. Often that impact is intentional; sometimes it is not. The
impact of order can often be subile.

During troubled economic times, for example, if people are asked
what they think of the economy before they are asked their opinion of
the president, the presidential popularity rating will probably be lower
than if you had reversed the order of the questions. And in good
economic times, the oppaosite is true.

What is important here is whether the questions that were asked prior
to the critical question in the poll couid sway the results. !f the poll
asks questions about abortion just before a question about an
abortion ballot measure, the prior questions could sway the results.

Top
What about "push polis"?

In recent years, some political campaigns and special-interest groups
have used a technique called "push polls” to spread rumors and even
outright lies about opponents. These efforts are not polis, but are
political manipulation trying to hide behind the smokescreen of a
public opinion survey.

In a "push poll," a large number of people are called by telephone and
asked to participate in a purported survey. The survey "questions" are
really thinly-veiled accusations against an opponent or repetitions of
rumors about a candidate's personal or professional behavior. The
focus here is on making certain the respondent hears and
understands the accusation in the question, not in gathering the
respondent’s opinions.

"Push polls” are unethical and have been condemned by professional
polling organizations.

"Push polls" must be distinguished from some types of legitimate
surveys done by political campaigns. At times, a campaign poll may
ask a series of questions about contrasting issue positions of the
candidates - or various things that could be said about a candidate,
some of which are negative. These legitimate questions seek to
gauge the public’s reaction to a candidate’s position or to a possible
iegitimate attack on a candidate's record.

A legitimate poll can be distinguished from a "push poll* usually by:
a. The number of calls made — a push poll makes
thousands and thousands of calls, instead of

hundreds for most surveys;
b. The identity of who is making the telephone
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calls — a polling firm for a scientific survey as
opposed to a telemarketing house or the
_campaign itself for a "push poll";

c. The lack of any true gathering of results in a
"push pol)," which has as its only objective the
dissernination of false or misleading
information.

Top

a. What other polls have been done on this topic? Do
they say the same thing? If they are different, why are
they different?

Resuilts of other polls — by a newspaper or television station, a
public survey firm or even a candidate’s opponent — should be
used to check and contrast poll results you have in hand.

If the polls differ, first check the timing of the interviewing. if the
polls were done at different times, the differing results may
demonstrate a swing in public opinion.

If the polls were done about the same time, ask each poil
sponsor for an explanation of the differences. Conflicting polls
often make good stories.

Top

b. So I've asked all the questions. The answers sound
good. The poll is correct, right?

Usually, yes. However, remember that the laws of chance alone
say that the resuits of one polil out of 20 may be skewed away
from the public's real views just because of sampling error.

Also remember that no matter how good the poll, no matter how
wide the margin, no matter how big the sample, a pre-election
poil does not show that one candidate has the race "locked up."
Things change — often and dramatically in politics. That's why
candidates campaign.

Top

c. With all these potential problems, should we ever
report poll resulis?

Yes. Because reputable polling organizations consistently do
good work. In spite of the difficulties, the public opinion survey,
correctly conducted, is still the best objective measure of the
state of the views of the public.

Top
d. Is this poli worth reporting?
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If the poll was conducted correctly, and you have been able to obtain
the information outlined here, your news judgment and that of your
editors should be applied to polls, as it is to every other element of a
story.

This is a copyrighted pubiication of the National Council on
Pubiic Polls in keeping with its mission to help educate
journalists on the use of public opinion polls.

The National Council on Public Polls hereby grants the right fo
duplicate this work in whole, but not in pari, for any
noncommercial purpose provided that any copy include all of
the information on this page.

Sheldon R. Gawiser, Ph.D. is Director, Elections, NBC News. G.
Evans Wilt is president, Princeton Survey Research Associales,
inc. They were cofounders of the Associated Press/ NBC News
Foll.

For any additional information on any aspect of polling or a
specific poll, please call the NCPP office at 800-239-0909.

The price for a single printed copy price is $2.95. For
educational discounts and multiple copies contact NCPP. This
document can be downioaded without charge from the NCPP
website: www.ncpp.org.

Top

For more information contact us at info@ncpp.org.
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STATEMENT BY THE NATIONAL COUNCIL ON PUBLIC POLLS TO
THE COMMISSION ON

PRESIDENTIAL DEBATES

The decision of the Commission on Presidential Debates to use the combined survey results
from five national polls to assess the viability of a candidacy as a condition for including
him or her in the presidential debates raises critical questions. We believe that the
Commission should establish criteria for including only comparable public polls in its
determination. We also would like to know what the Commission means by "use the
combined survey results.” The National Council on Public Polls believes the Commission
should make public its answers to these questions well in advance of using the results of
public polls as a criterion for debate participation.

NCPP believes that for the polls to be comparable they should meet requirements
established by the Commission. As a minimum, the polls should:

1. Be conducted within a fixed period of time;

2. Inciude the same segment of the voting population (all adults, or registered voters,
or likely voters, defined in a similar manner);

3. Be asked essentially the same question or questions in the same questionnaire
context;

4, Recalculate the candidate percentages after eliminating undecided voters or
refusals, if it has not been done by the survey organization.

5. Use scientific survey methodology.

Any substantial methodological or procedural differences among the five polls could call
their credibility into question. We believe this might provoke criticism of the Commission’s
decision.

Whether or not a candidate is included in the presidential debates is obviously an important
decision. The National Council on Public Polls does not want unreliable or inappropriate
poll results to play a role in that decision.
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. .nd it answered virtually every objection
‘;;’me opponents of the original act of

192,%@, we have struggied through two
ore national campalgns since the bill
55 ready—the presidential campaign of

%968, and the congressional campalgn of

1910_ Wwe know that the problem is worse

! d that the need is greater.

o And, so today, we have the chance to
ot 1O meet, the need. The presidential

ﬁ]ecnion campaign fund amendment oi-

fered by Senator JoHN PastorE is similar
in most respects to the legisiation rec-
ended by the Senate Finance Com-~

0 ittee in 1967, except that it applies the
cinciple of public financing only to
residential campalgns. The chief provi-

ons of the amendment are as follows:
First. Under & “tax checkoff” methed,
each individual taxpayer is entitled to
specify on his tax return that £1 of his
waxes is to be used for the public financ-
ing of presidentisl campaigns. On joint
eturns, husbands and wives may each
use the checkoff. If all taxpayers take
advantage of the provision, &pproxi-
mately $113 milllon would go into the
fund each year, based on the current
pumber of taxpayers.

Second. The amount of funds deter-
mined by the checkofl is appropriated
from the Treasury into s Presidential
pection Campaign Fund. The amend-
ment contains & “‘permanent appropria-
tlons” provision in order to avoid any
controversy that might take piace In
congress if the transfer of funds were
to be left to the reguiar annual appro-
priations process, If the Fund contains
any unused balance after a presidential
campsign, the baiance is returned to the
Treasury. If the amount of the Fund is
too low to provide the payments to which
presidentis] candidates are entitled under
the amendment, the payments are de-
creased pro rata, and private contribu-
tions may be accepted to make up the
difference.

Third. Presidential candidates are
given the option of either glecting public
financing for their campaigns, or con-
tinuing the present method of private
financing. If major party candidates elect
public financing, they may not accept
private contributions, and they may not

sl
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spend more than the amount of public
funds allocated to them. Minor party
candidates receiving public funds may
also receive private contributions, but
they may not spend more then the
amount that & major party candidate re-
ceiving public funds may spéend,

The same oversll limits apply to all
political comumnittees authorized by a
candidate to support him. Tnauthorized
commitiees supporting candidates who
elect publie financing are limited to ex-
penditures of $1,000, None of these limits
are applicable to candidates who con-
tinue to finance thelr campaigns pri-
vately and who do not elect public
financing.

Fourth.. Candidates of 2 major party—
a party polling 25 percent or more of the
votes in the preceding presidential eleg-
tion-—are eligible 10 receive an amount
equal to 15 cents multiplied by the num-
ber of eligible voters in the Nation. On
the basis of current population estimates
for 1872, major party candidates would
be entitled to receive about $20 million,

Fifth. Candidates of a minor party—
8 party ceceiving between 5 and 25 per-
cent of the vote in the preceding presi-
dential election—are eligthle to receive
an amount based on their percentage of
the vote of the major candidates. For
example. under this formuls, since Gov-
ernor Wallace received 31 percent of the
average vote for the two major candj-
dates In 1968, he would be eligibia to
receive 31 percent of the funds available
to each major party candidate in 1972, or
about $6 million.

Sixth. Candidates of a new party are
entitled to recelve retrosctive reimburse-
ment based on their showing in the cur-
rent election, if they win more than 5
percent of the vote. A new party may
accept private contribugons in the form
of loans, to be returned if the party's
showing i.. the election qualifies it to re-
cejve public funds.

In additlon, candidates of a minor
party are eligible for incressed public
funds #f they make a better showing in
the current election than in the preced-
ing election.

Seventh. Public funds will be avallable
only for expenses incurred for the period
beginning with the date of the candi-

date's nomination—or September 1,
whichever date is earlier—and ending 30
days after the election. Expenses for
items and services incurred earlier, but
used during this period, will alse be cov-
ered. Thus, public funds will not be
avallable for the expenses of primaries
or party conventions. If a candidate
electing to use public funds has excess
private contributions left over from his
primary campaigns, he cannot spend the
private funds during the general election
campaign.

Eighth. The distribution of public funds
will be made by the Comptroller General,
subject to sirlet auditing and accounting
procedures, backed up by substantial
civil and criminal penalties for viola-
tions,

In addition. the amendment also in-
cludes & major provision establizhing a
tax credit of $25 or a tax deduction of
$100 for pelitical contributions. These
tax incentives are applicable to contri-
butions to all candidates—Federal, State,
or local—and to all elections—general,
special, or primary. This provision is es~
sentially the same measure that Senator
CannoN, Senator PEARsON, and I had al-
ready offered as a separate amendment
to the pending tax bill, and I am pleased
that it is now a part of the overall
amendment.

One of the most important points
about the public financing amendment
is that it has been carefully designed to
meet all of the major constitutional,
practical, and political objections to the
irg;séion originally enacted into law in

The 5 to 25 percent formula strikes a
reasonable balance {or minor parties and
new parties. 1t neither freezes them out
entirely, nor encouraged them axces~
sively. The threshold showing required
of such parties is low enough to prevent
“locking in” the existing two-party sys-
tem, and yet high enough to prevent the
artificinl proliferation of splinter parties
set up merely to have a politicel joyride
at the taxpayer's expense in & presiden-
tial election year.

As the following table indicates, at
least six minar parties would have quali~
fled for public inancing since 1892 1f the
provision had been in effect:

MINOR PARTIES RECEIVING APPROXIMATELY 1.000,000 OR MORE VOTES, 1892-1%58

Popular Approximite
Party vite parcamt
Yaar and candidate:

igﬁ Jlmlg [ 7 SO 1,027,329 19

] 408, !
W owand 1oL T g1
Eugene V. Dads. . .. g37. 011 16
120" Eupene V. Debs . ... .. eeiiciicanaioian. 917, 1% 4
{gﬁ; Robert M. LeFallatte_ .. .. .. . e eeaiiieees 4,822,385 LY
Henry o, Wallage.. . _.._.... eeeyiieceeieioan. 1,157.172 2
2 sl%m Th:r:cl:nd. ......................................................................... 1,169,021 2
1968: Guorge C. Wallaew. ..o . eeeemeneaan 9,899, 112

........................................

' Would have bean eligibie for public fi

under the p

By prohibiting private contributions
% candidates who elect public financing,

an additionsl layer on top of the exist-
ing level of spending. At the same time,

the amendment avoids the first amend-
ment objections tha{ might be raised

the amendment avoids the danger that by allowing unsuthorized commitiess to against any complete prohibition of pri-

bublic finsncing would become simply

spend up to $1,000 for thelr candidats,

vata spending,
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sident, I ask unanimous con-

rlgr'thi? the petition, with the slgna-
stgres be printed in the RECORD at the
concl'usion of the remarks of the Senator

nsas.
tro N PRESIDING OFFICER. Without
objectlon, it is s0 ordered.
Mr. TAFT. Mr. President, I should like
to read the wording of this precise pe-
ution. It reads:

We tha undersigned feel 1t 18 ridiculous
that the Senste Would ever ihink of using
tax funds for political campaigns when there

s0 mAany more important areas of concern

?:zne United States today.

Mr, President, I close my remarks by
recalling 8 remark on the part of the
iate great Mendel Rivers in the House
and say that it is so ridiculous, it is
ridiculous.

The PRESIDING GFFICER. The 2
minutes of the Senator have expired.

Mr. DOLE. Mr. President, I reserve the
remainder of my time. However, before
doing 5o, I ask for the yeas and nays.

The yeas and nays were ordered.

mMr. LONG. Mr, President, those who
support the Pastore amendment hope to
explain to the American people exactly
now the Democratic campaign is being
waged and precisely where the money is
coming from. We welcome the oppor-
tunity.

We fully expect to go before the public
to explain this dollar checkoff and to
ask everyone to check a dollar off on
their tax returns. We want o give the
lttle person, the ordinary taxpayer, &n
opportunity to share in Hfting the high-
est office in the land above the interest
of private sell-seeking contributions.

We expect to explain that it has been
our honest belief that there is a link be-
tween the improper infiuence of money
in the Governiment and private campaign
contributions, If this matter was not ex-
plained to the public, they might not be
aware of the cpportunity they have to
correct this situation by checking off
their dollar on their tax return.

We expect to ask the people to ear-
mark their dollars for the presidential
fund so that everyone will have an op-
portunity to participate in Anancing the
presidential campalgns, even though
Richard Nixon might not be too recep-
tive to the ides at this time. I think he
is a good man. I do not think the Repub-
lican Party could do any better. I think
they ought to ncminate him. If the peo-
ple wish a Republican’ for President, I
donot think they can do better than this
man. He is doing the best he can with
what the good Lord has given him to
work with. He is using that. T think that
that 15 all we have the right to expect
from a public servant. I think that he wihl
decide in due course to support the
Smendment. It will provide him the op-
partunity to be adequately financed and
not have to accept any contributions that
would make him suspect in the campalgn.

Mr. CANNON. Mr. President, will the
Benztor yield?

Mr. LONG. I yleld.

Mr. CANNON. Mr. President, I have

ed to the debate by the Senators

%0 the cther side of the aisle with con-
¢ interest. It seems to me that

they have made a pretty good point with
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respect to one meatter, and that is that
the amendment as it now stands would
require all funds that people designate to
go into cne particular pot.

I wonder if it would not be wise-~since
I notice that one of the distinguished
Senators on the other side of the aisle
has an amendment he has drawn up, the
Mathias amendment, which is printed
and which would permit the designation
of a particular party by the person-—io
accept that amendment.,

I think that would be good. I do not
think that an individuzal ought to check
it off without having some say 88 to 8
particulay party or candidate that he
would prefer it to go to and then find
out that his money was going to George
Wallace or that he could not designate
Sninrey CrHISHOLM Or someone else.

I think we ought to be able to vote for
and accept this proposai from the Re-
publican side of the slsle that weuld
strengthen the amendment and make
the Pastore amendment a better one.

Would the Senator care to comment on
that?

Mr. LONG. Mr. President, I have no
strong objection to the Mathias amend-
ment. I have not had an oppertunity o
carefully study it. However, if it does
what the Senator says, I have no strong
opposition to that.

The point that occurs to me is that
presumably in January, the people who
are going to decide the election in the
last analysis are going to be the voters
who are not committed. It seems to me
that they would like to allocate thelr dol-
larz so they would help both parties as
well as third parties. Then, having heard
the debates, they caen decide which
candidate they think would he best for
the Nation’s interest.

If the Mathias amendment would per-
mit them to make designations in that
fashion and also permit someaone else who
might prefer to have his money go to the
Democratic or Republican Party to make
his designation in that way, I think that
would be good.

We must admit that there are people
who might say, "I wouldn't vote for
George Wellace, and I would not want
one penny of my money to be put out to
help him.” He could mark his tax return
s0 that his doliar would go for his party.

The fmportati point 15 thet we want
to assure both sides of an adequate op-
portunity to present their cases to the
American public.

Mr. CANNON. Mr. President, T am
wondering about this. Of course, the
Senaters on the other side of the alsle
would prefer not to use this method.
They would prefer to raise thelr funds
irom private contributions, and I can
understand why they would prefer to do
50. But let us assume that whoever the
nominee or candidate might be, he
might indicate otherwise. This way, I
think that the amendment might create
some real problems if he decides to come
under the provisions of the bill

For example, many contributors check
off $1 and say, "I want to contribute $1
to go to the Republican Party.” ¥ can see
this very likely would create a real prob-
lem. Azsume they happen to win the elec-
tion and the new President went to ap-

point ambassadors, I can see he might
have a very difficult time if he could only
consider that everyone contributed $1.
This could pose real problems to deter-
mine who would be appointed ambassa-
dors. Take Prance, as an example. The
present ambassador contributed $54,000
in 1968. I am sure his name just hap-
pened to be taken from a hat. Maybe
they could still do that if they elected to
come under the 81 provision. Also, in the
case of Austria the ambassador contrib-
uted $43,000 in 1988. Perliaps his name
came from the hat, as well. The same
might be trues of the gentleman from
Denmark.,

On the other hand, I am sure, assum-
ing those names were taken out of the
hat, the $1 checkol contributer cculd
create another problem and that is when
they prepare the invitation 1ist for
White House dinners, Would the Senator
agree that this eould create real prob-
lems?

For example, as I piaced in the Recorp
the cther day, you would not have the
situation of Mr. Clement Stone, who
contributed $200,000, They would not
have that sort of situation and they
would have to draw from the hat for
White House dinners to determine who
should be invited or have an opportunity
to go to White House dinners.

Would the BSenator agree that this
might create real problems if the Repub-
iican Party were elected, under this
provisicn, where they had to deal with
these large contributors? I am talking
about $200,000 from Mr. Stone, Max
Fisher, $103,000, Henry Salvatore, of
Litton, $83,000, and Mr. Dreyfus, of the
Dreyfus Fund, $72,000.

Would the Senator agree this could
create real problems if we eliminate those
contributors to a political campalgn and
if they relied on the small $1 contributor?

Mr. LONG. It could, but I would like to
make it clear that these of us who favor
the Pastore smendment, and who will
vote for it, intend to explain all about
this provision 1 it becomes law. We would
urge the people to designate the checkoff.
We hope those on the other side would
do the same.

If they want to find some reason to
be critical of it, let them go ahead. But
we hope our candidate will avall himszelf
of it. X their candidate does not avail
himself of it, I hope he will explain why,
if ke thinks taxpayers should not be per-
mitted to use the dollar checkof 85 a
method of msking campaign contribu-
tions.

I suggested o similar proposal in the
past. What I suggested was not as care-
fully drawn as this proposal and I got
the worst of it, particularly from some
of my Pemocratic colleagues who would
not support my position. it was more or
less put in deep freeze until guidelines
cottld be added to it. Since that time I
have gone back to the people. I was for-
tunaie enough to be reelected. I was fa-
vored by 87 percent of the voters in the
primary campaign and I have never yet
had one person tell me that he was un-
happy with me because I suggested this
would ba & better way to finance politi-
cal campaigns. I do not say everyvone
agreed with me, but I had & great num-




