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In the Matter of the 

Commission on Presidential Debates 

COMPLAINT 

The Reform Party of the United States of America (the “Reform Party”), the third 

political party in history to qualify for federal financing of its candidates in the general election 

for the oflices of President and Vice President; Pat Ghoate, the Chairman of the Reform Party, 

and a registered voter in Virginia; Patrick J. Buchanan, a candidate for the Reform Party 

nomination for President of the United States, and a registered voter in Virginia; Buchanan 

Reform, the principal campaign committee of Mr. Buchanan; and Angela M. Buchanan, a 

registered voter in Virginia, for herself and other registered voters (collectively the 

“Complainants”) file this Complaint conceming the conduct ofthe Commission on Presidential 

Debates (the “CPW). The CPD is a non-profit corporation that has sponsored in past 

presidential election cycles a series of debates between the presidential and vice-presidential 

candidates of the Democratic and Republican Parties and has announced its intention to sponsor 

a similar series of debates in the present presidential election cycle. 

The CPD has made, and intends to make, in connection with its proposed series of 

debates between the Democratic and Republican candidates for the offices of President and Vice 

President, payments for goods and services, significantly in excess of $1,000. Such payments 

will provide substantial and tangible benefits to the Republican arid Democratic candidates in 
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their campaigns for the offices of President and Vice President and will influence and improve 

the chances of election of the Republican and Democratic Party candidates over the chances of 

the Reform Party candidates for those offices. Such payments are, therefore, “expenditures” and 

“in-kind contributions” as defined by the Federal Election Campaign Act of 1971 (the “Act” or 

“FECA”), as amended, 2 U.S.C. $3 431 a. a. (1997 and Supp. 1999). 

Because in the aggregate these conhibutions total in excess of $1,000 in a 

calendar year, the CPD is required by the Act to register as 8 “political committee,” and to file 

regularly reports of receipts and expenditures, which, to date, it has not done, and which, to our 

knowledge, it has no intention of doing. Moreover, the CPD’s expenditures for these debates are 

in violation of the prohibition against expenditures by a corporation that is contained in 2 U.S.C. 

Q 441b. In addition, the CPD has received, and continues to receive, from other corporations 

donations that in the aggregate total more than $1,000 in a calendar year. Because these 

donations have been made for the purpose of sponsoring the debates between the Republican and 

Democratic candidates, they are “contributions” under the Act. As a political committee, the 

CPD’s receipt of conhibutions from corporations constitutes a violation of 2 U.S.C. 9 441a(f) 

and 2 U.S.C. 0 441a(a). 

The CPD’s staging of the debates does not fall within the “safe harbor” of 2 

U.S.C. 5 431(9)(B)(ii), which has been construed by the Federal Election Commission (the 

“FEC”) to exempt, under certain circumstances, corporate sponsorship of nonpartisan candidate 

debates from the general prohibition on corporate contributions and expenditures. & 11 C.F.R. 

0 110.13. The CPD’s sponsorship of the debates is not, however, a nonpurlisun voter education 

effort. It is, by the CPD’s own admissions, a bipartisan voter education effort, an effort to 

inform the public about the views of the Republican and Democratic candidates, and, 
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consequently, to influence voters to choose one of those hvo candidates to the detriment of the 

candidates of third parties, including the Reform Party. Moreover, the CPD was created 

specifically to provide the Republican and Democratic Parties with control over the presidential 

and vice-presidential candidate debates in the general election and to exclude third party 

candidates from those debates, and it continues to operate to do so. The CPD does not, therefore, 

meet the requirement that staging organizations not support or oppose political parties. &S 11 

C.F.R. Section 110.13(a). 

The CFD’s criteria for the selection of candidates for the forthcoming presidential 

election cycle also do not satisfy the requirements of Section I10.13(c) ofthe FEC’s regulations. 

The CPD’s selection and application of its criteria must be subject to particular scrutiny in light 

of the CPD’s creation, and continued control, by the former Chairmen of the Republican and 

Democratic Parties, its control by a Board of Directors consisting of persons closely identified 

with the Republican and Democratic Parties, and its identified goal of sponsoring b$arPism 

debates. The FEC’s regulations were designed with “neutral” non-profit organizations in mind, 

organizations whose nonpartisan voter education goals could be presumed. The CPD is, on the 

other hand, a biprs~ism organization, whose announced goals in the sponsorship of debates are 

antithetical to the fair treatment of candidates of parties other than the Republican and 

Democratic Parties. 

Section 110.13(c) provides that a sponsoring organization may limit the number 

of candidates that can participate in a debate only if it uses ‘ ~ ~ ~ - ~ s ~ ~ ~ ~ ~ $ ~ ~ ~ ~ o b j e c t i v e  c~itwia.” 

(emphasis added). The CPD’s announced criteria for the present election cycle will exclude a 

candidate unless the candidate has a level of support, prior to the debates, of at least fifteen 

percent (15%) of the national electorate as determined by five selected national public opinion 
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polling organizations, using the average of those organizations’ most recent publicly reported 

results at the time of the determination. 

The CPD’s criterion of a “leve! of support” in the natioiral electorate prior to the 

debate is not an “objective criterion.” The purpose of the debates is to provide a candidate with 

an opporhmity to influence voters and to increase hisher support in the national electorate. 

Consequently, support for a candidate in the national electorate prior to the debates is not 

reasonably related to the selection of candidates for the debates. Moreover, the FEC’s objective 

criteria requirement was designed to prevent a debate sponsor from manipulating the candidate 

selection process and making a “partisan selection” of  debate participants. The criterion of pre- 

debate support does not serve these goals. The criterion permits the CPD to introduce 

“subjective” elements into the candidate selection process - such as the level of support required 

and the method of determining support - that allows the CPD to exclude third party candidates 

from the debates. The Reform Party demonstrated sufficient support in the national electorate in 

the 1996 general election to meet the standard set by Congress to separate significant “third 

paiiies” from insigniticant “third parties,” and to qualify for federal fiinding of its candidates for 

the iJrer;er!t wA-d  ele~tir; campaign. Its qualification for federal funding - a truly objective 

criterion - must satisfL any concern about its electoral significance or support for its candidates 

in the national electorate that would be appropriate for consideration. 

The CPD’s decision to select 15% as the level of support necessary to participate 

in the debates is solely the “subjective” judgment of the CPD concerning the level of “support” 

in the national electorate that it considers appropriate. The CPD has not provided any 

explanation or support for its choice, and it is three times the level selected by Congress for 

federal h d i n g .  Indeed, the only apparent basis for the selection o f  15% was that it was deemed 
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by the CPD to be sufficiently high to deny the Reform Party nominee - and in particular the 

leading candidate for that ncrmination, Mr. Buchanan - the opportunity to participate in the 

debates. 

Finally, the CPD’s decision to use a “fixed percentage” (15%) of level of support 

and to use the average of five public opinion polls to determine level of support has no rational 

basis, and is purely subjective. No poll can “determine” a single percentage of support; it can 

only predict a “range” of values in which the actual figure may lie. Margins of error in the 

range of +/- 3% to +/- 5% indicate that an estimated plurality of 13% for a candidate could be as 

large as 16-18% with a high degree of statistical confidence. To eliminate a candidate, therefore, 

without considering the margin of error would produce an “unreasonable” and, consequently, 

“subjective” result. The CPD’s decision to average five identified pre-existing polls with 

diff?,w;;i aiethodologies is similarly flawed. Polls that relate to different populations, which the 

? r q m d  p2k are likely to do, cannot be ’iombi& xder  my  circumstances. Moreover, if the 

sanil,:+ SILC:, ai the identified polls Pl’itr, E simplc avemge would not account for the fact that 

polls with larger samples are inherently more ~l iable .  

The Complainants, therefore, request that the FEC find that the CPD’s pre-debate 

support criterion violates both the Act and the FEC’s implemerihg regulations because it is 

neither pre-existing nor objective. The FEC should, therefore, direct tb.e CPD to replace the pre- 

debate support criterion with the criterion of public funding in the general election. Additionally, 

the FEC should find that, as a result of its improper candidate selection criterion, the CPD is 

acting as an illegal, non-reporting political committee that is receiving and making illegal 

corporate contributions. 
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Complainant Patrick J. Buchanan is an individual who complies with each of 

the eligibility criteria set fofih in Article 11, Section 1 of the United States Constitution: (a) he is 

at least 35 years of age, (b) he is a natural born citizen of the United States, and (c) he has been a 

resident of the United States for more than 14 years. Mr. Buchanan is, or will be prior to the 

time now set by the CPD for the selection of the debate participants, on a suficient number of 

state ballots to have a mathematical chance of garnering in excess of 270 votes in the Electoral 

College. Mr. Buchanan is a candidate for the Reform Party nomination for the office of 

President of the United States, and prior to the time now set for the selection of debate 

participants expects to be the Reform Party candidate for the office ofpresident. Consequently, 

Mr. Buchanan expects to be a competitor of the nominees of the Republican and Democratic 

Parties. As a competitor, Mr. Buchanan has an interest in knowing the persons who are 

supporting the candidates of the Republican and Democratic Parties and the level of their support 

to these candidates, and in insuring that those sources of support are legal. Moreover, as a 

competitor, if Mr. Buchanan is not permitted to participate in the presidential debates, his 

chances at prevailing in the general election will be significantly reduced. Indeed, the millions 

of dollars in free television time that the debates will offer Mr. Buchanan's competitors is a 

substantial and tangible benefit that Mr. Buchanan would find it difficult to overcome. Mr. 

Buchanan is also a registered voter in Virginia. As a registered voter interested in the 

presidential electoral process, Mr. Buchanan has an interest in knowing exactly which political 

committees are supporting which candidates, and information concerning individuals and entities 

that have chosen to support the Democratic and Republican nominees. Possession of this type of 

information would assist Mr. Buchanan, and others to whom he would communicate the 
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information, in evaluating the various candidates for President and Vice President. The inability 

of Mr. Buchanan to obtain information that the FECA expressly requires be made available will 

result in a substantial, concrete and particularized injury to him and other similarly situated 

voters. Mr. Buchanan's address is 8233 Old Courthouse Road, Vienna, VA 22182. 

Complainant the Reform Party, whose nomination Mr. Buchanan is seeking, will 

be on the ballot on a sufficient number of states for the presidential and vice-presidential election 

to be held on November 7,2000, prior to the time now set by the CPD for the selection of debate 

participants, to accumulate 270 votes in the Electoral College - the number needed to be elected 

President and Vice President of the United States. By virtue of its performance in the 1996 

presidential elections, in which its nominee received more than 5% ofthe popular vote, the 

Reform Party is one of only three parties whose nominee will receive federal h d s  for the 2000 

presidential election cycle. As a competitor of the Republican and Democratic Parties, the 

Reform Party has an interest in information about the persons who are supporting the Republican 

and Democratic Parties. If its candidates are not permitted to participate in the debates, the 

Reform Party will be injured by the resulting lack of exposure, which would in turn jeopardize 

its ability to obtain federal h d i n g  for its nominee in the 2004 election cycle. Moreover, the 

millions of dollars of free television time that the debates will offer the Reform Party's 

competitors will provide a substantial and tangible benefit to those entities that the Reform Party 

will be unlikely to be able to overcome. The Reform Party's address is 4100 Cathedral Avenue, 

N.W., #703, Washington, D.C. 10016. 

Complainant Bat Choate is the Chairman of the Reform Party, which as a 

publicly funded party, is a direct electoral competitor of the Democratic and Republican Parties. 

As Chairman of the Reform Party, Mr. Choate has an interest in knowing the persons who are 
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supporting the candidates of the Democratic and Republican Parties and the level of support to 

those candidates, and insuring that those sources of support are legal. Mr. Choate also has a 

substantial need to have available accurate FEC reports reflecting the activities of all political 

committees and their relationships with other publicly funded political parties. As a registered 

voter in Virginia interested in the presidential electoral process, Mr. Choate is entitled to know 

exactly which political committees are supporting which candidates, and also is entitled to 

information concerning individuals and entities that have chosen to support the Democratic and 

Republican nominees. Possession of this type of information would assist Mr. Choate, and 

others to whom he would communicate the information, in evaluating the various candidates for 

President and Vice President. The inability of Mr. Choate to obtain information that the FECA 

expressly requires be made available will result in a substantial, concrete and particularized 

injury to him and other similarly situated voters. Mr. Choate’s address is 4100 Cathedral 

Avenue, N.W., #703, Washington, D.C. 20016. 

Complainant Buchanan Reform is the principal campaign committee of Patrick 

J. Buchanan. As Mr. Buchanan’s principal campaign committee, Buchanan Refoim is a direct 

competitor of the campaign committees of the Democratic and Republican presidential 

candidates. As such, Buchanan Reform would be harmed if its candidates are not permitted to 

participate in the presidential and vice-presidential debates as their chances of prevailing in the 

presidential election would be significantly reduced. Indeed, the millions of dollars of free 

television time will provide substantial and tangible assistance to the campaign committees of 

the Democratic and Republican candidates that Buchanan Reform would find it impossible to 

duplicate. Buchanan Refom’s address is 8233 Old Courthouse Road, Vienna, VA. 
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Complainant Angela M. Buchanan is a registered voter and a political supporter 

of the Reform Party and Patrick J. Buchanan. As such, Ms. Buchanan has a specific interest in 

having an opportunity to cor,lpare and contrast the views of Patrick J. Bucha~ian andor the 

Reform Party with those of the nominees of the Democratic and Republican Paeties. Moreover, 

as a registered voter interested in the presidential electoral process, Ms. Buchanan is entitled to 

know exactly which political committees are supporting which candidates, and also is entitled to 

information concerning individuals and entities that have chosen to support the Democratic and 

Republican nominees. Possession of this type of information would assist Ms. Buchanan, and 

others to whom she would communicate the information, in evaluating the various candidates for 

President and Vice President. The inability of Ms. Buchanan to obtain information that the 

FECA expressly requires be made available will result in a substantial, concrete and 

particularized injury to her and other similarly situated voters. Ms. Buchanan's address is 8233 

Old Courthouse Road, Vienna, VA 22182. 

Respondent the CPD is a not-for-profit corporation organized under the laws of 

the District of Columbia. The CPD was organized and is controlled by the Republican and 

Democratic Parties. The Internal Revenue Service has exempted the CPD from taxes pursuant to 

Section 501(c)(3) of the Internal Revenue Code. The address of the CPD is 601 Thirteenth 

Street, NW., Suite 310 South, Washington, D.C. 20005. 
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The CPR es In Connection With Imooosed  S w  
Qf Pre itures And Contnbuti ons lor 

’s P a m s  For Goods a Servic 
sidential And Vice-presidential Debates Ar e Emend 
nder The Act, 

. .  A. 

On or about January 6,2000, the CPD announced that it will sponsor a series of 

three presidential debates and one vice-presidential debate to occur in October, 2000. 

Commission on Presidential Debates, 

(Jan. 6,2000) (hereinafter 2000 Candida Selection C h  ‘ter&). Ex. . .  . 

1. Staging the presidential and vice-presidential debates i s  an expensive proposition that will 

require the CPD to expend substantial sums from its corporate treasury and to obtain substantial 

donations of funds f?om various for-profit corporations. For example, in 1996, the CPD 

collected between $25,000-250,000 from five different companies to sponsor the Presidential 

debates. & Connie Cas ,  New m e  for Special Xnt erest Monev: C o d  to Underwnte 

Debates, Associated Press, Sept. 28, 1996. Ex. 2. In 1992, is was noted that “[tlhe list of 

sponsors for [that] year’s three presidential debates and single vice-presidential debate reads like 

a Who’s Who of corporate America: Philip Morris, Atlantic Richfield, ATLT, and RTR Nabisco, 

to name a few.” &.g Big Bu-s Mav Be Deba t -  e W , The Bergen Record, Oct. 20, 

1992, , at El[ (quoting The Associated Press). Ex. 3. In staging debates in the present 

presidential election cycle, the CPD will again rely on its corporate treasury and the assistance of 

donations that it has aiready received and will continue to receive from various large for-profit 

corporations. Indeed, Anheuser-Busch has already contributed $2 million to sponsor this year’s 

debates. 

2000, at A18. Ex. 4. 

k a n a  Hufington, Jnclude B u s b a n  in the Rebat eS, Washington Times, Feb. 2 1, 
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The funds that the CPD has expended and will continue to expend to stage the 

forthcoming presidential and vice-presidential debates will provide substantial and tangible 

benefits to the presidential and vice-presidential candidates of the Democratic and Republican 

Parties and will improve those candidates’ chances for election and reduce the chances of the 

candidates of other parties, including the candidates of the Reform Party. Participation in the 

debates provides extensive television exposure and stimulates extensive media coverage. Such 

exposure increases automatically the candidate’s ability to communicate hisher message and to 

obtain the support of voters. 

In 1992, for example, when Ross Perot, a third party candidate, was permitted to 

participate in the debates sponsored by the CPD, polls taken before the debate showed that Mr. 

Perot had the support of approximately 7% of the electorate; after participating in the debates, 

Mr. Perot received the support of approximately 19% of the electorate in the general election. 

& Tom Squitieri, 

2000, at 12A. Ex. 5. Conversely, the exclusion of a candidate from the presidential debates is a 

virtual death sentence to hisher candidacy. In this regard, John Anderson a former Independent 

candidate for the presidency, recently stated that it was “absolutely devastating” when he was 

excluded from the second presidential debate in 1980. & Douglas Kiker, -Released for 

Fail Debates, AP Online (Jan. 7,2000). Ex. 6. Mr. Anderson further noted that being excluded 

from the debates “sends a signal that [a candidate] is somehow less credible than the other two 

candidates invited to the debate.” 

Defends Debate s’ L i m i m  , USA Today, Jan. 7, 

. .  

Because of the substantial and tangible benefit to the candidates of the 

Democratic and Republican Parties, any hnds that the CPD has expended or will expend to stage 

the debates are “expenditures” as defined by the Act. &g 2 U.S.C. $431(9)(A) (defining an 
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expenditure as “any purchase, payment, distribution, loan, advance, deposit, or gift of money or 

anything of value, made by any person for the purpose of influewing any election for Federal 

office”); see alsQ 11 C.F.R. Q lOO.S(a)(l). They are also in-kind contributions to the candidates 

of the Democratic and Republican Parties who will participate in the debate. 

B. The CPD ha ust Reeister - As A Po litical Committ ee And I t m d i t u r e  s In CQnnection 
With The Proposed D ebates And I ts Rece ipts of  Contrib utions From Corporatiolas 
Us t j tu t e  Vjolations Of The Act 

The FECA defines a political committee as, inter alia, “any committee, club 

association, or other group of persons which receives contributions aggregating in excess of 

$1.000 during a calendar year or which makes expenditures aggregating in excess of $1,000 

during a calendar year.” & 2 U.S.C. Q 431(4)(A). Entities falling within the ambit of that 

definition are required to fille a Statement of Organization with the FEC. 2 U.S.C. 0 433. 

The Act also mandates that political committees file reports detailing the contributions received 

and expenditures made by the committee. &g 2 U.S.C. Q 434. Because the CPD has received 

contributions in excess of $1,000 and has made expenditures in excess of $1,000, it is required to 

register as a political committee and to file reports of receipts and expenditures, but has not yet 

done so, and to our knowledge has no intention of doing SO. (%, %, Huffington, 

-an in the Debates , supra). Moreover, the CPD’s expenditures for these debates are in 

violation of the prohibition against expenditures by a coqoration that is contained in 2 U.S.C. 

tj 441b. In addition, the CPD has received, and continues to receive, from other corporations 

donations that in the aggregate total more than $1,000 in a calendar year. Because these 

donations have been made for the purpose of sponsoring the debates between the Repubiican and 

Democratic candidates, they are“contributions” under the Act. As a political committee, the 
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CPD’s receipt of contributions from corporations constitutes a violation of 2 U.S.C. 0 441a(f) 

and 2 U.S.C. 5 441a(a). 

n e  CPD’s Stagin r e Of The Deb ate s Does Not Fall Within The Safe Ha bor Of 2- 
ecause The CPR Is Not A Non- Its Caddjgg 

n 

. .  C. 

The FEC has promulgated regulations that equate nonpartisan candidate debates 

staged by a 501(c)(3) corporation with nonpartisan get-out-the-vote activities and allows such 

corporations to stage candidate debates ifthe staging organization “dofes] not endorse, suppot$, 

or opposepolitical candidates orpoliticalparties . . . .” & 11 C.F.R. § 1 10.13(a) (emphasis 

added). Moreover, it permits staging organizations to exclude from the debates some of the 

candidates for the office in question, if the candidate selection is determined by pre-existing 

objective criteria. & 11 C.F.R. 110.13(c). Only if the corporate staging organization 

complies with these requirements may it (1) expend its own b d s  to srage a candidate debate 

and (2) collect funds from other corporations to help defray the costs of staging a candidate 

debate. Sgg 11 C.F.R. tj 114.4(f).’ Absent compliance with Section 110.13(a) and (c), both the 

purported staging organization and its corporate contributors would be in violation of the Act. 

’ The D.C. Circuit has expressly endorsed the FEC’s regulation allowing, under 
appropriate circumstances, the use of corporate funds to stage debates: ‘“As early as 1976, the 
FEC recognized that § 441b could be construed to bar the use of corporate funds to stage 
debates. To remove doubt about the legality of corporate sponsorship of debates, the FEC 
promulgated a regulation incorporating its view that nonpartisan debates are designed to educate 
and inform voters rather than to influence the nomination or election of a particular candidate, 
and thus funds expended . . . to defray costs incurred in staging nonpartisan debates ought not 
run afoul of 5 441b.” & Perot v. Federal Election C o w  ’ ~ 97 F.3d 553,556 (D.C. Cir. 1996) 
(internal quotations omitted) (emphasis added). 
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1. The CPD Was Cr eated Sole Iv To Provide The R e D u m d  D W  
ver Tho Presidential Candidate Debates And ’&&&& 

rtv Candidat And It ConQ ’Dues To &e rate To Do SQ, 
Parties With Control 0 

The origins of the CPD can be traced back to 1985 when the Chairmen of the 

Democratic and Republican National Committees agreed that those two parties should cooperate 

in sponsoring presidential and vice-presidential debates. The two parties subsequently entered 

into an agreement that had as its goal the production of “nationally televised joint appearances 

conducted behveen the presidential and vice-presidential nominees ofthe two majorpoiiricol 

partiks . . . .” Joint Memorandum of Agreement on Presidential Candidate Joint 

Appearances signed by Paul G. Kirk, Jr., Democratic National Committee Chaiman, and Frank 

J. Fahrenkopf, Jr., Republican National Committee Chairman (Nov. 26, 1985). Ex. 9. The 

agreement further provided that “to better fulfill our parties’ responsibilities for educating and 

informing the American public and to strengthen the role of political parties in the electoral 

process, it is our conclusion that future joint appearances should be principal4 andjointly 

sponsored and conducted by the Republican and Democratic Committees.” &I, (emphasis 

added). At the time of that statement, the presidential and vice-presidential debates were 

sponsored by the League of Women Voters (the “League”), which like the CPB is a non-profit 

501(c)(3) corporation. In 1980, of its own volition, the League included Independent candidate 

John Anderson in certain presidential debates. 

Fifteen months after stating their intention to assume control of the presidential 

and vice-presidential debates, the Democratic and ‘Republican Parties issued both joint and 

individual press releases noting the formation of the CPD and expressly stating that the CPD was 

a “bipartisaro”organizat-ion created ‘Yo implement joint sponsorship of general election . . . 

debates, . . . by the national Republican and Democratic Committees between their respective 
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nominees.” &g, G, Joint News Release of the Democratic National Committee and the 

Republican National Committee, J W C m  e 

(Feb. 18, 1987) (emphasis added). Ex. 8. 

’ mial  DebatG . .  

The CPD is currently, and has always been, Chaired by Frank J. Fahrenkopf, Jr., a 

former chairman of the Republican National Committee, and Paul G. Kirk, a former chairman of 

the Democratic National Committee. The CPD’s Board of Directors is divided among 

representatives of the Democratic and Republican Parties and includes elected officials from 

those parties. There are no CPD members representing the Reform Party, or for that matter 

representing my other party. Ex. 9. The bipartisan nature and agenda of the CPD, and 

concomitant opposition to third parties, is not surprising, given the major parties’ historical fear 

of third parties. Scholars who study the history of third parties in the American electoral process 

agree that third parties typically grow in size and strength when the public becomes increasingly 

dissatisfied with major-party attempts to skirt issues that the public deems significant. i%% 

Willmore Kendall & Austin Ranney, Demo cracv 4 th e A m a  ’ a Partv Svstegl458 (1956); 

Steven J. Rosenstone, Roy k. Behr & Edward H. Lazarus, 

Ra?ons e to Maior Partv F 

Abramson, John H. Aldrich, Phil Paolino & David W. Rhode, Third Party and - ch. 5 (2nd rev. ed., Princeton University Press 1996); Paul R. 

ates in Amencatl P e. Anderson and Pero .t, Poi. Sci. Q. 349 (1995). In large olitics; Wailac . .  

part, major parties have historically avoided certain issues because in order “to pull together 

heterogeneous national coalitions, they had to craft exceedingly broad and elastic campaign 

appeals.” & Mark Voss-Hubbard, 

h e n c a n  Public Life. 1830-190Q, 86 J. Am. Hist. 131 (1999). And major parties have therefore 

responded “rationally,” in a sense, when seeking to avoid such polarizing issues. U at 133. 

. .  
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The Republican and Democratic Parties understand that third parties often 

j i  

:3 

redefine the terms of mainstream political debate. Third parties “take a cry f r ~ m  the margins of 

American life-an issue, or an interest, or a prejudice-and force it onto the agenda of the 

political elite.” & Sean Wilentz, Third Out: Whv the Reform Pam’s Best D a vs Are B e u ,  

New Rep., Nov. 22, 1999, at 23. Ex. PO. The Republican and Democratic Parties also recognize 

that third parties are best able to impact the political dialogue during presidential elections, 

which constitute a unique opportunity to attract the interest of the American electorate. The 

Republican and Democratic Parties therefore have a distinct incentive to silence third parties by 

excluding them from the presidential debates, thereby minimizing their ability to raise the issues 

that the Piiajor parties would rather not address. Presidential and vice-presidential candidate 

debates that included third party candidates would, of course, seriously undermine the major 

parties’ efforts to maintain their silence on controversial issues. The CPD was created to avoid 

this situation. 
I 

To put into action its bipartisan agenda, in July 1987, soon after its formation, the 

CPD created an zdvisory committee tasked with developing candidate selection criteria for the 

1988 presidential and vice-presidential debates. This committee recommended that only those 

candidates with a “realistic (h, more than theoretical) chance” ofwinning the election should 

. .  be included. & Commission on Presidential Debates, Candidate Sei-ena fo r 1996 

(Sept. 19, 1995) (hereinafter, 2996 Candidate Selection General Election Debate P- 

Criteria). Ex. 11. 

. .  . 

In 1988, the CPD and the League agreed to alternate sponsorship of the 1988 

presidential and vice-presidential debates. However, secure in their knowledge that the CPD 

would be amenable io their requests, the Bush and Dukakis campaigns presented the League 
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with an ultimatum setting forth detailed requirements addressing every facet of the debates with 

which the League would have to comply if it wished to have the major party candidates 

participate. Consequently, the League promptly withdrew its sponsorship. 

Indeed, the League explained its decision as follows: 

The League of Women Voters is withdrawing its sponsorship of 
the presidential debates . . . because the demands of the two 
campaign organizations would perpetrate a fraud on the American 
voter. It has become clear to us that the candidates’ organizations 
aim to add debates to their list of campaign-trail charades devoid 
of substance?, spontaneify and answers to tough questions. The 
League has no intention of becoming a~ cicccessopy to the 
hoodwinking of the American public. 

‘ I  77. h League of Women Voters, News Release: Leawe W e s  to H-te a 

WlthdeawsSuDDortfiromEinalblDabatr: (Oct. 3, 1988) (emphasis added). Ex. 12. 

After the League’s withdrawal, the CPD become the sole sponsor of the presidertial and vice- 

presidential debates and complied with each and every demand of the major party candidates. 

Since 1988, the CPD has maintained its monopolistic control over the presidential and vice- 

presidential debates. 

In 1992, the CPD again demonstrated that it is nothing more than an alter ego of 

the major parties. Although the CPD had previously evidenced an intent not to invite Ross Berot 

and Admiral James B. Stockdale to participate in the presidential and vice-presidential debates, 

respectively, it altered its position in accordance with the desires of the Bush and Clinton 

campaigns. See 

ns o f  the C m .  on Hous e A d m i n u  ‘ , 1Q3d Cong. 44,50-51 (1993) (statement of 

Bobby R. Burchfield) (noting that the Bush and Clinton campaigns mandated the inclusion of 

Ross Perot and Admiral James 8. Stockdale in the presidential a d  vice-presidential debates, 
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respectively). Ex. 13. Prior to the 1992 presidential debates, polling indicated that Ross Perot 

had the support of approximately 7% of the American people. In large part due to his 

participation in the debates, Ross Perot received approximately 19% of the popular vote in the 

1992 election. & Squitieri, Panel Defends Deba tes’ Limit As Fair. Reason A, supra. 

The 1992 presidential election also provides a prime example of a third party 

candidate successfully using the presidential debates to push an issue into the arena of legislative 

and executive branch action against the wishes of the major parties. Ross Perot’s 1992 challenge 

gave President Bush and Governor Clinton dramatic incentives to discuss deficit reduction. The 

issue took hold and, after the 1992 election, became the focus of concerted government effort. 

As one historian writing in The We w ReDubl ir remarked: “When Perot first proposed [to 

eliminate the deficit], it seemed like political and fiscal lunacy. In two years it was on the 

mainstream policy agenda. In six years it was reality.” Wilentz, supra, at 2. 

Not surprisingly, in 1996, the major parties determined that it was not in their 

interest to include a third party candidate and therefore contrived, with the assistance ofthe CPD, 

to keep Ross Perot out of the presidential debates, even though Mr. Perot had received a 

significant portion of the popular vote in 1992 and was backed by $30 million in federal funds. 

For example, George Stephanopolous, former Senior Adviser to President Clinton, candidly 

discussed why the major parties did not want Ross Perot in the 1996 debates: “[The Dole 

campaign] didn’t have leverage going into the negotiations. They were behind, they needed to 

make sure Perot wasn’t in it. . . . We didn’t want [the public] to pay attention. . . . We wanted 

the debates to be a non-event.” &,g 

170 (Harvard Univ. Inst. of Politics ed. 1997). 

for P resident: ‘ The Manapen Look at ’96 at 162, 



The CPD complied with the desires of the major parties by promulgating 

candidate selection criteria that instead ofbeing objective and pre-existing, as required by the 

FEC’s regulations, were subjective moving targets with which Mr. Perot could never 

conclusively comply. Moreover, the CPD invited President Clinton and Senator Dole to 

participate solely on the basis of their being the Democratic and Republican nominees, 

respectively. & 1996 Candidate Selection Gtena.  The third party candidate selection criteria 

required ( I )  evidence of national organization; (2) signs of national newsworthiness and 

, 

competitiveness; and (3) indicators of national enthusiasm or concern to determine whether a 

candidate has a sufficient chance of election to warrant inclusion in one or more of [the CPD’s] 

debates.” Based on the subjective nature of these criterion, Mr. Perot was successfully excluded 

from the 1996 Presidential debates; as a direct consequence, Mr. Perot received a mere 8% of the 

popular vote in that election. 

Qf A Non? ’ artisan Stap- 0 
. .  2. 

Section 110.13(a) of the FEC’s regulations require that staging organizations be 

( I )  non-profit organizations, and (2) not endorse, support or oppose political candidates or 

politicalpurties. The CPD does not meet this requirement. The CPD was created by the 

national committees of the Republican and Democratic Parties to provide for televised joint 

appearances between the nominees of the two major political parties. The CPD had its genesis in 

an agreement entered into by Messrs. Fahrenkopf and Kirk and, when rhey held the posts of 

Chairman of the Republican National Committee and Chaimm of the Dernocratic National 

Committee, and after its formation they assumed the role of, and continue to serve as CPD’s co- 

chairmen. The CPD has described itself as a “bip,utisan” organization created to implement 
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joint sponsorship of debates by the Republican and Democratic committees between “their 

respective nominees.” 

The CPD’s organizational history, public statements and present control by 

persons zffiliated with the Republican and Democratic Parties evidence its support for the 

Republican and Democrat.ic Parties, and its opposition to third parties, including the Reform 

Party. The FEC cannot reasonably construe support to reach only “contributions” or 

“expenditures,” which the CPD could not make legally anyway, or explicit endorsements, which 

are specifically prohibited elsewhere in the regulations. The FEC must instead construe 

“support” and, indeed, Section 110.13(a) as a whole, in light of the purpose of that provision: to 

insure that staging organizations are nonpartisan. The FEC’s debate regulations assume that a 

staging organization will be a “neutral” referee that is free of partisan bias and that will “select” 

participants for the debate on the basis of “objective” criteria. The CPD is clearly not such an 

organization. The CPD has conceded that it is a partisan organization, although its partisanship 

extends to two parties. Just as the fox cannot be aliowed to guard the hen house, organizations 

like the CPD, which in this case represents the interests of two foxes, cannot be allowed to 

control the selection of candidates to participate in debates. 

3. l e  T ’S Bv Pre-esta!&shd . .  
iective C W& 

The FEC’s regulations governing candidate selection ceiteria provide, in pertinent 

part, that staging organizations must use “pre-established objective criteria to determine which 

candidates may participate in a debate. For general election debates, staging organizations(s) 

[sic] shall not use nomination by a particular political party as the sole objective criterion to 

determine whether to include a candidate in the debate.” & 1 1  C.F.R. 0 110.13(c). The CPD 
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has recently announced the criteria governing candidate selection for the 2000 presidential and 

! 

vice-presidential debates: (1) evidence of Constitutional eligibility; (2) evidence of ballot access; 

and (3) indicators ofelectoral support. & 2000 Candidate Selection Cr i t e ~ .  “The CPD’s third 

criterion requires that the candidate have a level of support of at least 15% (fitteen percent) of 

the national electorate as determined by five selected national public opinion polling 

organizations, using the average of those organizations’ most recent publicly reported results at 

the time of the determination.” s?;r; &. The five polls on which the CPD is likely to rely are the 

ABC-Washington Post, CBS-New York Times, NBC-Wall Street Journal, CNN-USA Today- 

Gallup, and Fox News-Opinion Dynamics. 

The CPD 
Present Control . . (sJ2Qss 

’ s  Creation BY The Republi can And Democratic Parties And Ita 
Bv Persons A- With Tho- 

h t i n y  Of Its Candid ate Selecti on Critem 

(a) 
. .  

When it promulgated its debate regulations, the FEC declined to provide explicit 

criteria for the selection of participants. Instead, the staging organization was permitted to 

develop its own criteria, provided that they were “objective.” The FEC’s decision to rely on the 

staging organization to develop its own candidate selection criteria rested, however, on the 

premise that the organization wodd be “nonpartisan” and a “neutral” referee. We believe that 

the CPD does not meet the qualifications required of a staging organization, but even if the FEC 

concludes that it satisfies the technical requirement of Section 110.13(a), the FEC must conclude 

that it is not the “nonpartisan” “objective” decisionmaker that Section 1 10.13(c) presumes the 

staging organization will be. To the contrary, by its own admission the CPD is a bipartisan 

organization with a bias toward debates between the candidates of the Republican and 

Democratic Parties. The CPD’s candidate selection criteria cannot, therefore, be accorded the 
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presumption of regularity that the criteria promulgated by a neutral organization might be 

2 

! 

accorded. Instead, the criteria must be subject to close scrutiny to determine if they are truly 

“objective,” or only apparently objective, and subject to manipulation to achieve the CPD’s 

explicit goal of bipartisan debates between Republican and Democratic nominees. 

(b) The C PD Crit e i o n  Requ iring Pre -Debate Suwwort In The Electorate & 
P -< ot “ . t’v ” 

The CPD has chosen “pre-election support in the electorate” as a criterion to 

increase the chances that a third party candidate will not qualify for the debates and to avoid 

consideration of the Reform Party’s status as the only party, other than the Republican or 

Democrats, to receive federal funding. The FEC’s debate regulations require “pre-existing 

objective criteria.” & 1 1 C.F.R. 5 11 0.13(c). The CPD’s new criteria require that debate 

participants meet the constitutional qualifications to be President or Vice President and have 

hisher name on the ballots in a sufficient number of states to have a mathematical possibility of 

achieving the 270 electoral votes needed for election. We agree that these criteria are objective. 

We also recognize that application of these criteria might result in a substantial number of 

candidates qualifying to participate in the debates. The obvious choice for an objective criterion 

to fixther winnow the field would be qualification for the receipt of federal funds in the general 

election. First, it is truly objective, and not subject to manipulation. Second, it links 

participation in the debates to a congressionally determined test of party and candidate 

significance. T’nird, it avoids the anomaly of a candidate who has been deemed of such electoral 

significance as to qualify - either in his own right or through hisher party - for federal funding 

being excluded froni the debates on the ground of lack of electoral significance. 
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The CPD has determined, however, to use the candidate’s position in pre-debate 

polls to select candidates for the debate. The CPD pre-debate “level of support” criterion makes 

no sense, of course, since the purpose of the debates is to provide a candidate with an 

opportunity to influence voters and to increase hisher support in the national electorate. A 

debate is intended to be an exchange of different views. Thus, it is not unreasonable for a voter 

to want to hear the views of candidates other than the candidate that he or she expects to support 

at the arbitrary instant in time when a poll is taken. In other words, the presidential and vice- 

presidential debates serve an important purpose in terms of developing issues and influencing a 

voter’s ultimate decision. &.g. Jamin B. Raskin, m e b a t  e G e m  ,73 Tex. L. Rev. 1943, 

1985 (1999) (comparing the manner in which Mr. Perot’s idusioir in the 1992 presidential 

debates brought deficit reduction to the fore with the fact that his exclusion from 1996 debates 

deprived voters of an opportunity to hear from a candidate who opposed NAFTA). Ex. 14. 

Consequently, support for a particular candidate in the national electorate prior to the debates 

would appear to be irrelevant io a determination of who should take part in the debates. More 

importantly, however, the use of the candidate’s position in pre-debate polls provides the CPD 

with an opportunity to exclude the candidates of the Reform Party, while a federal financing 

criterion would not. The pre-debate support criterion permits the CPD to introduce “subjective” 

elements into the candidate selection process - such as the level of support required and the 

method of determining support - that allow it to exclude third party candidates from the debates. 

Congress has recognized the problem associated with using pre-election polls to 

determine questions of a candidate’s electoral significance in a general election during its 

consideration of federal financing for candidates, and it chose to rely instead on a candidate’s or 

party’s performance in the general election. For example, when debating a prior, and now 
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repealed, campaign financing law, Congress considered a proposal containing a provision that 

i ;'.i 
I -  

, .. :: 

would have allocated funding based in part on polling. The following colloquy demonstrates 

Congress' recognition of the obvious pitfalls associated with such a mechanism: 

Senator Williams: [I]f the polls [the candidate] relied on were as misleading and far off 
base as they were in 1948, [the cacdidate] may end up with 4.99% of the vote and $8 
million debt and nothing to pay for it. . . . 
The Chairman: Those polls were not far off in 1948. They reached the wrong 
conclusion. But if you look at a poll that says you have 5 1 percent, the man who took the 
poll claimed a ten-percent margin for error, or at least 5 percent. So he would claim three 
points for his allowed error. So you say you got 5 1 or 52 percent. The outcome could be 
different just by the slippage in his own margin of error. 

Senator Ervin: [Wlho is going to run the poll? Certainly the Govement would not let 
me run the poll if I were running for President and would not take my figures. You 
would have to set up some more Govement machinery to take the poll. 

117 Cong. Rec. 42,585 (daily ed. Nov. 22, 1971) (colloquy inserted into the 1971 Congressional 

Record at the request of Sen. Ervin). Ex. 15. This colloquy demonstrates that Congress was 

cognizant of the problems associated with using polls. Congress recognized both that polls have 

inherent weaknesses and are easily subject to manipulation or methodological defects. Indeed, 

polls accomplish nothing beyond providing limited insight into voters' preferences at a specific 

moment in time. 

When considering the role of third parties in American politics, Congress rejected 

polls and instead reasonably determined that the only truly objective way to gauge electoral 

significance is to wait until the election itself occurs and then examine the actual results. Thus, 

when enacting the FECA, Congress opted to provide third parties with federal funding for the 

presidential election cycle only if the party met a truly objective test - obtaining the support of 

5% of the electorate in the previous election cycle. This 5% criterion remains the only statutory 

definition we have of electoral significance. 
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Conversely, the CPD has chosen a criterion that is three times higher than the 

number chosen by Congress to determine entitlement for federal funding. Moreover, where 

Congress used a post-election indicator of electoral support that allowed a candidate to conduct 

hisher complete campaign, the CPD has opted to measure electoral support at the early stages of 

the campaign, thereby precluding candidates from having a full and fair opportunity to develop 

hidher message and attract voters. 

There are innumerable examples of the inability of polls to make accurate 

predictions concerning the electoral significance of a candidate: 

0 During the 1992 Wisconsin senatorial race, an “important” late summer 
poll indicated that now Senator Russ Feingold trailed each of his primary 
rivals by thirty points. &g David E. Umhoefer C Mike Nichols, &Q& 

and Checota in Close &e for §e-, Milwaukee J., Aug. 16, 
1992, at Al.  Ex. 16. 

0 In 1994, a poll suggested that now Senator Bill Frist would be defeated by 
incumbent Jim Sasser by over 20 points. & Phil West, 

July 28, 1994, at A13 Frist ended up prevailing by a 56 to 42 margin. Ex. 
17. 

. .  ins in Seraj& Poll F ~ ,  The Memphis Commercial Appeal, 

* Most recently and most relevant to the instant dispute is the 1998 
Minnesota Gubernatorial election. Two weeks prior to the televised state- 
wide debates, polls indicated that now-Governor Jesse Ventura had the 
support of approximately 10% of the electorate. However, the debates 
afforded Governor Ventura an opportunity to gamer the eventual support 
of 37% of the voters and to prevail in the election. & Squitieri, Emd 

nds Debates J .m As hi-, 0 supra. , . .  

Under the CPD’s criteria, each of these candidates would have been excluded 

from the debates and would almost certainly not have defeated his rivals. 

The 2000 presidential election has already produced several similar examples. 

For example, a recent Washington Post article addressed the extreme difficulty in predicting 

results in the 2000 Republican primaries in New Hampshire, South Carolina and Michigan. In 
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each of these primaries, although polls taken just before the primary election indicated that the 

races were too close to call, each primary was decided by a substantial margin, including an 

eighteen-point differential in New Hampshire. & Richard Morin, for the 2k 

Media Got Lost, Washington Post, Feb. 27,2000, at B1. Ex. 18. Indeed, Mr. Morin reminded 

the media that “[p]olls are usehi tools; they aren’t magic wands. And some polls are better than 

others.” A decision of such magnitude as inviting candidates to participate in the presidential 

debates simply should not be based on a process that even under the best of circumstances, 

which are lacking here, is at most a “usefhl tool.” 

. .  
(c) n e  CPD’s Selec tion Of A 15 O/ o Threshold Is ComDleteIv S- e. 

The CPD has failed to articulate any rationale in support of a 15% cut-offpoint. 

It is a subjective criterion that is entirely lacking a rational foundation. The 15% criterion is 

analytically no different than the criteria described by the FEC’s General Counsel in 1996 as 

requiring “that a number of highly subjective judgments . . . be made” to determine whether a 

particular candidate has satisfied the applicable standard. &g First General Counsel’s Report, 

Federal Election Commission, MUR 4451 & MUR 4473, at 18 (Feb. 6, 1998). Ex. 19. 

Cannot Fix A Particular Point Of E l e c t o r i p o r t  And Polls Based 
ot Be 

( 4  
ilations 

-ed As Th e CPD Has Propos ed To Dg. 

The CPD’s use of polls is indisputably defective because even the best polls have 

significant margins of error. For example, leading political scientist Larry Sabato recently stated 

in response to the CPD’s candidate selection criteria that “[pJolling is not that precise. Even 

when you average five polls you don’t eliminate the individual margins of error.” Kiker, Criteria 

Peleased for F all Debat@ , supra. Because of the margin of error inherent in even the best polls, 
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it is impossible to determine the exact level of support for a particular candidate. & 

Memorandum from Dennis Aigner, CPD Indicators 0 f Electoral S u m  (Mar. 18,2000) Ex. 

20. For example, if a poll used to select candidates for inclusion in the presidential debates has a 

margin of error of plus or minus 4% and a candidate is found to have the support of 11% of the 

electorate, in reality that candidate could have the support of as much as 15% of the electorate or 

as little as 7% of the electorate. The poll, however, sinlply cannot indicate where, within the 

eight percentage point range, the candidate’s support truly falls. The CPD’s 15% criterion is 

therefore not only subjective but also operates in such a manner as to possibly exclude a 

deserving candidate from the debates becaiise of the inherent margin of error found in every poll. 

U Because of the importance of the presidential de0ates to a candidate’s electoral success, the 

only way to protect against such an improper exclusion would be to give each candidate the 

benefit of the doubt with respect to where in the range indicated by the poll, his or her support 

truly falls. LB, Thus, in the hypothetical poll with a 4% margin oferror, a candidate receiving 

the support of 11% of the electorate should be included in the debates. 

Further methodological problems are also present. Messrs. Kirk and Fahrenkopf 

have candidly admitted that the polling organizations on which the CPD intends to rely will have 

complete discretion with respect to deciding (1) the portion of the electorate polled, (2) the 

wording of the questions, and (3) the names of the candidates about which the polls inquire. & 

, supru. It is methodologically Squitieri, PaneU;lefends Debates & M i r -  w o n a b l e  

inappropriate to simply take the average of five polls using different sample sizes. & Aigner 

Memorandum, supra. For example, if the polls used by the CPD are based on populations of 

600,700, 800,900 and 1000 individuals, a simple average would overemphasize the smallest 

poll and underestimate the largest. It would also be methodologically improper to take the 

, * *  
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average of five polls using different populations. Id For example, if some polls use eligible 

voters and others use eligible voters likely to vote, a simple average would be methodologically 

flawed. It is also beyond dispute that a pollster’s decisions as to the pool ofpotential 

respondents and the wording of a poll’s questions can have a dramatic impact on the poll’s 

results. % Sheldon R. Gawiser & G. Evans Witt, a Oues tions a Jouma list Should Ask, 

National Council on Public Polls (visited Feb. 8,2000) <http://www.ncpp.or&ajsa.htm>. Ex. 

21. Here, the pollsters will be free to limit their questions to asking respondents to name the 

candidate that they are likely to support in the general election; the pollsters are not required to 

ask the respondents who they would like to see in the debates. 

The leading watchdog organization on public polling, the National Council on 

Public Polls (the “NCPP”), has recognized the possibility of these types of problems arising and 

has issued a statement expressing its concern with the degree of discretion granted to the 

pollsters. This statement provides, in pertinent part, that the 15% criterion raises “critical 

questions,” and notes that “[wlhether or not a candidate is included in the presidential debates is 

obviously an important decision;” consequent!y, any “methodological or procedural differences 

among the five polls could call their credibility into question.” National Council on Public Polls, 

. .  -v the Na tional Counc il on Public Polls to th e Commission on Pr e s i w a l  D e w  

(visited Feb 8,2000) <http://www.ncpp.ordpresidential,htm.> Ex. 22. 

D. 
. .  * .  

essed Intent To Pr otect And Fa ciilitate The D e v e l w e n t  Of 
.P 

There are only three publicly h d e d  political parties in the United States: The 

Reform Party, the Republican Party, and the Democratic Party. Congress has expressly stated 
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that a political party receiving in excess of 5% of the popular vote in the previous presidential 

election is entitled to public funding in the subsequent presidential election. As stated above, 

that is the only statutory definition of electoral significance and happens to be found in the very 

statute under which the FEC’s regulations are promulgated. The Reform Party has received in 

excess of 5% of the popular vote in each of the last two presidential elections. By statutorily 

mandating the expenditure of public funds on behalf of the Reform Party and its nominee, 

Congress has unambiguously found that the views of the Reform Party reflect those of a 

significant segment of the American public. 

Indeed, when debating the merits of what ultimately became the FECA, Senator 

Kennedy noted that the 525% formula that would be used to apportion federal fhding for minor 

parties struck “a reasonable balance [because i]t neither freezes them out entirely, nor 

encourage[s] them excessively. The threshold showing required of such parties is low enough to 

prevent ‘locking-in’ the existing two-party system, and yet high enough to prevent the artificial 

proliferation of spiinter parties set up merely to have a political joyride at the taxpayer’s expense 

in a presidential election year.” 117 Cong. Rec. 41,777 (daily ed. Nov. 17, 1971) (statement of 

Sen. Kennedy). Ex. 23. Because Congress in fact agreed to and the President signed into law 

the 5-25% provisions of the Act, it is abundantly clear that Congress intended for minor parties, 

which enjoy the support of millions of Americans, to have an opportunity to participate 

meaningfully in the presidential elections. 

Moreover, Senator Long expressly noted that federal financing €or the presidential 

election would allow voters to “kelp both parties as well as third parties. Then, having heard 

the debates, they [the voters] can decide which candidate they think would be best for the 

Nation’s interest.” 117 Cong. Rec. 42,595 (daily ed. Nov. 22, 1971) (statement of Sen. Long) 
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(emphasis added). Ex. 24. Among the reasons why Congress felt it to be of paramount 

importance to protect the interest of serious third parties such as the Refom Party is that third 

party presidential candidates often produce seismic shifts in public policy. & Raskin, supra, at 

1981. Numerous social innovations in American history “were third-party proposals years 

before major parties touched them with even the longest pole.” !& J. David Gillespie, Politlc;s 

&, 24 ( 1993). These include, inter alia, the pt the Pe- : Third Parties in T wo-Partv h e  

abolition of slavery, homesteading, graduated income taxes, Prohibition, the direct election of 

Senators, regulation of corporations, outlawing child labor, the right to collective bargaining and 

deficit reduction. 

. .  

Clearly, Congress understood that the United States’ interests are best served 

when its citizens are trusted to choose from each of the competing public policy visions that find 

advocates in the political marketplace. Indeed, as President John F. Kennedy noted “[wle are not 

afraid to entrust the American people with unpleasant facts, foreign ideas, alien philosophies, and 

competitive values. For a nation that is afraid to let its people judge the truth and falsehood in an 

open market is a nation that is afraid of its people.” Richard Winger & Joshua Rosencrantz, 

What Cho Ice Do We Ha ve?, 93 (forthcoming 2000). 
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The presidential and vice-presidential debates are the single most important 

campaign event in terns of reaching the American public.’ Thus, any truly objective criteria 

governing the selection of candidates for participation in those events must contemplate the 

inclusion of all publicly funded political parties.’ 

Praver far Re lief 

WHEREFORE, Complainants respectfully request that the FEC find that (1) the 

CPD’s current candidate selection criterion, and in particular, the pre-debate support in the 

national electorate criteria, are in violation of both the Act and the FEC’s implementing 

regulations governing candidate debates because the pre-debate support criterion is neither 

objective nor pre-existing, but is instead subjective and results driven, intended to preclude the 

participation of a constitutionally eligible candidate representing the interests of a publicly 

For example, the Supreme Court has recognized that “candidate debates are of 
exceptional significance in the electoral process. ‘[I]t is of particular importance that candidates 
have the opportunity to make their views known so that the electorate may intelligently evaluate 
the candidates’ personal qualities and their positions on vital public issues before choosing 
among them on election day.”’ Adm-sas Public Tele vision mrn ’n v. Forbes ,523 U.S. 666, 
675-76 (1998) (quoting-. Inc . v. FCC, 453 US. 367,396 (1981) 

If the FEC’s regulations governing candidate debates are found to authorize the use of 
results driven, subjective candidate selection criteria to (1) exclude certain candidates from the 
presidential and vice-presidential debates and (2) provide those candidates who are included with 
millions of dollars of free television time, the FECA is being applied in such a manner as to 
facilitate the disparate treatment of similarly situated candidates. Were the FEC to decline to 
take action to prohibit the CPD’s illegal activity and find that the CPD is acting in accordance 
with the debate regulations, the FEC has promulgated regulations that fzditate the 
unconstitutional application of the Act. 

Moreover, it has long been the case that government statutes or regulations that 
encourage private parties to engage in unconstitutional conduct create a cause of action against 
what might otherwise be a private actor. Although the CPD purports to be a private party, its 
membership includes elected officials each of whom has a vested interest in assuring that their 
respective political party obtains control of the presidency. The CPD is also an alter ego of the 
Republican and Democratic National Committees. 
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funded political party; (2) direct the CPD to substitute for the pre-debate support criterion the 

criterion of qualification for public financing in the general election; and (3) as a result of its 

improper candidate selection criteria, the CPD is acting as an unregistered and non-reporting 

political committee that is receiving and making illegal corporate contributions and expenditures 

in violation of the Act and the FEC's implementing regulations. Complainants further 

respectfiilly request that upon making the above-noted findings, the FEC take any and all action 

within its power to correct and prevent the continued illegal activities of the CPD. 
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h%rrlan A b u t  CPD: Candidate Selection Process 
Cornminion Hntory 

Go T o  2000 Candidate Selection Criteria 
Commicn Leadenhip 

p Esndrdate Srlenran 
Proms 

Sire %Leaion Criteria 

&tiowl Sponson 

Rlnsarch B SymporLa 

Reports Urqing the 
CPD's Crealon 

Contact the CPD 
COMMISSION ON ~ ~ $ I ~ E N ~ I ~  DEBATES' 
NONPARTISAN CANDIDATE SELECTION CRITERIA 
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION 

A. Introduction 

The mission a?f the nonpartisan Commission on Presidential Debates (the 
TPD") is to ensure, for the benefit of the American electorate, that general 
election debates are held every four years between the leading candidates 
for the offices of President and Vice President of the United States. The 
CPD sponsored a series of such debates in each ofthe past three general 
elections, and has begun the planning, preparation, and organization of a 
series of nonpartisan debates among leading candidates for the Presidency 
and Vice Presidency in the 2000 general election. As in prior years, the 
CPD's voter educational activities will be conducted in accordance with all 
applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations ?o debate 
based on the application of "pre-established, objective" criteria. 

The goal of the CPD's debates is to afford the members of the public an 
opportunity to sharpen their views, in a focused debate format, of those 
candidates from among whom the next President and Vice President will 
be selected. In the last two elections, there were over one hundred declared 
candidates for the Presidency, excluding those seeking the nomination of 
one of the major parties. During the course of the campaign, the candidates 
are af€ordcd many opportunities in a great variety of forums to advance 
their candidacies. In order io most fully and fairly to achieve the 
educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection 
ofthe candidates to participate in its 2000 debates. The purpose of the 
criteria is to identifj those candidates who have achieved a level of 
electoral support such that they realistically are considered to be among the 
principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three 
criteria to each declared candidate to determine whether that candidate 
qualifies for inclusion in one or more ofCPD's debates. The criteria are (1) 
constitutional eligibility, (2) ballot access, and (3) electoral support. All 
three criteria must be satisfied before a candidate will be invited to debate. 

3/8/00 9 4 7  AM 



Candidate Selection Process http://www.debares.org/pages/candsel. html 

2 0 f 5  

B. 2000 Nonpartisan Selection Criteria 

The CPDs nonpartisan criteria for selecting candidates to participate in its 
2000 gene61 election presidential debates are: 

1. Evidence of Constitutional Eligibility 

The CPDs first criterion requires satisfaction of the eligibility 
requirements of Article 11, Section 1 of the Constitution. The 
requirements are satisfied if the candidate: 

a. is at least 35 years of age; 

b. is a Natural Born Citizen of the United States and a resident of 
the United States for fourteen years; and 

c. is otherwise eligible under the Constitution. 

2. Evidence of Ballot Access 

The CPD's second criterion requires that the candidate qualify to 
have hislher name appear on enough state ballots to have at least a 
mathematical chance of securing an Electoral College majority in 
the 2000 general election. Under the Constitution, the candidate who 
receives a majority of votes in the Electoral College (at least 270 
votes), regardless of the popular vote, is elected President. 

3. Indicators of ElecForal Support 

The CPD's third criterion requires that the candidate have I level of 
support of at least 15% (fifteen percent) cfthe national electorate as 
determined by five selected national public opinion polling 
organizztions, using the average of those organizations' most recent 
publicly reported results ai the time of the determination. 

C. Application of Criteria 

The CPDs determination with respect to participation in the CPD's 
first-scheduled debate will be made after Labor Day 2000, but sufficiently 
in advance of the first-scheduled debate to allow for orderly plrtlaning. 
Invitations to participate in the vice-presidential debate will be extended to 
the running mates of each ofthe presidential candidates qlualifjling for 
participation in the CPDs first presidential debate. Invitations to 
participate in the second and third of the CPD's scheduled presidential 
debates will be based upon satisfaction ofthe same multiple criteria prior 
to each debate. 

back lo toe 

COMMISSION ON PRESIDENTIAL DEBATES' 
CANDIDATE SELECTION CRITERIA 
FOR 1996 GENERAL ELECTION DEBATE PARTICIPATION 
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A. Introdu_ctior 

The mission of the Commission on Presidential Debates ("the 
Commission") is to ensure, for the benefit of the American electorate, that 
general election debates are held every four years between the leading 
candidates for the offices of President and Vice President of the United 
States. The Commission sponsored a series of such debates in 1988 and 
again in 1992, and has begun the planning, preparation, and organization 
of a series of nonpartisan debates among leading candidates for the 
Presidency and Vice Presidency in the 1996 general election. 

The goal of the Commission's debates is to afford the members of the 
voting public an opportunity to sharpen their views of those candidates 
from among whom the next President or Vice President will be selected. In 
light of the large number of declared candidates in any given presidential 
election, the Commission has determined that its voter education goal is 
best achieved by limiting debate participation to the next President and his 
or her principal rival(s). 

A Democratic or Republican nominee has been elected to the Presidency 
for more than a century. Such historical prominence and sustained voter 
interest warrants the extension of an invitation to the respective nominees 
of the two major parties to participate in the Commission's 1996 debates. 

In order to further the educational purposes of its debates, the Commission 
has developed nonpartisan criteria upon which it will base its decisions 
regarding selection of nonmajor party candidates to participate in ips 1996 
debates. The purpose of the criteria is t0 identify nonmajor party 
candidates, if any, who have a realistic (Le., more than theoietical) chance 
of being elected the next President of the United States and who properly 
are considered to be among the principal rivals for the Presidency. The 
realistic chance of being elected need not be overwhelming, but it must be 
more than theoretical. 

The criteria contemplate no quantitative threshold that triggers automatic 
inclusion in a Commission-sponsored debate. Rather, the Commission will 
employ a multifaceted analysis of potential electoral success, including a 
review of ( I )  evidence of  national organization, (2) signs of national 
newsworthiness and competitiveness, and (3) indicators of national 
enthusiasm or concern, to determine whether a candidate has a sufficient 
chance of election to warrant inclusion in one or more of its debates. 

Judgments regarding a candidate's election prospects will be made by the 
Commission on a case-by-case basis. However, the same multiple criteria 
will be applied to each nonmajor party candidate. Initial determinations 
with respect to candidate selection will be made after the major party 
conventions and approximately contemporaneously with the 
commencement of the general election campaign. The number of debates 
to which a qualifying nonmajor party candidate will be invited will be 
determined on a flexible basis as the general election campaign proceeds. 

I ib  

. .  
I 

B. 1996 Nonpartisan Selection Criteria 

The Commission's nonpartisan criteria for selecting nonmajor party 
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candidates to Darticipate in its 1996 general election presidential debates - 
include: 

1. Evidence Of National Organization 

The Commission's first criterion considers evidence of national 
organization. This criterioz encompasses objective considerations 
pertaining to the eligibility requirements of Article 11, Section 1 of 
the Constitution and the operation of the electoral college. This 
criterion also encompasses more subjective indicators of a national 
campaign with a more than theoretical prospect of electoral success. 
The factors to be considered include: 

a. Satisfaction of the eligibility requirements of Article 11, Section 1 

b. Placement on the ba.llot in enough states to have a mathematical 

c. Organization in a majority of congressional districts in those 

of the Constitution of the United States. 

chance of obtaining an electoral college majority. 

states. 

d. Eligibility for matching funds from the Federal Election 
Commission or other demonstration of the ability to fund a 
national campaign, and endorsements by fedenl and state 
officeholders. 

2. Signs Of National Newsworthiness and Competitiveness 

The Commission's second criterion endeavors to assess the national 
newsworthiness and competitiveness of a candidate's campaign. The 
factors to be considered focus both on the news coverage afforded 
the candidacy over time and the opinions of electoral expeas, media 
and non-media, regarding the newsworthiness and competitiveness 
of the candidacy at the time the Commission makes its invitation 
decisions. The factors to be considered include: 

a. The professional opinions of the Washington bureau chiefs of 
major newspapers, news magazines, and broadcast networks. 

b. The opinions ofa  comparable group of professional campaign 
managers and pollsters not then employed by the candidates 
under consideration. 

c. The opinions of representative political scientists specializing in 
electord politics at major universities and research centers. 

d. Column inches on newspaper front pages and exposure on 
network telecasts in comparison with the major party candidates. 

e. Published views of prominent political commentators. 

3. Indicators Of National Public Enthusiasm Or Concern 

The Commission's third criterion considers objective evidence of 
-.-Ll:- --.*L..,.:-,.- -- ̂ ^^^^_ TL- c,.-&..." ....-":A---A :.. 
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for a candidate, which bears directlyon the candidate's prospects for 
electoral success. The factors to be considered include: 

a. The findings of significant public opinion polls conducted by 

b. Reported attendance at meetings and rallies across the country 

national polling and news organizations. 

(locations as well as numbers) in comparison with the two major 
party candidates. 

back to to@ 
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1ST STORY of Level .- 1 printed in FULL format. 

The Associated Press 

The materials in the AP file were compiled by The Associated Press. These 
materials may not be republished without the express written consent of The 
Associate2 Press. 

September 28, 1996, Saturday, PM cycle 

SECTION: Political News 

LENGTH: 724 words 

HEADLINE: New Home for Special Intereat Money: Companies Underwrite Debates 

BYLINE: By CONNIE CASS, Associated Press Writer 

DATELINE: WASHINGTON 

BODY : 
While President Clinton and Bob Dole share the limelight of the debates, 

Philip Morris, Sprint and other corporate giants will be offstage - paying the 
bills. 

The Commission on Presidential Debates has already secured between $ 25,000 
and $ 250,000 each from five companies to be national sponsors of the three 
debates. An additional $ 1.5 million is being raised from companies in the host 
cities. 

All will get tax deductions. 

Such coziness between corporations and political parties has long been 
criticized. And the critics have an ally in Reform Party candidate Ross Perot, 
who has been denied a seat at the debates. 

In a lawsuit against the debate commission, Perot argues that his exclusion 
i s  evidence that Democrats and Republicans, and their financial supporters, have 
rigged the system against outsiders. 

The debates, Perot said recently, are underwritten by "the same people and 
the same special interests who give a lot of money and get a huge return for 
their contributions." 

To members of the debate comission, that sounds like aour grapes. They note 
that Perot participated in the 1992 debates, which were sponsored by some of the 
same companies. 

"These corporationa have no influence whatsoever or contact whatsoever with 
the commissioners or candidates about the debates," said Frank Fahrenkopf, 
co-chairman of the commission. 

, 
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- 
"It is their contribution to good government and nothing more,:' Fahrenkopf 

In addition to cigarette maker Philip Morris and the long-distance company 
said. 

Sprint, the commission said its national sponsors are Sara Lee, best known for 
frozen foods; Dun & Bradatreet, a financial information company, and the new 
telecommunications company Lucent Technologies, which breaks away from parent 
AT&T on Monday. 

Three nonprofit foundations also serve as national sponsors: the Joyce 
Foundation, The Marjorie Kovler Fund, and Twentieth Century Fund. 

Under campaign finance laws passed in response to the Watergate scandal, 
corporations are banned from contributing money to political campaigns. 

But there are loopholes: Corporations are allowed to defray the parties' 
costs for their nominating conventions, as they did last month, and can give 
unlimited amounts of "soft money" to help the parties promote themselves. 

Those contributions have to be reported to the Federal Election Commission; 
debate donations do not. 

"The focus needs to be on the appearance of corruption, not just looking for 
a quid pro quo," said John Bonifaz, executive director of the National Voting 
Rights Institute. 

"What does the public think of this process when they see this big money 
floating around?" asked Bonifaz, whose group wants the public financing of 
presidential campaigns extended to the debates. 

Debate sponsor Philip Morris also is the top "soft money" contributor so far 
this election season, accoraing to a study by Common Cause. Through the end of 
Jum, Philip Morris, its subsidiaries and executives had contributed .$ 1.63 
million to the Republican Party and $ 350,250 to the Democrats. 

As the elections approach, Philip Morris money continues rolling in - $ 
394,000 in August alone to national Republican committees. 

Philip Morris' contribution to the debate in cash and donated goods vi11 be 
worth between $ 200,000 and $ 250,000, company spokeswoman Darienne Dennis said. 

"We have absolutely, absolutely nothing to do with the substance or 
selections of the debate," Dennis said. She said the company has supported the 
debates since 1988. 

She said Philip Morris will pay for the media filing centers, including meals 
for journalists, to "showcase the breadth and depth of Philip Morris products," 
including Maxwell House coffee, Kool-Aid, Jell-0 and Miller beer. 

The national sponsors receive free tickets to the debates and recognition in 
the written program, but won't be mentioned during TV coverage, said Janet 
Brown, the commission's executive director. 

Brown said the commissiori's policy is no2 to disclose the size of each 
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, 
donation "out of deference to o u ~  sponsors." The donations are reported to the 
Internal Revenue Service, which keeps them private. i 

~ Some $ 1.5 million will be kicked in by local sponsors solicited by 
committees in the presidential debate cities of Hartford, Conn., and San Diego 
and in St. Petersburg, Fla., site of the vice presidential debate. 

LANGUAGE: ENGLISH 
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Copyright 1992 Bergen Record Corp. 
The Record 

October 20. 1992; TUESDAY; W EDITIONS 

SECTION: BUSINESS; Pg. E01 

LENGlK: 790 words 

HEADLINE: BIG BUSINESS MAY &E DBBATE WINNER, TOO 

SOURCE: Wire services 

BYLINE: The Associated Press 

DATELINE: WASHINGTON 

BODY: 

got a rare chance with the presidential debates to inject some of their 
money into the political process, and grab a tax break, too. 

Corporations, prohibited by law from donating to federal elections, 

The list of sponsors €or this year's three presidential debates and 
single vice presidential debate reads like a Who's Who of corporate 
America: Philip Morris. Atlantic Richfield, AT&T, and RJR Nabisco, to 
name a few. 

It's the same group that has donated millions of dollars directly to 
the two major parties in the form of "soft money", donations exempt 
from the post-Watergate contribution limits. And they also bankrolled 
posh receptions this summer at the Democratic and Republican 
conventions. 

"It's the same old familiar faces showing up in all the old familiar 
places," said Larry Makinson, spokesman for the campaign watchdog Center 
for Responsive Politics. 

The leader of the debate sponsors is beer giant Anheuser-Bunch. It 
tossed in $ 500,000 on last-minute notice to cover the entire cost of the 
hastily arranged first debate Oct. 11 at St. Louis. 

The tabs for the other three debates were picked up by a variety of 
donors, usually companies with interests in the host city. 

Monday's debate in East Lansing, Mich., was financed by 
contributions from General Motors, Ford, Kellogg's, Upjohn, Dow Corning, 
and the United Food and Commercial International Union. 

About two dozen other coxporate giants donated between $ 25,000 and 
.$ 250,000 apiece to the bipartisan, non-profit Commission on Presidential 
Debates, which sponsored the debates. 
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Wnile no one questions the importance of supporting the debates, 

The sponsors get to write off their donations on their corporate tax 
critics point to the side benefits that corporations may derive. 

returns because the debate commission is tax-exempt, IRS spokesman Ken 
Hubenak said. 

They also get to rub elbows with the political elite, such as former 
GOP national chairman Frank Fahrenkopf and former Democratic Party 
chairman Paul Kirk, who now head the debate commission. 

"Who knows what ulterior motives any sponsor has ... maybe it's 
just to be connected with something good," Fahrenkopf said. "But I 
really believe the overwhelming majority are really interested in good 
government and care about the political system." 

The companies say their motives for giving are altruistic. 

Anheuser-Bush, based in St. Louis, made its donation after Sen. John 
Danforth, R-Mo., called to solicit its help, but insists it would have 
contributed anyway. 

"It was a means of assisting the political process and where, in 
this case, the city of St. Louis had a benefit of having it there," said 
Stephen K. Lambright, vice president and chief executive officer. 

"As fai as we are concerned, this is part of our citizenship. We 
believe in the political process and in helping it along," said George 
Knox, vice president of public affairs for Philip Morris. 

That doesn't stop the tobacco, food, and beer giant from getting in 
a little advertising along the way. 

The company set up a display of its tobacco products in a media 
hospitality lounge it sponsored and gave reporters m2tchbook-size 
calculators sporting the company logo. 

Many debate sponsors have business pending before the government, 
Makinson noted. 

"Nobody's saying they're whispering answers into the candidates' 
ears.... But it's a cozy relationship between the top corporate 
donors and the people who run  the parties and the government," Makinson 
said. 

Corporations have been forbidden by law from donating to elections 
since 1907. But the Federal Election Commission has opened at least 
three avenues for corporate money in elections: soft-money donations to 
the parties, financial backing of the debates, and sponsorship of 
receptions at the nominating conventions. 

The companies haven't hesitated to use them. 

AT&T, which has been battling regional telephone companies over 
legislation pending in Congress governing the future of the lucrative 
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electronic publishing business, -sponsored receptions at both the 
Republican and Democratic conventions. It's also among the debate 
sponsors. 

Agricultural products giant Archer Daniels Midland, the single 
largest soft-money donor with $ 1.14 million donated to the two parties 
this election, is another debate sponsor. 

Philip Morris sponsored convention receptions and donated $ 597,000 
in soft money to the parties'in addition to its debate sponsorship. 

Knox dismisses those who question the company's motives. If the 
companies didn't foot the bill for the debates, the tab probably would 
be left to taxpayers, he said. 

LANGUAGE: English 

LOAD-DATE: October 7, 1995 
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Copyright 2000 News World Communications, Inc. 
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SECTION: PART A; COMMENTARY; Pg. A18 

LENGTH: 894 words 

HEADLPNE: Final debate barriers 

BYLINE: Arianna Euffington 

0 Page 13 

BODY : 
As the political world focuses on the increasingly acrimonious primary 

debates, behind the scenes, with little publicity or fanfaxe, the fate of the 
general election's presidential debates is being decided. 

Thumbing its nose at participatory democracy, the Commiosion on Presidential 
Debates determined last month that only those candidates ginmering "15 percent 
of the national electorate as determined by five polling organizations" would be 
included in the face-offs this fall. This is a particularly stringent test 
since it takes only 5 percent of the vote to qualify for public financing - and 
it all but ensures that the Democratic and Republican nominees won't have to 
share the national stage with any pesky interlopers. 

Why not just skip the polling and hire armed guards to ~LUI down any threat to 
the two-party domination of the debates instead? It would spare us those 
annoying dinner-time interruptions and have the same effect of excluding from 
the debates the views of one-third of American voters who identify themselves as 
neither Republican nor Democrat. 

It's not as if the pollsters don't already wield an unhealthy amount of power 
both with politicians and with the media. Now the commission wants to 
institutionalize the influence of the same folks who were utterly blind-sided by 
John McCain's landslide victory in New Hampshire, who failed to predict Jesse 
Ventura's victory in Minnesota and who are notoriously unr'eliable when it comes 
to recording the opinions of independent voters. 

Jamin Raskin has a much better plan. A professor of canstitutional law at 
American University who represented Ross Perot in his efforts to be included in 
the presidential debates, Jamin Raskin has convened a task force to produce an 
alternative to the commission's qualifying criteria - a formula driven by the 
needs of democracy rather than the needs of the two parties, and by the 
assumption that these do not automatically coincide. 

Since I am one of the people on the Raskin task force - together with, among 
others, John Anderson, who ran for president as an indepenident in 1980; John 
Ronifaz, director of the National Voting Rights Institute; and Rob Richie, 
executive director of the 
interest. The Task Force 
on the commission to open 

Center for Voting and Democracy - let me declare my 
on Fair Debates is about to proauce its report calling 
the debates to any candidate. who meets one of three 
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criteria: represents a party whose nominee received 5 percent of the vote in the 
last presidential election and is therefore eligible for federal matching funds; 
registers at 5 percent in national polls; or registers at 50 percent in 
national polls when the question asked is not "Whom would you vote for if the 
election were held today?" but "DO you think the following candidate should be 
included in the presidential debates?" 

"If the commission refuses to alter its criteria," states the report, "then 
the legitimacy of American presidential elections is undermined and new 
approaches for fair and meaningful candidate dialogue must be sought for the 
2000 election." 

But fair and meaningful dialogue was never the goal of the commission, which 
was formed in 1987 by the then-chairmen of the Democratic and Republican 
national committees. According to the agreement they drafted, the commission 
would replace the traditional League of Women Voters-sponsored debates with 
"nationally televised joint appearances conducted between the presidential and 
vice presidential nominees of the two major political parties." 

Since then, the commission has become a central player in the growing 
electoral-industrial complex - with each debate held under its auspices yet 
another controlled corporate spectacle. "The same corporate interests 
bankrolling the commission," Jamin Raskin says, "also pump millions in soft 
money directly into Democratic and Republican coffers." Philip Morris sponsored 
the debates in 1992 and 1996, and Anheuser-Busch is picking up the $2 million 
tab this year in return for the public relations benefit and access to the 
candidates during the receptions. I guess none of the Clydesdales are 
independents. 

The commission's role "is not to jump-start a campaign," according to Janet 
Brown, its executive director. I would not want to jump-start Pat Buchanan's or 
Ross Perot's candidacy, either, but it's not up to me any more than it should be 
up to the commission to stop third-party candidates from catching fire as Mr. 
Ventura did after he was included in the Minnesota gubernatorial debates. 

A recent poll by Harvard's Vanishing Voter Project found that close to 50 
percent of Americans would like to see a third-party candidate be a part of the 
2000 race - in keeping with the steady growth of the public's desire to increase 
its electoral options. 
candidates who are going to be president," says Ms. Brown, once again 
displaying the commission's political tone deafness. 

"Our charter is to help people to get to know the 

Throwing the debate doors open and letting a little fresh air in will 
definitely be a lot messier than a "televised joint appearance" by the two party 
nominees. 
indistinguishable, we could live with some messiness if it helps restimulate our 
democracy. 

But now that those two parties have become practically 

Arianna Huffington is a nationally syndicated columnist. 
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The 15% cutoff will be determined by the average that each can-ii ate 
garners from five national polls: USA TODAY/CNN/Gallup, mC/Washington 
Post, CBS/New York Times, Fox/Opinion Dynamics and 
NBC/Wall Street Journal. The average poll standing will 
be calculated in late September, before the first debate. 

Kirk and Frank FahrenJcopf, the other co-chairman, said each polling 
organization would decide the wording of its questions and the 
candidates' names to include. 

The 15# mark was selected after "an intensive review of historical 
patterns" and was a "fair and reasonable number,'# Kirk said. 
"This is the best we can do in an admittedly imperfect structure." 

Reform Party leaders and candidates had expected unfavorable critesia. 
but they still expressed dismay. 

"I'm not surprised that the two-party political establishment 
wants to keep the American people from having a third choice," 

55TH STORY of-Focus printed in Fuu format. 

Copyright 2000 Gamnett Company, Inc. 
U S A  TODAY 

January 7 ,  2000, Friday, FINAL EDITION 

SECTION: NEWS; Pg. 12A 

LENGTH: 734 words 

HEADLINE: Panel defends debates' limit as fair, reasonable 

BYLINE: Tom Squitieri 

DATELINE : WASHINGTON 

BODY: 
WASHINGTON - -  The C d e r s i o n  on P r o f s i d s a k i e l  Debates announced 

Thursday that it will limit participation in three fall debates 
to candidates ish0 receive at least 15% in national polls, a threshold 
likely to exclude the Reform Party nominee and other third-party 
candidates. 

"We will include the principal rivals, net just people who have 
great ideas and add some spice to the campaign, 'I said Paul Kirk, 
the commission's co-chairman. 

Pat Buchanan, the front-runner for the Reform nomination, said 
his lawyers are already working on a legal challenge. "This is 
preposterous, a Republican-Democratic conspiracy to corner the 
market on the presidency of the United States," Buchanan said. 
"We can't have a fair fight if they decide what punches we can 
throw. 
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said New York developer Donald Trump, considering a run on the 
Reform ticket. "The Reform Party is a federally recognized party, 
which is entitled to federal subsidies for the general election. 

debate. 'I 
This should be the criteria for inclusion in the presidential 

Should Buchanan receive the Reform nomination, he is expected 
to draw much of his support from conservative voters, which could 
hurt the GOP nominee. Keeping'him out of the debates, therefore, 
could help the GOP candidate. In addition to being at least 15% 
in the polls, to be included in the debates a candidate must also: 

Meet the constitutional threshold for being president 
(at least 35 years old, a natural born citizen and a U.S. resident 
for  14 years). 

* Be on enough state ballots to have a mathematical chance 
of securing the Electoral College majority of 270 votes. The Electoral 
College consists of each state's electors who are expected to 
vote for the candidates selected by the popular vote in their 
state. 

The criteria are supposed to provide objective measurements of 
a candidate's realistic chances of being elected. However, had 
the commission's requirements been applied to the Minnesota governor's 
race in 1998, Reform nominee Jesse Ventura would have been excluded 
because he was pulling less than 15% in the pre-debate polls. 
Ventura did well in the debates and won the three-way race with 
37% of the vote. 

Ventura, the Reform Party's highest elected official, said the 
party has earned the right to be i.n the debates. "If they don't 
allow us into the debates, I'll call them a bunch of gutless cowards," 
he said in an interview. 

The debate commission is a non-governmental entity funded by corporations 
and foundations. It was formed in 1987 by Democratic and Republican 
party leaders and is headed by their former chairmen, Kirk and 
Fahrenkopf. 

The Reform Party was certified as a national party by the Federal 
Election Commission after its 1992 and 1996 presidential nominee, 
Ross Perot, received more than 5% in each election. That is the 
threshold that automatically triggers federal matching funds for 
the party's presidential nominee in the subsequent presidential 
election. The party will receive $ 12.6 million this year. 

The Reform Party is the only third party to hit that mark in two 
straight elections. Perot received 18.9% of the vote in 1992 and 
8.9% in 1996. 

Page 38 
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Ths commission permitted Perot to participate in the 1992 debates, 
even though at the time he was pulling only 7% in the polls. In 
1996, the commission excluded Perot from the debate over his strong 
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protests, saying he had no realLstic chance to win the election. 
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Republican and Democratic nominees could be excluded from presidential debates 
in the fall under new criteria established hy an independent commission. 

The Reform Party's presidential candidate and anyone other than the 

The decision angered Pat Buchanan, the former Republican turned Reform 
presidential candidate, who called he panel's decision Thursday a "transparent 
farce." He stressed that the Reform Party is nationally recognized, and that 
its candidate should be included. 

"Let's be plain: This is nothing but a Beltway conspiracy by the two 
establishment parties to corner the market forever on the presidency of the 
United States," he said. 

The Commission on Presidential Debates, a nonpartisan group created in 1987 
as an impartial sponsor of the debates, said the stage for nationally televised 
debates would be limited to candidates with at least 15 percent. support in 
national public opinion surveys. 

Frank Fahrenkopf Jr., the former Republican Party chief who is co-chairman of 
che commission, said the rules would limit the three scheduled debates to the 
"realistic principal rivals to be president of the United States." 

The arrangement, he said, "strikes a balance between reality and fairness.' 

The commission set two qualifications for participation: 

Candidates must appear on enough state ballots to have a mathematical chance 
of winning a majority in the Electoral College. 

They also must have an average of 15 percent support in five major national 
polls: ABC-Washington Post, CBS-New 'bork Times, NBC-Wall Street Journal, CNN-USA 
Today-Gallup and Fox News-Opinion 5ynamics. 

Buchanan was not the only one incensed by the decision. 

Donald Trump, the New York real estate developer who is considering a run for 
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the Reform Party nomination, said, 
political establishment wants to keep the American people from having a third 
choice." He also threatened legal action. 

''I am not surprised that the two-party 

The Libertarian Party also criticized the commission's rules. 

"Their new criteria will unfairly exclude candidates with a chance to win 
the election, or with the potential to win the support of a substantial number 
of American voters. That's just wrong," said party national director Steve 
Dasbach. 

Janet Brown, executive director of the commission, rejected the criticism. 

"It would seem premature for any candidate to attack them given the fact we 
won't be applying them until late September," Brown said. ''By publishing these 
criteria 10 months before the election that we hope to make it absolutely clear 
to the candidates and the public how we will make these determinations.'' 

The commission also named three sites and dates for the debates, each o f  
which will begin at 9 p.m. EST and last 90 minutes: 

The John F. Kennedy Library and University of Massachusetts in Boston, Oct. 
3. 

Wake Forest University in Winston-Salem, N.C., Oct. 11. 

Washington University in St. Louis, Oct. 17. 

One vice-presidential debate will be held at Centre College in Danville, Ky., 
on Oct. 5 .  

Ross Perot, the Reform Party founder, was included in debates in 1992 and 
later won 19 percent of the popular vote but no electoral votes in the general 
election. The debate commission excluded him in 1996, despite his vigorous 
protests, saying his poll support was in single digits and that he had no 
realistic chance of winning the election. Perot also lost n court fight over the 
issue. 

Larry Sabato, a professor of government at The University of Virginia, said 
the new critarfa ignore the fact that polls, for all their popularity, can ba 
wrong. 

"Polling is not that precise," Sabato said. "Even when you average five 
polls you don't eliminate the individual margins of error." 

John Anderson said it was 'taboolutely devastating" when he wao excluded 
from the second of two general election debates in 1980 when he ran as an 
independent. 

"It sends a signal that (a candidate) is somehow less credible than the 
other two candidates invited to the debate," he said. 

But not everyone was upset. 
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Hike Collins, spokesman for a e  Republican National Committee, said, “There 
has to be some cutoff, some line has to be set for participating in these 
debates. ... Seems to us that the nonpartisan commission has worked very long 
and very hard and they have come up with a standard that is certainly 
reasonable and is clearly not arbitrary.’’ 
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American politics isn't physics, but it has rules nonetheless. And one of the clearest has to do with 
third parties. Since the nation's founding, no third p a w  has knocked off one of the reigning 
two, and none has taken power. (The Republican Party of the 1850s, sometimes cited as an 
exception, actually emerged as a major party after the Whig Party expired.) That's not to say 
third parties always fail; they just succeed in a different way. When third parties succeed, it's 
because they change the terms of debate. They take a cry from the margins of American life--an 
issue, or an interest, or a prejudice--and force it onto the agenda of the political elite. When the 
cry is powerful enough--for instance, Prohibition in the 1910s--the two p a ~ l e s  adapt, and the 
political landscape alters. But then the messenger is no longer needed. And so ideological SUCC~SS 
presages political failure. As the great historian Richard Hofstadter put it In The Age of Reform, 
"Third parties are like bees: once they have stung, they die." 

Has anyone mentioned this to America's pundits? To hear the chattering on the nation's cable 
stations, you'd think the Reform Party is taking off. Sure, everyone makes fun of Pat Buchanan 
and Donald Trump and Jesse Ventura, but they're getting almost as much press as George W. 
Bush, AI Gore, and Bill Bradley. And, behind the mockery, the underlying theme is clear: In 1992, 
Ross Perot's presidential candidacy was just one man's ego writ large; in 1996, it was just one 
man's ego writ smaller; but, in the 2000 election, America has a real third paw. It has enticed a 
serious Republican presidential contender and elected a governor. It has wads of cash a t  its 
disposal, It has activists and counteractivists and fiacks. Most important, it's becoming the 
repository of deep, hitherto unexpressed yearnings from the heartland. Never mind that these 
yearnings are contradictory; they're authentic and fresh--the stuff of which paradigm shifts are 
made. 

It's an intriguing idea in what looks to be an otherwise boring campaign season. And It's nonsense. 
In  fact, the Reform Party is proof positive of Hoktadter's theorem. Perot in 1992 was the 
movement's zenith. Coming out of nowhere and running a makeshift, largely self-financed 
presidential campaign, Pemt won 19 percent of the popular vote--the largest total for any 
American third-party candidate since Theodore Rocasevelt's Progressive Party campaign in 1912. 
And it wasn't because of his personality. Perot had a cause--deficit reduction-that perfectly 
symbolized what many recession-weary Americans felt: that government was irresponsible, 
arrogant, and beyond their control. Before Perot, the conventional wisdom held that deficit 
reduction was a dry- as-dust issue, capable of mobilizing orrly the nerdiest of wonks and goo-go-. 
After Perot's 19 percent, both major parties made deficit reduction their own. The Clinton 
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administration famously chose Rubinomics over Reichonomics in 1993, and the Republicans in 
1994 tried to do the administration one better. Upon winning Congress, they pledged that by a 
date certain they would not merely cut-the deficit but end it. When Perot first proposed that idea, it 
seemed like political and fiscal lunacy. In  two years it was on the mainstream policy agenda. In six 
years it was reality. That is how successful third parties work. 

Today, by contrast, the Reform Pam/ is all buzz and no sting. I t  survives because of a quirk in 
the campaign laws: the $12.6 million in federal matching funds waiting for its presidential nominee 
next year. I t  survives because the expansion--and dumbing down--of the broadcast media has 
blurred distinctions between the political mainstream and the political margin, turning the latter 
into a plausible simulacrum of the former. (Imagine what might have happened in 1912 if the 
schismatic Theodore Roosevelt or, for that matter, the socialist Eugene V. Debs could have 
schmoozed on camera with Larry King.) And it survives because it has become a Rorschach test. 
There are discontents in America, and discontented Americans of all stripes like to think of 
themselves as reformers, 

But this does not add up to a political future. The Reform Party of 1999, unlike the Perot 
movement of 1992, does not have a compelling issue all its own. Its closest thing to an issue, 
campaign finance reform, has already been picked up by mainstream presidential contenders, in 
the time-honored American manner. I n  fact, none of its leaders has anywhere near as much 
credibility on the issue as does Republican John McCain. 

What the Reform Party has is aging crusaders, each in desperate search of some political fountain 
of youth. The crusaders, notably the supporters of Minnesota Governor Jesse Ventura, may be 
young compared to the electorate as a whole, but their ideas are old and spent. They have a 
history in American politics--a history of coming to nothing. The Reform Party is fast evolving 
into a museum of quixotic causes tricked out in the latest telegenic gear. The party is about to fail 
spectacularly not just in one sense but in two. It will not elect anyone president, and, more 
important, it will not change the way American government addresses the major issues of the day. 

One year before the election, there are really three Reform Parties, led, respectively (from right 
to left), by Buchanan, Ventura, and the (comparatively) obscure New York-based radical LenOra 
Fulani. Buchanan has the backing of Perot's crony (and 1996 vice presidential running mate) Pat 
Choate; Buchanan has apparently also struck an alliance with Fulani. Ventura hopes to keep the 
party from falling to the extremists; along those lines, he's helping promote Trump's candidacy 
while leaving open the possibility that he might enter the ring himself, so to speak. Perot, down in 
Dallas, is said to be leaning toward Buchanan, but the Texan has been known to change his mind, 
and it's by no means clear that Perot still controls the contraption he built. Anything could happen. 
And, no matter what happens, the Reform candidate will represent an earlier, failed political 
sensibility. 

Buchanan would represent the biggest regression, at least in terms of chronology. Some of his 
dark apprehensions about the future are rooted in the deep, pre-American classical past. (The title, 
if not the content, of his new book, A Republic, Not an Empire, conveys much the same message 
as Thucydides's History of the Peloponnesian War: that a government overextended by military 
adventures will collapse of its own weight.) Moving closer to the present, Buchanan lays claim to 
the highly diverse legacies of Henry Clay (as a high-tariff protectionist), John C. Calhoun (as a 
prudent, not imperial, expansionist), and Andrew Jackson (ditto). But, more than anything, 
Buchanan harkens back to the 1930s--and to a brand of nationalist pseudo-populism that, then as 
now, had a curious appeal at either end of the political spectrum. 

A t  heart, Buchanan is a man of the old Catholic right-echoing the anti-New Deal catechism 
popularized by the "radio priest," Father Charles Coughlin, and the muscular, pietistic, corporatist 
anti-communism that found a hero in Generalissimo Francisco Franco during the Spanish Civil War. 
(To call Buchanan a Hitlerite, as some of his opponents have, is unfair; Francoist comes closer to 
the mark.) He detests the welfare state, which he sees as an intrusive secularist force. He regards 
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the world beyond our shores as a tempest of savage tribalism, and he would like, on that account, 
both to halt immigration and to pull the United States out of the United Nations. He has a penchant 
for conspiratorial thinking, illustrated by his remarks about the devilish "foreign policy elites" and 
the pro-Israel "amen corner" that supposedly control our policies abroad and corrupt our politics at 
home. 

The pundits who believe that Buchanan represents a genuinely new synthesis often say that his 
politics confound customary right-left distinctions. They point to his success among blue-collar 
Democrats and his ties to Teamster head lames Hoffa 3r. But, if Buchanan's politics transcend 
right-left divisions, they transcend them in awfully familiar ways. The nostalgic view of America as 
a once-noble republic corrupted by special interests, the instinctive distrust of foreign involvements 
(and of foreigners), the economic nationalism that would enshrine nineteenth-century 
protectionism for all time--this has a long pedigree among supposed liberals and radicals as well as 
among conservatives and reastionaries. Sixty years ago, such ideas propelled the rise of the 
isolationist group America First, which Buchanan defends in his new book as a sort of forerunner of 
his own political insurgency. Although dominated, as Buchanan writes, by "small-government 
Republicans," America Firstism won over any number of leftish intellectuals, ranging from the 
aging historian Charles Beard (who later wrote obsessively that Franklin D. Roosevelt helped 
engineer Pearl Harbor) to younger authors- to-be such as Murray Kempton and Gore Vidal. No one 
should be surprised, then, that Buchanan has gained a respectful hearing in some pro-labor and 
erstwhile "anti-imperialist" circles, where his opposition to free trade and his polemics against the 
traitorous rich and the new world order outweigh his right-wing moralism. 

Nor should anyone be surprised when Buchananism amounts to little or nothing. Isolationism, as 
commentators love to say, has a deep history in this country. But it is a history of failure. 
Isolationism has been a powerful force in twentieth-century America only once--after World War I, 
when phobias about entangling alliances defeated Woodrow Wilson's plans for American entrance 
into the League of Nations. America First dissolved for good on December 8, 1941, as soon as war 
became unavoidable. Some of its spirit lived on after 1945 in the Robert Taft conservative wing of 
the Republican Party, but it was quickly overwhelmed by the imperatives of the cold war. 

The cold war, of course, is now over, which makes Buchananism possible. But 1999 is not 1919. 
World War iI and the struggle with the Soviet Union have invested American internationalism with 
a moral dimension that it did not have in the aftermath of World War I. The cost-benefit argument 
for isolationism may retain wide appeal, but, early in this century, its defenders could claim that 
isolationism was also moral. In an America whose citizens remember Hitler, Stalin, and Milosevic, 
Buchanan has lost that argumeilt before his campaign even starts. 

Buchanan's crossover appeal may explain his weird alliance with the pro- Fulani Reformers. Or it 
may be a marriage of convenience. But, either way, the alliance brings into play yet another 
familiar fringe--what might be called the psycho-left. Fulani first attracted public notice in the early 
'80s as a perennial candidate of the New Alliance Party, based in New York. The NAP was, in turn, 
the offspring of the Institute for Social Therapy and Research, one of a number of peculiar 
psychological sects that arose in upper Manhattan after the New LeR's demise in the early '70s. 
Dedicated to the idea that political protest is itself a form of developmental liberation, the Social 
Therapy acolytes took the logical step, in 1979, of organizing themselves into a formal political 
party. Then, late in 1994, after years of getting nowhere with the electorate, Fulani and her 
supporters shut down the NAP-only to moderate their rhetoric and refocus their abundant energies 
and tactical know-how on capturing various pro-Perot grassroots organizations. 

Behind the Fulanites lies a lush history of left-wing efforts to unite the class struggle with the 
liberation of the psyche. Frustrated dissenters of the late '40s and '50s climbed into Wilhelm 
Reich's orgone boxes to overcome the repression of self and society. Campus New Leftists in the 
'60s fondled volumes of Herbert Marcuse and Frantz Fanon, charting the devious connections 
between capitalism, colonialism, and mass pathology. Poking around any well- stacked, reasonably 
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hip bookshop in the early ' ~ O S ,  you were bound to find further variations on the theme in the 
manifestos of left-wing drug mavens and left-wing nudists and left-wing psychoanalysts. But only a 
hardy few kept the tradition alive through the Reagan-Bush era; Fulani was among the hardiest. 

Tactically, Fulani's insurgency also represents the old, parasitic Marxist tradition of "boring from 
within"--camouflaging its actual political agenda behind anodyne talk of ending racism and 
democratizing the political system. Back in the %Os, for example, NAP partisans tried to confuse 
voters and potential donors by calling themselves members of the "Rainbow Alliance" and the 
"Rainbow Lobby," as if they were nothing more than Jesse Jacksonians. In their latest, even more 
moderate incarnation, the Fulanites have suppressed their socialism and posed as hard-nosed 
welfare reformers to fit in with the more conservative Perotistas. Yet none of these efforts shows 
any greater likelihood of success than the Communists' infiltration tactics of the 1920s or their 
mendacious, pro-New Deal posturing in the mid-'30s. Even in the Reform Party itself, which is 
considerably more tolerant of marginal agendas than is the electorate as a whole, the Fulanites are 
being exposed. At  a recent party convention in Dearborn, Michigan, Perotistas dismissed them as 
Reds. 

The sight of Fulani joining forces with Buchanan is almost enough to make one sympathize with 
Ventura. The Minnesota governor does not truck in protectionist dogma, anti-immigration 
demagoguery, or left-wing psychobabble. More than that, he strikes many observers as a 
refreshing force in our national life--an anti-political politician, a down-to-earth man unafraid to 
call 'em the way he sees 'em. Yet Venturaism only seems new. It, too, has a history, and, like that 
of its Reform Pam/ rivals, its history is not marked by success. 

Nearly forgotten amid the hoopla over Ventura's rise to power is one of the chief reasons he won 
his election: the implementation of Election Day voter registration in Minnesota. To encourage the 
masses of stay-at-homes to exercise their civic duty, in 1973 Minnesotans enacted a law that 
permitted unregistered residents to sign up just before they cast their ballots. The reform, like the 
federal "motor voter" law linking driver's license registration with voting registration, was meant to 
amplify the voice of poorer and younger voters. And so it did--as swarms of Minnesotans (many 
young wrestling fans among them) showed up to vote for "the Body" instead of his staid, 
mainstream opponents. Ventura's improbable victory, in short, was an unintended consequence of 
his home state's high-minded progressive impulses. 

Those impulses have a venerable history, especially across the nation's northern tier. Since the end 
of the last century, from the upper Midwest to the Pacific Northwest, all sorts of structural political 
reforms--including the ballot initiative, the recall, and the referendum--have flourished. I f  the 
technical aspects of the political system could be perfected, the reformers presumed, then the 
voice of the people would prevail, and good policy would reign. Ventura apparently agrees: His 
most audacious political effort since coming to office has been to try to abolish Minnesota's 
bicameral legislature and replace it with a single house. 

Compared to the Buchanan-Fulani combine's machinations, Ventura's neo- Progressivism is 
encouraging. But it's hardly the vehicle for an independent political insurgency. Structural ref0rms 
may well benefit the political system, making it more efficient and responsible, as the 
turn-of-the-century Progressives hoped they would. But they can carry a political movement only 
so far. Eventually, the politics of clashing interests kick in, and the question of who gets what from 
whom overwhelms procedure. In  other words, it's not enough to have beliefs about means. 
Eventually you must have beliefs about ends, as well. 

Progressivism had mass appeal as a third party in 1912, when it combined good-government 
reforms with Theodore Roosevelt's "new nationalist" conception or a regulatory state that stood up 
to big business. Twelve years later, the Progressive Party revived under Wisconsin Senator Robert 
La Follette because of its strong labor support, winning 17 percent of the popular vote against 
Calvin Coolidge. Ventura, by contrast, lacks the compelling economic ideology that powered his 
Progressive predecessors. Insofar as he gets beyond structural reformy he seems to favor fiscal 
responsibility and social laissez-faire. Ten years ago that would have made him an unusual figure 
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in American politics; today, however, he fits fairly easily into the New Democrat camp of Bill 
Clinton and AI Gore. So Ventura's Reform Party is caught. If it focuses only on process, it will be 
a distinctive force, but one without a cwnpelling message. If it combines process reformism with 
social liberalism and pro-business moderation, it will be redundant. 

The reform party will produce a lot of sound and fury over the coming twelve months. I t  will keep 
talk-show hosts in business, and it will cause the major parties headaches. A Buchanan 
candidacy, in particular, could sap the Republican nominee of support, which might prove decisive 
in a close race. 

Furthermore, the two-party system is not invincible. There has been a steady decline in partisan 
loyalty over the past three decades. According to one recent poll, two-thirds of the electorate now 
favors the existence of a third party, more than double the figure of 30 years ago. Somewhere 
down the line, a new movement will almost certainly do again what Perot did early this decade: 
knock our political system for a loop. 

But the Reform Party will not. The two major parties have absorbed its best issues. What 
remains is a strange reunion of lost causes, causes that historically have caught fire only in 
circumstances that neither America nor the Reform Party can replicate. After their auspicious 
debut in 1992, the Perotistas had reasons to feel heady; and there is still some lingering headiness 
surrounding the Reform Party. But that bee has stung. The buzz you hear is its death rattle. 

(Copyright 1999, The New Republic) 
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ber ai VOW i t  rccelvcd when tha election 
*a p1.Ct. 

For axample, you can apply that tc BBv. 
Wnllsca lf he d6alrm to run. Ea hrs 

Iu) pfim aperiann, as candldsta for election 
to -dent of the Unltcd 8t.W. He only 
h.a srperlenoe In prtmWaa. But he could 
perBnpB t a t e  a poll that would iDfflCBt0 he 
u going to get about 13 percent of the vote, 
rm& rmght be about 8 mUllon. HE could 
*en deflve from that the f s c t  that he wna 
snut,kd to a certnln amount or money, and 
I muld lm8glne 8ome could bs advancad to 
hl~, by 1- from supporters whlch could 
bs pdd Mck and relmbuned to them whan 
the csmpJgn LB over. So the admlntatratlon 

provfdss 8 mathod by whlch a thvd 
party just atartlng could neveTthelle59 go nnd 
&e hls c838 More the people. 

enator &vm. n o  fundarnenl81 defect I 
~d rn that La that the established partles 
get t h e m  when thcg need I t  whlch la before 
the ~Ilectfon. W h M  the campalgn la on. nnd 
the other people get them aher the elec- 

la over. MG M I a d ,  it 14 like p m a -  
1- I d  to n dsnri rmul provlded he La present 

FUG dab; Ad ~ i o u l l n g  to pay lor It. Under 
e PrsJldontl proposnl he would pet noth- 

%e -. mms pow were not far 
ln 1948. They twsehed the wrong ConEIu- 

am. BuE lf you look at II poll th8t saga you 
h.rc 51 Percent, the man who tcmk the poll 
c w e d  n 10-portent for error. or 

@tu for hla ~Uowed error. Bo you say you 
got 61 or 82 p m n t .  The outcome could ba 
dIEerant 1-t by the Slippaed In hla o m  

$* 

. at 1-t 6 PrEOI1t. So he Would Cl8lUl thres 

for one purpose and uuea It for another. he 
Is aubleet to lndlctment unaer 0XL3Wng lam 
ln e v q  Stste m the Unlon. I do not think 
n man wanm to give away rnonsy merely to 
get a tax deductton. E0 @ves I t  awny ba- 
cause he Is lntareeteU ln tho cauaa V, whlcb 
he glves It. and &a he would bo lntereeted 
in- 

The CKImAur?. He clannot do I t  now. hut 
U YOU psss that law and do not tle It dOWll. 
you h@d better be careful. 

ssaatcc mm. I would not be ln favor of 
glPing a man nn unumlted amount. 

senatcr WILLYIYB. I mght  napeniully 
polnt out that the chalrmsn hss Just mads 
an excellent ntatsment ln fnvor ox your pro- 

voucher propasol fuU of holes. because I t  la 
wlda open for abuse. as he mys. I thank you 

w. and he hU Just shot the PdUC8lf 

for your mpport. 
The C-. I1 you t e e  a look at the 

blU I lntJ'CxIllcad. then3 rue B1p 81116s Of d o -  - ln that one. Re would go to &e panl- 

try; integrity to the extent that Icslsla- 
tion pawd by the Senate. should not 
inw to the benefit of the F~mbem of 
the senate. 

To the dLstiMNlshed Senator from 
Louisiana. I say the whole blU Is bad the 
way I t  Is conatltuted. The $1 contribu- 
tlon, the deduction. the concept of Fed- 
eral financing of campaiBn9. It is all 
rotten. 
bdr. CDRl7B. Mr. F'resident. I yield 

the remainder of my W e  to the Senator 
from Kentucky. 

Mr. CWEC. Mr. President. the Sen- 
ator from LoWana trrlked about ds- 
chief on the part of the Members of the 
Senate and that, somehow or other, we 
will have scars. 

We have here a bill that has nothing 
to do with how much la spent ln pri- 
marles. and $25 mUon WBB spent by 
the Democrstic nominees in the last 
election. We have a bill which says we 
will eive money to minority candidates, 
but only 60 much money. and then they 
csa raise mney for the part they are 
shofi, UP to the Wtation of the major 
cWdates. 80 if they wln. they EO in 
hapfng lWt  88 bie 8 W l u  chest, h a w  
been g&lned In the methods thz Benator 
from Lowma says should not be done. 

The B~LU&JP from mode Wand asked 
the other day. "Do we want an election 
Uke we hsrp in Mgon?" Consider the 
criminal pendtles in thls m m e .  I8 
the Comptroller General eobg to BCCUBB 
a President-elect of the Unlted -tea 'bf 
having done something illeml, and am 
you 80Qu to try the Resldent-elect and 
aive him up to 6 yeam and f l u  hlm $10,- 
0001 That is the mmt ridwlous thing 
Icsn think of. As a matter of fact, li you 
do not ts=y tho President-elect but try 
one of the nominee3 who ws8 uasuccess- 
ful, bveyou going to put him la j d 7  Thls 
is what  they did in Bout38 V1etm.m a le-w 
years ago. The ldxw candidate for Pres- 
ident always went to Iali. 
You have a altuatlon in which YOU are 

g o m  to ssy to the Americml people that 
them is logic in thla amendment w m  it 
contains things such 88 that. when you 
include a W o n  that you am g o b  to 
criminally fine a Resident o! the Untted 
States up ta blO.000. a preclldenl-elect. 
when you cannot tm hlm between the 
W e  of the election and when ha seta 
sworn in. Are you go- to -e hllg from 
the White Eo= and send him to Lewis- 
burg? Let us not be ridlculoa. HOE sw 
you golng to do that? All I can my to the 
Senator from Louisiana I8 that that 
prove8 that when one h6S to do eomo- 
thing in desperation. mch W W mepld- 
men& me can malm a1 unds Of mle- 
tales. Them are the thlnes we ought to 
be debating and dlscusldno. 
Mr. Resident, how much time does the 

&amtor from Nebraslra have remaining? 
Tb PREBIDENT pro k?mporPI?. The 

tlme haa expired. 
Mr. COOK I thank the Eenabr. 
a&. mm. Mr. PraaJdent, I sup- 

E& the albsence of a auorupn. 
~ r .  P-RE. If the Senator will 

wtthhold ulat ptaucst, Mr. PmsfdSnt, 
how much tlme does the opposltim ham? 
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Moody and Checota in close race for Senate nomination 

DAVID E. UMHOEFER and M I K E  NICHOLS 

US XeD. Jim 2#oody and Milwaukee businessman Joe Checota 
2= 

' are lockez in a tight race for th@ Democratic nomination for 
US Senate, according to a statewide poll released Sunday by 
Political/Media Research, an independent polling firm based 
in Washington, D.C. 

In the survey, 42% chose Moody and 403 chose Checota. Ten 
percent chose state Sen. Russ Feingold of Middleton, according 
to the survey conducted Wednesday and Thursday and released 
to The Journal. Eight percent were undecided. 

ir 

The firm surveyed 389 likely Democratic primary voters 
statewide. The margin of error was 5 percentage points. 

The primary is Sept. 8, with the winner advancing to an 
expected contest against Bob Kasten, the incurnbent Republican. 

Moody's campaign director, Jim Cunningham, said Saturday 
that the figures were "very good news. You know, if you look 
at this race, Checota has outspent us 3 1/2 to 1 with ads that 
have been called the most contrived in the history of the state. 
The idea is you have to stay close to him and then be ready 

The poll, Cunningham said, proves that is happening. Checota, 
he said, "waved his  checkbook and thought we would go away, 
and now he is going to be sitting around wondering why he came 
in second or last." 
Checota Team Cites Gains 

Checota spokesman Bill Christoffersori said that when Checota 
first got into the race, a campaign poll showed he had only 
4% of the vote. 

is because people are looking for a change," Christofferson 
aid. "We are in a dead heat and have come from 36 [points] 
ehind. I would rather be in Joe Checota's shoes than Jim 

"Clearly the movement and momentum is toward Checota. That 

Cops. (C) West 2000 No Claim to orig. U.S. Govt. Works 



The November general election is more than two months away, 
but in a hypothetical matchup, Moody at this point holds a 46% 
to 43% lead over Kasten, with 11% undecided. That is according 
to telephone interviews with 833 registered voters likely to 
vote in November. The margin of error for the expanded S-le 
was 3.5 percentage points. 

Those numbers represent a turnaround from an April survey, 
also by Political/Madia Research, which showed Kasten with a 
46% to 34% edge over Moody. 

In the new poll, when Kasten was matched up with Checota, 
Kasten came out on top, 46% to 41%, with 13% undecided. The 
two-term senator led F'eingold 46% to 28% in a head-to-head matchup 
with 26% undecided, according to the pcll. In those rnatchups, 
the larger sample was used. 

Poll Reveals Weaknesses 

The new poll showed some vulnerabilities for all four men, 
"and for Kasten in particular. 

Of likely November voters, more than one-third, 34%. held 
unfavorable opinion of Kasten, compared with 41% holding 
favorable rating. Pollsters generally say that such a narrow 
ap between favorable and unfavorable ratings indicates trouble 
or an official. 

Kasten's campaign manager, Paul Welday, could not be reached 

In general, the numbers "confirm what everyone knows, that 
sten can be beaten, said Christofferson. "Kcasten clearly can 
beaten by any of these guys, including Feingold." 

Still, Kasten's 41% positive rating topped the other three 

In the poll, 37% of the general- election sample had a favorable 

or comment Saturday. 

andidates. 

inion of Moody while 17% had an unfavorable opinion of the 
lwaukee congressman. Of the same group, 18% did not recognize 
ody and the rest had a neutral opinion. 

Checota's statewide television ad blitz, financed largely 
ith the millionaire's personal fortune, appears to have 
ccomplished the goal of familiarizing voters around the state 
ith his name. Only 11% said they did not recognize Checota. 

ith 36% who viewed him favorably. The unfavorable rating was 
ay up from 3% in the April p o l l ,  a slide that may reflect negative 

Copr. (C) West 2000 No Claim to Qrig. U.S. Govt. Works 
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media attention surrounding Checota's business history. 

Christofferson responded that Checota's unfavorable rating 
"is not as high as 34%, which is what the incumbent Senator 
has. Most who have an unfavorable opinion about a candidate 
have a favorable opinion about someone else." 

Not Widely Known 

Feingold's underdog campaign has yet to catch fire, according 

More than 4 in 10 of those surveyed statewide did not recognize 

to the poll. 

His favorable rating was 11% compared with 8% unfavorable; 
ere neutral. Feingold, with less to spend than his 

rivals, has not yet mounted a television campaign. 

Bob Decheine, Feingold's campaign director, said Saturday 
that he still "fully expects" to win and questioned the accuracy 
of the poll. In low-turnout elections, which this one is bound 
to be, he said, it is extremely difficult to identify Democratic 
primary voters. 

that our opponents are going to rip each other's 
he said, "and frankly they will have some good 
which will be hard to resist." Feingold, he said, 

will be a viable alternative. 

"This race really has not started yet," he said. "It starts 
when all the candidates are on the air. This will play itself 
out in the last 20 days." 

In the theoretical matchup with Moody, Kasten ran strongest 
in western and central Wisconsin and the Fox River Valley. 

Moody topped #asten 51% to 39% in the four-county Milwaukee 
etro area and also led him around Madison, in the southeastern 
orner of the state and in northwestern counties. 

Political/Media Research conducts polls in 4 0  states. It 
011s for newspapers and other media organizations, not partisan 
political candidates. 

WQOdY 
Chscota 
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Nashville physician Bill Frist is leading the Republican Senate 
would lose to incumbent Jim Sassar if the general election were 

NASHVILLE - 

"'fa statewide poll shows. 
3- 

In the race for Tennessee's other U.S. Senate seat, Democrat Jim C o o p e r  
would defeat Republican Fred Thompson by 12 percentage points i% the 
election were held today, according to the poll. 

Frist would do better against Sasscr than any of the other five 
 republicans but would still lose by a 53-29 percent margin with 16 percent 
undecided, the poll showed, 

Chattanooga businessman Bob Corker was 7 points behimd Frist in the 
poll, which had a margin of error of 3 1/2 percent. Two percent of voters 
said they would vote for independent John Jay Hooker. 

The poll was conducted by Mason-Dixon Political-Media Research Inc. of 
Columbia, Md., for five Tennessee newspapers and four television stations. 

Mason-Dixon conducted telephone interrviews Sunday through Tuesday with 
838 people who vote regularly in statewide elections. 

Company officials said the 3 1/2 percent margin of error meant there was 
2 95 percent probability that the true figure would fall within that range. 

According to the poll, Baeeer would defeat Corker 55-26 with 16 percent 
undecided and 3 percent going for Hooker in a Barmeetr vs. Corker matchup. 

In next week's primary, 24 percent of Republicans 

. 

responding to the survey said they would vote for Frist. Corker would get 
17 percent of the GQP vote, the poll showed. 

"The race for the GOP nomination to face S m m r  appears now to be 

Among other Republican candidates, Harold 8terling of Memphis was third 

etween Prist and Corker," said an analysis by Mason-Dixon's Brad Coket. 
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with 10 percent of the vote; Byron Bush was next with 9 percent, Andrew 
Benedict would get 5 percent and Steve Wilson, 1 percent. 
Among the Republicans polled, 34 percent said they were undecided. 

Of the interview subjects, 414 (49 percent) were men and 424 (51 
) were women. Seven hundred were white, 136 were black and two were 

other races. 

Among the state's regions, 302 interviews were in East Tennessee, 272 

"Although the regional margin for error is high. it is worth noting 

were from Middle Tennessee, and 264 were in W e w t  TepmeSSee. 

that Corker runs ahead in the traditionally Republican East Tennessee 
ion while Frist is stronger with 6oP numbers in Middle and West 

ee. Given the high number of 'undecided' voters, this race may be a 
out battle, ' ' Coker' 6 analysis said. 

s@ax generated a 61 percent favorable rating and a 15 percent 
rable rating in November 1988. SBBLSQ]C*~ favorable rating dropped to 
cent in May and hit 45 percent last week, according to the poll .  
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COOPPLEZ AND SASS= LIKELY WINS IN SEMATE, POLL FINDS 

- THURSDAY, July 28, 1994 

Section: News 

NASHVILLE - 
Nashville physician Bill Frist is leading the Republican Senate primary but 
would lose to incumbent Jim Sasssr if the general election were held today, 
ii statewide poll shows. 

In the race for Tennessee's other U . S .  Senate seatl Democrat Jim Cooper 
publican Fred Thompson by 12 percentage points if the 
d today, according to the poll. 

o better against Sasser than any of the other five 
would still lose by a 53-29 percent margin with 16 percent 
011 showed. 

Chattanooga businessman Bob Corker was 7 points behind Frist in the 
poll, which had a margin of error of 3 1/2 percent. Two percent of voters 
said they would vote for independent John Jay Hooker. 

The poll was conducted by Mason-Dixon Political-Media Research Inc. of 
Columbia, Md., for five Tennessee newspapers and four television stationa. 

Mason-Dixon conducted telephone interviews Sunday through Tuesday with 
838 people who vote regularly in statewide elections. 

Company officials said the 3 1/2 percent margin of error meant there was 
a 95 percent probability that the true figure would fall within that rsmg0. 

According to the poll, Oaeser woula defeat Corker 55-26 with 16 percent 
undecided and 3 percent going for Hooker in a Saesrer vs. Corker matchup. 

In next week's primary, 24 percent of Republicans 

responding to the survey said they would vote for Frist. Corker would get 
17 percent of the GOP vote, the poll showed. 

"The race fox the GOP nomination to face Sacserer appears now to be 
between Frist and Corker,,, said an analysis by Mason-Dixon's Brad Coker. 

Among other Republican candidates, Harold Sterling of Memphis was third 
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I with 10 percent of the vote; Byron Bush was next with 9 percent, Andrew 
edict would get 5 percent and Steve Wilson, 1 percent. 
ong the Republicans polled, 34 percent said they were undecided. 

Of the interview subjects, 414 (49 percent) were men and 424 (51 
nt) were women. Seven hundred were white, 136 were black and two were 
d as other races. 

Among the state's regions, 302 interviews were in East Temes5ee, 272 

"Although the regional margin fer error is high, it is worth noting 
hat Corker runs ahead in the traditionally Republican East Tennessee 

while Frist is stronger with GOP numbers in Middle and West 
emessee. Given the high number of 'undecided' voters. this race may be a 
rnout battle," Coker's analysis said. 

Saeeer generated a 61 percent favorable rating and a 15 percent 
favorable rating in November 1988. Saassr'a favorable rating dropped to 

were from Middle Tennessee, and 264 were in West Tennessee. 

percent in May and hit 45 percent last week, according to the poll. 

opyright 1994 The Commercial Appeal, Memphis, TN 

PTORS: CONGRESS; TN; CAMPAIGN; SURVZY 

OF DOCUMENT 

Cop. (C) West 2000 No Claim to Orig. U . S .  G a v t .  Works 



1ST STORY of Level 1 printed in FULL format. 

Copyright 2000 The Washington Post 
The Washington Post 

February 2 7 .  2000, Sunday, Final Edition 

SECTION: OUTLDOK; Pg. BO1 

LENGTH: 2125 words 

HEADLINE: Campaign Trail Oversight; Bunting for  the S W r y ,  The Media Get Lost 

BYLINE: Richard Morin 

BODY: 

season has been a wee bit delusional. From a premature obituary for the 
religious right to blowout primary elections that were predicted to be "too 
close to call" to backward turnout scenarios, reporters repeatedly have gotten 
it precisely and profoundly wrong. 

Americans may be excused if they think political coverage this campaign 

These aren't minor gaffes, nor are they merely the woolly-headed 
pronouncements of the Sunday morning squawkers. They are the work of otherwise 
smart, serious journalists--me, for example--and have appeared in stories 
prominently displayed on the front pages of the country's best newspapers, and 
at the top of the network evening news. 

Reporters seem to realize they have much to be modest about. "In a symbol of 
this topsy-turvy election, McCain's Michigan victory came as the ink was barely 
dry on many 'Bush comeback' stories," reportera for the Boston Globe wrote last 
week. 

"That loud noise you hear is the crashing of all the models that pundits and 
politicians had constructed for how this year's Republican presidential race 
would go," ranking pundit Morton M. Kondracke wrote in Roll Call. 

The loudest noise you hear may be the credibility of the media, already at a 
record low, crashing through the floor. It is death by a thousand flubs, which 
collectively feed the pilblic's perception that politics is little more than 
public sport, a crapshoot organized by crafty schemers and reported by annoying 
fools. Journalists are routinely s p e e d  for emphasizing the horae race at the 
expense of the issues. Lately, we're having a hard time getting the horse race 
right. 

Some missteps are to be expected, even forgiven. This is, after all, one 
strange election year. But journalistic fadu and fashions axe also conspiring to 
make the Afirst rough draft of history" a bit rougher than usual. 

The media's current infatuation with Big Picture stories, written in the 
narrative voice and awash in predictions, encourages journalists and opinion 
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writers to simplify complex and-fast-moving events, or to draw broad conclusions 
from scattered, conflicting or otherwise confusing facts. Will Michigan 
Democrats and independents stand by John McCain in November? The Correct answer 
is, of courne, who knows? But just try saying that on national network news. 

So we tell the story  of Everyvoter, or, better yet, we convene a focus group 
of Everyvoters. Then we project their sometimes idiosyncratic views beyond their 
worth in stories that may or may not reveal anything useful about what's 
happening. 

Lawrence Jacobs, a professor of political science at the University of 
Minnesota, calls this trend "sitcom" journalism. "Political campaigns are 
reduced to a succession of story lines," Jacobs said. Strategy and tactics are 
easier to shape into a narrative than a discussion of issues. Reporters sit 
back, "much like television critics," and ponder and pontificate about what they 
see unfolding before them. 

Or what they choose to see. In 1996, the Washington-based Center for Media 
and Public Affairs monitored the presidential campaign and television coverage. 
It faund that 85  percent of the coverage focused on negative attacks--even 
though the candidates spent 85  percent of their time "making a positive case for 
themselves," said Thomas Patterson, a professor at Harvard's Kennedy School of 
Government. 

Jacobs suggests one disturbing consequence of all this negative storytelling: 
a public that is more turned off by politics and joins reporters on the 
sidelines, watching but not participating in the process. 

Of course a good narrative needs tension and action. And that's why reporters 
love to tell stories like these: 

"New Hampshire typically is keeping the country guessing with a 
too-close-to-call Republican race." 

--Bob Edwards, National Public Radio, on the eve of this year's New Hampshire 
primary 

"On the eve of a South Carolina primary that's too close to call, both 
candidates were beginning to focus on the mechanics of getting voters to the 
polls. " 

--the Associated Press, the day before the South Carolina primary 

"The race is too close to call." 

--Alieon Stewart on ABC's "World News This Morning" just before the Michigan 
Republican primary 

h 
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Let the record show that McCain comfortably beat George W. Bush by eight 

percentage points in Michigan. Bush beat McCain by 11 points in South Carolina, 
and McCain won by 18 points in New Hampshire. Voters might be forgiven if they 
wonder: How close do you have to get to see a wipeout coming? 

To be fair, these reporters were only repeating the results of the tracking 
polls, those daily samplings of vox pop that have proliferated this election 
season. To be candid, tracking polls in primary elections are notoriously 
unreliable because it's diffi'cult to determine who will actually show up at the 
polls in these low-turnout elections. To be blunt, reporters either don't know 
or choose not to disclose the limitations and tattered history of this type of 
polling, even as they dutifully report the latest results. 

My favorite polling misadventure to date occurred in South Carolina, in the 
days immediately after McCain's huge win in Mew Hampshire. In the thrall of Big 
Mo, reporters were looking everywhere for signs of movement--the bigger, the 
better. 

A few headline-hungry pollsters were there to fill the vacuum. Two overnight 
polls claimed that McCain had not merely closed the gap, but likely was leading. 
Both used dubious methodologies: One interviewed 500 "likely" votexs--a sample 
too small and too quickly collected to be useful. The other was an auto-dial 
poll with a recorded message that asked people to press the buttons on their 
phones to respond to questions--a survey technique so discredited that the 
Hotline, the widely read daily political briefing sheet, apologized for printing 
its results. 

No matter. Stories recounting those survey results were splashed on the front 
pages of papers all over the country and even abroad, including The Washington 
post. 

In fact, McCain did gain ground quickly on Bush in South Carolina after his 
New Hampshire victory. But he almost certainly never led and probably was never 
even tied. A Washington Post-ABC News poll conducted Thursday through Sunday in 
South Carolina after the New Hampshire primary--the likely high point of 
McCain's support--showed Bush with a five-point lead among a sample of 
rigorously screened likely voters. 

Other carefully conducted, large-sample surveys done at about the same time 
produced similar results. In fact, every poll after Feb. 6--15 in all--had Bush 
leading HcCain. 

My own stumble occurred about a month ago in New Hampshire, where I moderated 
focus groups of Democrats and Republicans who complained bitterly about their 
choices in the upcoming primary. About the same time, a new national survey 
found that the proportion of Americans who supported a candidate--any candidate, 
in either party--had dipped in recent weeks. Stirring these together, I wrote 
the story of an electorate dismayed by its choices. 

One problem: Subsequent polls revealed that Americans were quite happy, thank 
you, with their choices this election year. 

The polls were partially responsible for another story line that went south 
in South Carolina. Many stories suggested that a big t,urnout in the open QOP 
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primary would henefit McCain, De-cause it would mean that Democrats and 
independents had come out to vote fo r  him. Some even drew a numerical line in 
the sand: If more than 400,000 voters went to the polls, Bush was toast. Well, 
reporters or their sources forgot that turnout could increase among Republicans 
as well as among Democrats and independents, which is exactly what happened. 
More than half a million south Carolinians ended up voting, and Bush won going 
away. 

Not all the early-season reporting stinkers can be laid at the feet of 
pollsters. Consider recent news accounts of the death of the religious bight. 
Over a front-page story four days before the South Carolina primary, a Post 
headline declared that the "Christian Right's Fervor Has Fizzled; S.C. Reflects 
a Movement 'Gone Cold.' '' The story went on to note that, "as a group, 
[Christian conservatives] are no longer locked into a political machine, ready 
to spring into action. For Robert Y. Dole, they provided an army of volunteers 
and secured a crucial electoral victory." Not so this year, the story predicted: 
Turnout of Christian conservatives had been drifting downward in South Carolina. 

On primary day, a record number of self-identified members of the religious 
right went to the polls in South Carolina, voted for Bush over McCain by nearly 
a 3 to 1 ratio, and secured a crucial electoral victory for the Texas governor. 
Three days later in Michigan, the Christian conservatives again turned out in 
reccrd numbers, and again gave Bush two-thirds of their votes, though this time 
in a losing cause. 

Another popular story written out of Michigan in the days before that state's 
primary suggested that a vast left-wing conspiracy was being organized to hobble 
Bush and embarrass Republican Gov. John Engler. According to this theory, 
Democrats would flood the polls to make mischief by voting for McCain. Reporters 
gave state Rep. LaMar Lemmons, a Detroit Democrat, his 15 minutes of national 
fame when he encouraged blacks to vote for McCain and set up an organization 
called "DOGG-Engler," which he said stood fo r  "Democrats Out to Get even with 
Governor Engler. 'I 

Certainly some Democrats voted for McCain merely to thumb their noses at 
Engler or complicate Bush's life. But the Michigan exit polls, as well as a 
flood of interviews conducted by reporters on primary day, suggest they were the 
exception, not the rule. Independents and Democrats voted for McCain, they said, 
because they liked him, they really liked him. 

"Was there a large amount of tampering, of tactical voting? No," says Bill 
Ballenger, editor of the Inside Michigan Politics newsletter. "My Qad, most of 
the Democratic leaders here are scared of McCain." 

As for DOGG, the Michigan exit poll suggests its impact was negligible, at 
best. Only 5 percent of all GOP voters were African American, and more than 20 
percent voted for Bush or Alan KeyeB. (Black Republicans are rare but hardly 
nonexistent in Michigan: 'Four years ago, 10 percent of all black voters cast 
ballots for Republican Bob Dole, or roughly as many black voters as turned out 
in last Tuesday's primary.) 

So what's a voter to do? 
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First, remember these are volatile times, when political attitudes and 
candidate preferences are in flux, says Harvard's Patterson. Stories that report 
what happened today are inevitably more accurate than stories predicting what's 
going to happen tomorrow or in the next primary. Reporters are trained 
observers. But sometimes they're looking at the wrong thing. 

Polls are useful tools; they aren't magic wands. And some polls are better 
than others. Exit polls are the gold standard--they're more accurate than any 
other type of political polling. Tracking polls that measure candidate 
preference over time will be helpful later in the campaign, when attitudes are 
more fixed and settled. As a general rule, large-sample surveys done over 
several days are better in capturing popular attitudes than small sample surveys 
completed in a single day. But don't expect those big, multi-day polls to 
capture the most recent changes in candidate preference. ?md don't expect 
today's surveys to give much of a clue as to what will happen in November. 

Remember, too, that nobody speaks €or everybody, every state isn't like th2 
nation, and no two states are exactly alike. Thus, what was true nationally or 
in South Carolina or Michigan may not be true in Washington state, New York, 
Missouri or California. 

Be careful when reading stories based on focus groups. They're a popular 
research tool mainly because they're cheap, not because they accurately reflect 
the views of a larger public (that's what the best polls do). A focus group 
buttressed by survey results is a powerful and engaging way to characterize 
opinion. A focus group by itself is just 10 people yakking. Ditto for those 
stories in which reporzers fan out across a state or nation to interview bunches 
of people whose comments are then stitched together into a single piece. 

Finally, a word of advice for my colleagues: If you must write those Big 
Picture stories awash in narrative and dramtic sweep, then remember to use only 
the tastiest words. 

Chances are you'll be eating them. 

Richard Morin is The Post's director of polling and author of the biweekly 
Unconventional Wisdom column, which returns to Outlook next Sunday. 

GRAPHIC: Illustration. david gordon for The Washington Post 
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INbEWAL BEPORTS CHECKED Dixlosurc Repm 

1. 



3 

. I- 

i: : : . .. .- 

The second complaint. MUR 4473, was submitted by PEROT ‘96. MC. (Terot”). which is the 

authorized general election eampaign committee of Mr. Ross Perot. who was the Reform P q ‘ s  

candidate for President in the 1996 election.’ 

Both h e  NLP and Perot complaints challenge the criteria used by the CQRlmkSiOn on 

Presidential Debates (“CPD”) to select the candidates for President and Vise President IO be 

invited to participate in debates sponsored by CPD. alleging that CPD’s criteria do not comply 

with the standards for such criteria in ! I C.F.R. 4 118.13(c). On this basis. nhe Perot complaint 

alleges that the debates constitute a corporate contribution to the pgktisipanu’ campaigns in 

violation of 2 U.S.C. 8 441b and 1 1 C.F.R 8 1 14.2(b)? The Pemt complaint fulther alleges &at 

CPD is a political committee that has filed to register pursuant to 2 W.S.C. 9 433(a) and 1 I 

C.F.R f 102. I(d). The NLP also challenges election-related television programming proposed 

by t h e  television nctwortrt. alleging phat the proposed programs would not qualify BS news 

coverage or debate sponsorship arid would therefore constitute prohibited corporate 

conuibutions. 

In addition to CBD. the NLP names is respondents three television networks: ABC, lnc. 
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alleging that the television programming rash of the networks proposed would constiture 

corporate contributions to participating candidates. 

The Office of General Counsel notified additional entities fairly implicated in the 

allegations in the complaints. To the NLP complaintl, this Ofice also sought a r~spnse  from 

ClintodGorr '96 General Cornminee. Inc.. md Joan C. Polliti. as its treasurer (collectively 

"ClintodGo~"). and Dole/Memp '96 and Roben E. Lighthizer, BS io masurer (collectively 

"Dole/Kcmp"). To the Perot complaint. this Office also sought a response from the general 

election committees and their masutrrs named above and hom the DNC Seavices 

CorporadonlDemocratic National Committee and Card Pensky, as its tmmmr (collectively the 

-DNC"). and from the Republican Na!ioslal Committee md Alec Poieevht, as its treasmr 

(collectively the "RNC").' 

All of the responses to the c:ohplinu h t  wese so have been received. 

Anachments 6-10. 
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11. 

Under the Federal Election Campaign Act of 197 1, as amended ("FECA"). corponrions 

are prohibited &om making contributions' or expnditures' in connection with federal elections. 

2 U.S.C. 4 441b(a); see uko 11 C.F.R. 8 114.2(b).' The Commission has promulgated a 

regulation that d e h c s  the term 'contribution" to include: "A gift, subscription, loan . . .. 
advance or deposit of money or anything of value made. . . for the purpose ofiafluencing any 

election for Federal ofice." I I C.F.R. 5 100.9(rXl]. Seedsu 11 C.F.R 4 Il4.1(a). "Anything 

of value" is defined to include all in-kind conuhtiom. 11 C.F.R 8 10Q07(a)(l)(iii)(A). The 

rephtory definition of contribution also provides: "[ulnless specifically exempted under 1 I 

C.F.R 8 100.7@). the provision ofany g or sewices without charge. . . is a contribution.'* 

Id 

Section 100.7@) of thc Comission"s tsgulapiom s p a i f i d l y  exempts expenditures 

made for the p oPsSsgin0 d e b t s  from the definition ofconrribution. I I C.F.R. 

6 100.7(b)(21). This exemption rquim &at such dcbates meet the requirements of 1 1 C.F.R. 

8 110.13.' which wiilhia which staging o ties must conduce ruch 

4 FESA d s h !  anaiburioa (0 imludr gin. suhnpsion. lm. admcc. or dcposir of money or 
fw the purpave ul mfluencsny any election foe Federal ofice." 2 U.S.C. 

ml. diSpribu6ion. tiDan. dwance. deposit. of gifi 
the p q w e  of influencing my election for Fedml GRCC." 

public h& cam# accept conuibsltions from 
her&. 26 USC. 8 9003(b#2); see Q~SQ I I C.F.R. 

~ i s m S s n B  of II I C.F.R. 4 1 14.4. which pennits .. . . . . .  .. . 
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debates. The parameters address: (1) the types of organizations that may m g e  such debates. (2 )  

the smcnue of debates, and (3) Lhc criteria that debate staging organitations may use to select 

debate participants. With respect to participant selection criteria. 1 I C.F.R. § 1 IO. I3(c) provides, 

in relevant part: 

Criteria f i r  candidaft- sclcclion. For all debates. staging organization(s) 
m u t  use pre-established objective criteria to determine which cmdidates may 
participate in a debate. for  gened election debates, staging organiaeion(s) shall 
not use nomination by a panicula political parry as the sole objective criterion to 
determine whether to include a candidate in B debate. 

1 1 C.F.R. 4 110.13(c). When promulgating this regidation, the Commission explained its 

purpose and operalion fdl0WS: 

Given thac the rules pernit copporare h&mg of candidate debates. it is 
appropriate that staging origyrimtions use p p e d l i s b e d  objective criteria to 
avoid the rea6 or apparent potential for a quid pro quo, suui to emm the integrity 
and fairness of the precess. The choice of which objective criteria to use is 
largely left to the discretion of tRe staging o 

. . . . Staging organizations must k able to shew that their objective 
critcria w m  ussd to pick the pyticipants. and that the criteria wme not designed 
to result in the selection of ccmin pre-chosen participants. The objective criteria 
m y  be set to control the number of  candidates participating in a debate if the 
staging oqanialion believes thee are too many cmdiclates to conduct a 
me;utingful debate. 

Unda he  new  le. nsmimtion by a paniwlar political party. such as a 
major panly. may not be &e sole criterion rw8 to bar a candidate b m  
p;IRicipoting in a general election debate. But . . . nomination by a major party 
may k one of the aitcpia 

60 Fed. Reg. 64262 ( 
. . p .  

’ 
C Q D ~ ~ G U ~ Q ~  swgd il debate among candidates for federal office 

and h f  debate was 

the costs incumd by &e sponsoring coporation would be “tempt from the definition of 

contribution prsfsuant to the o p t i o n  of 1 1 C.F.R. 5 100.7(8)(21). See also 1 I C.F.R 

in mxwcbnce with all of l e  requirements of I I C.F.R 8 I 10.13. then 
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$$ 114.l(a)(2)(x) and 114.4(0(1). Similarly. other corporations could legally provide funds to 

the sponsoring corporation to defray expenses incured in staging the debate pursuant IO the 

operation of 11  C.F.R. $8  1 14.l(a)(2)(x) and 114.4(f)(3). Conversely. if a corporation staged a 

debate that was ~ l p f  in accordance with 11 C.F.R. $ 110.13, then staging the debate would not be 

an activity "specifically pcrmined" by I 1 C.F.R. f 100.7(b). but would constitme a contribution 

to any participating candidate under the Commission's regulations. See 11 C.F.R. 

$ 100.7(a)( l)(iii)(A) (noting "unless specificdly exempted" anything of vdue provided to the 

candidate constitutes a contribution). The participating candidates would k required to repan 

receipt of the in-kind contribution as both a contribution and an expenditure pmuan~ lo 11 

C.F.R 4 104.13(rsXI) and (2). See 2 U.S.C. 8 434(bK2XC) and (4). 

B. 

CPD was incorporaled in the District of Columbia on Febmmy 19,1987, as a private. 

CPD's Debate Paroicipaet Seleetba Critek 

not-for-profit corporation to "organize. manage. produce. publicize and support debates for the 

candidates for President of &e United States." &e Attachment 4. at 45. Prior to the 1996 

campaign. CPD spolnsod six d c b a ~ n  five ktween candidates for President, and one between 

candidates for Vice hid en^ In che 19% cynpaiylr CBD sponsored two Presidential debates 

and one Vice h i d e n t i d  dchte. Only l e  candidates ofthe &mocmiic and Republican pwies 

in the debates. CBD produced w-rittcn candidate sekction criteria for 
. .  

k pimisiption. The nnluQducRion to these criteria explains as 

followlr: 

In light of the large number of declared candidates in any given presidentid 
election. (CPD] has determined rhj t  its votcr education god is bea achieved by 
limiting d e h e  pmicipaiion IO he next President and his or her principal rivd(s). 

A Drmocntio or Republican nominee has ken elected to the Presidency 
for mow lhan a century. Such historical prominence and 5usdned voter interest 
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warrants the extension of an invitation to the respective nominees of the two 
major parties to participate in [CPD's] 1996 debates. 

ln order to fixher the educational pupsees of its debates, (CPD] has 
developed nonpartisan criteria upon which it will base its decisions regarding 
selection of nonmajor party candidates to participate in its 1996 debates. The 
purpose of the criteria is to identi@ nonmajor parry candidam, if any, who nave a 
realistic (i.e.. more than theoretical) chance of being elected the nexn President of 
the United States and who properly are considered to be among the principal 
rivals for the Presidency. 

The criteria contemplate no quantitative threshold that triggers automatic 
inclusion in a [CPDJ-sponsored debate. Rather, [CPD] wi11 employ a multifaceted 
analysis of potentid ekctoral success. including a review of ( I )  evidence of 
national organization (2 )  signs of national newsworthiness olnd competitiveness, 
and (3) indicators of national enthusiasm or concern, to determine whether a 
candidate has a sufficient chance of election to warrant inclusion in one or more 
of its debates. 

Attachment 4. at 57-58. Thus. CPD identified its objective of determining which candidates 

have a realistic chance of being elected the next President. and it specified h e  primary criteria 

for determining which "nomajor" party candidates KO invite to participate in its debates. CPD 

funher enumerated specific factors under each of the chffe primary criteria that it would consider 

in reaching its conclusion. 

For "'evidence of national oqpnimion." CPD introduces the facton by explaining that 

the criterion -encompasses objective considerations pelraining to the eligibility requiremenu. . . 

[ad] also encompasses molr subjective iadimlors of a mtiod smpaign with a more than 

of eeCaorarl success." Id The fmon to k considered include: 

Ihr eligibility requipemenis of M i c k  11. Section 1 

the MIut in enough states to have a mathematical 
raf college majority. 

ChgmirJoion in o mjority of coOgsspional districts in those states. c. 
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d. Eligibiliry for marching funds from the Federa! Election 
Commission or other demonstration of the ability to fund a national campaign. 
and endorsement by feded i d  5tate officeholders. 

Id 

CPD's selection criteria note that the second ceiterion. "signs of national newsworthiness 

and competitiveness" focuses "both on the news coverage afforded the candidacy over time and 

the opinions of electoral experts. media and nun-media, regarding the newsworthiness and 

competitiveness, of the candidasy at the time [CPD] makes its invitation decisions." Id. Five 

factors arc listed 8s examples of "signs of national newsworthiness and cornpetitkcness": 

a 

b. 

c. 

d. 

e. 

The prnftssional opinions of h e  Washington bureau chiefs of 

The opinions of o c o m ~ t l c  group of professional campaign 

The opinions of rqmsenotive politid scientisps specializing in 

Column i n c k  on m q m p c r  fmnt pages and exposure on network 

Published views of prominent political commentators. 

major newspapers. n e w  magazines. and broadcast networks. 

managers and pollnen not hen employed by &e candidates under consideration. 

electoral politics at major universities and pc~evcih centers. 

telccans in cornpmison with the mjo r  party candidates. 

Id 

Fid ly .  CBD's xleccion Criteria spate &at the factors lo bt considered as "indicators of 

M t i o d  public enthusiarm" ate intended to assess public support far B candidate. which bears 

dimtly on ahe *s ~zo4pf6u for e k c ~ o d  SUCC~SS. The listed facton include: 

a p 4 y  "he fitdings of agnificanr public opinion polls conducred by 

ol8cnd;urce a! meetings and rallies OCPOSS the country 
bas) in comparbn uj6h the two major pasty candidates. 

oqsniwrtons. 

Id. 
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c. CQ!UplaiDf4Dt!3' Allegations 

Both complainants allege that-CBD's criteria violate 11 C.F.R Q 110.13(c) in two ways: 

first, both allege that CPD's selection criteria are not objective as required by I 1  C.F.R. 

4 1 10.13(c); and second, both allege that CPD's selection criteria provide an invitarion XQ the 

Democratic and Republican nominees so!ely on the basis of their parties' nominations in 

violation of 1 1 C.F.R. 0 1 10.1 3(c). On this basis, the Perot complaint alleges that the debates 

constilute a corporate contribution to the pyticipants' mpaiw in violation of2 U.S.C. 8 441 b 

and 11  C.F.R. 8 114.2(b).' 

The Perot complaint alleges h r  CPD's criteria M RQt objective as required by 1 1 C.F.R 

8 I ! 0. I3(c). The Perot complaint sontends that thee of the factors listed under signs of national 

newnvonhiness ape exampla of the "pdominandy wrbjecpive" CPD criterk9 The Peroe 

complaht identifies another factor &ai calls for SMniimiora ofthe findings of significani public 

opinion polis as "leaving much room for subj~ccrivity.~ Fid iy .  &e Perit complaint cites 

Assosiution of /he Bar ofthe C*iiy of.Vt*w rurk r. Cirmrarissioner. 858 F.2d 876 (2d Cir. 1988). 

cert. denied. 490 U.S. 1030 ( 1989). ad argues that the Commission should adopt the Second 

Circuit"s analysis in tkar case of whether data me objective OP subjertive. In the context of 

iakm'5 !ax exempt swlw. &a Second Circuit evaluated what is 

w &u."" The Second Circuit staled: 
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Objective data are data that are independent of what is personal or private in our 
apprehension and feelings. that use facts without distortion by p c r ~ o ~ l  feelings or 
prejudices and that arc publicly or intersubjectively obsehvable or verifiable. 
especially by scientific methods. Webswr i Third lnrernatiunol Dicriona~: 15% 
(1 97 1). Objective representations have been described judicially as 
"representations of previous and present conditions and past events, which are 
susceptible of exact knowledge and c o m a  statement." 

175 Okla. 25.26, SI.P.'Pd 963,964 (1935). 

fd, at 880-81." 

Similarly, the NLP complaint discusses each of CPD's three criteria and the factors 

related to each arguing that CPD's criteria are "inherently vague mnd subjective." With respect 

to the "evidence of national organization" criterion, the NEP complaint admits that the first two 

factors arc objective, as is the ponion of h e  third factor that examines eligibility for federal 

matching funds. WLP cites CPD's description of the remaining factors under this criterion. in 

which CPD admits: "This criterion also ensampasses more subjective indisators of a national 

campaign with a more than theoretical prospect af e l e c ~ ~ l  success.'' Organization in ;1 majority 

of congrrssiona) diSeia~ in h s e  states in which a candidate is on the ballot is too indefinite to 

be deemed objective, according to NLP. NLP added that this factor is also irrelevant and 

asrociuiom's &Peare phan ia f n e ~ i y  dlcnsd and di&$minud cbjmivc dU. The Second Cimuir ovenurncd rhe 

Imrnltag in polirieal cmpligns. &e ASJOC. of rkz Bnp u/rhr ciy o ?  

S e e d  Curuir's u;uiorwlc in Assorimion of the Bar of the CIty of.Vew 

.C. 3 SQl(clI3) ao I r  local bar mwociotion b e d  on 

to a eanJ~&ic Jehte sponsor in F u h i  os. &&I: 809 F. Supp. 
F 3d 4C (2d Cir. 1994). 
r Nen Y d  found the League of Women V O I C ~ '  debate 

fore mccUnrrSteni wich the League's tax cxempi slaw. Fulunr. 
g cnma zre subjective: 'signifirpnt candidate." "recognihn by 
~rn i tm.~ -acp ive  campaigning in a number of slstcs for the . . . 
eager's lord faith judgment may provide substantive evidence of 

7bE dboin COUR a b  beU however. fha it did not hive the authon'ry IO g m i  rhc 
-28. 'Ihb Second ClPeuri af imcd h e  result but on L e  groundr that the plaintiKhad no 

d i a l  lo chalknge rbc DI amp r p N 4  ofthe League. 35 F.3d 49 (2d Cir. 1994). This case is pan of a series of 
C h d h & l a  bmu& by the pkintiff agww the League and CPD. Sew Fvfcni v. &ape ojWomm Voters E&. 
F d  W E Suqa. I I85 (S.D.N.Y. I988i. af'd 882 F2d 621 (2d Cu. 1989) a d  Fvloni v. Er&. 729 F. Supp. 
158 (D.D.C. 1 9 W A  Hft 935 F2d 1324 (D.C. Cu. 1991). CM, denied SO2 US. IWi3 (1992). 
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constitutes a "significant obsracle" IO "debase inclusion" of third party candidates. NLP also 

argues that "ability to fund a national campaign" is too indefinite. as is "endonement by federal 

and State officeholders." The latter is also a deemed an attempt "to Bisfise partisan bias as an 

objective criteria" due io the dominance of the Demoeratic and Republican parties among federal 

and state oficeholders. Funher. NLP allcges that endorsements are merely subjective 

evaluations. and such 'secondhand subjective evaluations" should not be permined in debate 

participant selection criteria 

NLP attacks each of the factors under h e  "national newsworthiness" criteria. Four of the 

five arc based on the opinions of specified individuals, and WLP alleges lhat on phis basis alone 

the four factors 

consider evidence from moulcef &at m d&W, but not precisely identified, land NLP dkgs 

that this permits CPD to "shop muadl" and imldt only d n  opinions within iu 

consideration. 

subjective. AI1 five of rhe faton under this criteaia q u i r e  the CPD to 

Both of l e  factors ~clalsd to &e "national public mthwiasm" sritcria are deficient 

according to the NLP. The first. related to fmdings sP"si~if icmt public opinion polis: is 

subjective bscausc &e plls m MI iderstifid laving too much morn for subjective decision 

d i n g .  in NLP's view. Addiliodly. che polls 8Jtemseks deet the subjective judgments of 

b k  of chr pollcdxrs. Rtpned attendance at rallies is 

and comporisoolu to h e  major panics 2ut imppopriate because such 

s u ~  mllm the psefaartisl mmmi affordsd to th& m j o ~  pmies, ~ C C G ~ , I Q  to NLP. 
+. 

Finaily. thc NLP complaint challenge5 CPD's criteria considd together b u s e  CPD 

fails to specify any rrldve wcighls assigned to each ofthe factors and criteria, which renders the 
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process of applying the criteria to candidates and evaluating the responses $ubjective." Thus, 

even if the criteria were objective. "the process of evaluaring and weighing the criteria is a 

subjective one," according to the NLP complaint. NLP argues that the logic and reasoning of 

this Office's 1994 recommendation to the Commission that the regulation should specie 

objective criteria should be invoked to invalidate CPD's criteria as subjective. " 

Both the Perot complaint and the NLP complaint W e r  allege a second failing of CPD's 

criteria KO comply wkh 1 I C.F.R. 5 1 10.13(c). arguing that CPD's CnKena provide an invitation 

to the Dmocratic and Republican nominees based solely on their nominations by their 

respective parties. Citing che CPB's selection criteria for 1996. the Perot complaint alleges that 

CPD did not reach the conclusion that either ofthe mjor party's wdidates had a "realistic 

c h c e  of being elected" 

D. Wespoeoar 

1. CPD'o RePpers 

CPD expiairs lhat both to devdrlop srad SU uently to apply the dehne pdcipant  

selection critcria, it convened advisory cominees. which submitted recornendations 10 CPD. 

The Advisory Comrninat h t  WY convened IO apply the criteria (0 &e 1996 candidates m s l d  

the unanimous conclusion only the Democotis and Republican candidates met all of CPD's 

chance O f  king elecied. The CPD B o d  of Directom unanimsusly 

Committee's mommmcliion ltwt only the Demociatic and Republican 

panicipa selection criteria. 
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CPD maintains that its criteria arc objective and that the process used fully complies with 

the requirements of 1 1 C.F.R. 8 1 IO. 13(c). CPD psiiits out the regulation does not define 

"objecrive." CPD argues that itr srircria are consisteni with the ordinary meaning of that rem 

because the criteria do not call for CPD members to rely on "'persond" or 'private feelings." but 

instead require CPD to consider a strictly proscribed body of evidence. CPD also points to 

several prior uses of the term "objective" in the context of debate participant criteria. arguing that 

these uses were similar to its own." 

Funhermore, CPD asserts thrtt " 'CO~P~;~~IUUIKS would pearl the rule to bar the exercise of 

my judgment whatsoever by the staging organization," but would h e a d  mandate "that . . . 

determinations bc made solely on criteria b l  can be meehi4Py applied." CPD argues that it 

"must relain at least a modicum ofjudgment in applying its 'objective criteria' so as to ensure &e 

avoidance of a potentially %am' or mweleome result. . . based solely on quantitative factow." 

In support of its position, CPD points io f e d d  appellate corn decisions that held that "objective 

criteria" in contex~~ other chyr dsb;l~e participant selection cPitcria were net Bimitcd to "numcrkal 

or c~mtitative standards" and conceded thal -utilinaion of *objective criteria' allows for some 

subjective judgmcnt on ?he parn of ?he evalrajt~~."" CPD dims that the inteprcmtion of 

"objective" advanced in tht P m t  a d  NLP cornpliaas is such a radical alteration of the PpCViOUS 
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srandard that the regulation would be unenforceable as having been promulgated without 

adequate notice. CPD argues that Perot and N U ' S  interpretation of "objective" would render the 

regulation defective under the First Amendment to the Constitution for its failure to k narrowly 

tailod to achieve a compclling govenunental interest. 

Finally, CPD disputes that it "automatically" invited the nominees of the Democratic and 

Republican parties. CPD maintains hi its determination IO invite the nominees of the two 

major parties was limited to 1996 and was based on iUi evaluation of the sustained voter interest 

in the major parties as witnessed by the historical prominence of those parties. Funhemore. 

both thc Executive Director of CPD. Jamet H. Brow. and the chairman of CPD's Advisory 

Cornittee, Professor Richard E. Neustadt of Haward University's John F. Kennedy School of 

Govcemnamt s w x !  in dcclmtions submitted with the response that the Advisory Committee 

spplid the 1996 selection criteria to the Democratic and Republican candidates. although the 

criteria did not require rhgm to do 50.'' 

2. CliotodGore's Resopowe 

In mpnse Io the complaints. ClintodGore requests that the Commission find no reason 

:o believe h a t  any violations occumd and dismiss hru: matters. CIintodGore acknowledges 

h t  President Clinton p w t i c i p d  in the debates. but maintains that ii is inconsistent with FECA 

"lo hold pnrolicipating & i  responsible for the costs ofihe debates. when the sponsor h a  

exmiocd its nmakinp authoricy as to who should be included" in the debate. 
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citing Advisory Opinion (“A.O.”) 1986-3.’’ ClintoPJGore maintains that doing so will “have an 

obvious chilling effcst on the debates and cause candidates to decline participation in a forum 

which, to them. appean to be otherwise permissible. though in a less than perfect structure.“ 

ClintodGore further states that the Commission’s regulations do not require “candidates. as a 

condition of participating [in a debate]. IC make an independent conclusion as to whether the 

sponsor complied with the requircrnents of‘ 1 1 C.F.R. Q 1 10.13 and notes that it had nonetheless 

publicly sough: for Perot to be included in he debates at issue here. 

3. DolefKemp’s Rapoose 

In its response to the complain&. DQldKemp also requests that the Commission find no 

reason to believe that any violations o ~ c d .  Dslu%rmp ackmowkdges that Senator Dole and 

Representative Kemp p d c i ~ a t s d  in &e events, but 

upon [CPISs) public SEalcments rhal iu n l 4 o n  ~ r M r  wen? objectbe, fair, and complied with 

Fdenl law.” Dole/Kemp funker sates &ail CPD’s selection cPiteria “to be rigorous and 

objective.” In support of this assenion. Dolrll<mp identifies &e vari~us criteria that make up 

Ihc CPD selection criteria ;urd nom llw~ CPD “relies upon ahe dvicc of nonpartisan 

profhsionalr and fednal election expcats as to whether proposed pankipants have anything 

more than 3 Iheorecicd chann of winning.” 

thao DoleKemp “reasonably relied 

L 

B& available evidence. there is reason to believe that CPD’s Candidate 

Selection Crileria Electican &bate Miripation do not comply with the 



requirements of 1 I C.F.R 5 1 IO. 13(c). Some of the factors appear to be subjective on their face 

and other facton are so vague as to kimprecise in their definition. Given the resulting 

uncertainty, it a p p m  that CPD's criteria are nor objective as required by I I C.F.R. 4 I 10.13(c). 

As a general standard. CPD assessed whether panicular candidates had a "realistic 

chance" of winning the general election. CPD used three elements to make this determination. 

CPD's criteria contain examples of factors to be considered with respect to each element. 

However, the lis? of factors to k considered uses nonexhamive terms, whish suggests that CPD 

may have used other factors that were not enumerated in making its decision. 

Of the enurncrated factors, CPD describes some of the facton as 'more subjective" in its 

document presenting the candidate selection criteria See Ateachcnt 4. at 57." Furthermore, 

as Chair of the Advi%ory Committee that applied the critaia in 19%* has been quoted as 

deocribing CPD's standard of dinis c h c e  of election and underlying criteria as follows: 

1As a i t b  that wcpe lined illt to inform [CPWs] judgment [in applying) that 
sun-. It's a single !zanM. it's a sm&d for &he future. and 10 That extent it 
is by RBM'C rrubjcctive. It has to be-it's B judgmrni in the future. 

Cumpaign fop Pmsiden~: lk M m g e ~ s  Look ut '96. ICS.(Hmapd Univ. Inst. of Pol., ed. 8997). 

+he fiw h w  thmu m swificd Y p ~ l ~  of CPDs criterion "signs of national - .  
coapritiwracu" am the most yPohlemaiic of the three groups of fsctors. 

ncd fm consideration of the opinions of groups of professionals chat arc 
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Counsel is unsure how CPD applied these factors. but such factors a p p  to suffer from ai least 

two deficiencies. First, the data that underlie each factor appear to be accumulated subjective 

judgments. For example. "opinions of representative political scientists specializing in electoral 

politics at major universities and research centers" seems eo call for consideration of &e 

subjective determinations of the political scientists. Second, it seem chat B number of highly 

subjective judgments must be made to compile the data underlying this factor, ranging from the 

identificaiion of which universities can be eonsidcred major universities to Phe question of what. 

mix of political scientist would be "mpresentative." Thus. the= is reason to believe that such 

criteria fail CPD's proffed definition of objective k w  such matters may not be independent 

of what is personal and faliond minds could certainly dissgne on such questions. Such criteria 

em k taid to include rwo levels of subjectivity: first, idntiFgrin the goo1 of souIccs involve!J 

numerous subjective judgments. a d  second. QMX l e  pod is idendficd. the subjsctive judgments 

of its members is considered. Criteria with such double levels ofsubjectivePejucidgrnenes may not 

be consistent with 1 1  C.F.R. 5 I tO.i3(c).'" 

Momver. in &e abmcc of additional infomtion lhm is reason to klicve that the 

olhn selection criteria a p  to be similarly iosupfisiently defined to comply with 11 C.F.R. 

4 I IO. 13(c)'s objectivity requiremens: "oiha dcmonsmnion of the ability to fund a national 

campiga" "[cIOIURI~P inches on newspapee front pages a d  exposure on network telecasts in 

C O m W S O R  A& dk2 candidates." "the finding of significant p u b k  opinion polls 

conducted by m t i d  plli new organizations." ahd "reported attendance at niectiap and 
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rallies across the country (lacations as well as numbers) in comparison with the two major pany 

candidates." 

As noted by the Commission when it promulgared the current version of 1 I C.F.R. 

Q 1 10.13, "[sltaging organizations must be able to show that their objective criteria were used to 

pick the panicipants." 60 Fed. Reg. 64,262 (Dtc. 14. 1895), and so too must the staging 

organization be able to show &at its criteria were objective. Thus, this QfTice does not foreclose 

the possibility that a criterion &at is vague or undefined as written could be shown to be 

suficiently objective to meet the requinmenu of 1 1 C.F.R 9 llO.l3(c)." 

CPDs failure to describe iu mulsifaceted d y s i s  oFiu facton and criteria makes it 

impossible to know at this point whether the criteria were applied in BR objective or subjective 

manner. Although 1 1 C.F.R. 4 I 1Q.l3(c) does not specifidly require staging organizations to 

specify the relazive importance of ezch factor. &e Cornision contemplated that a mcthd OF 

application would be included in d e b e  pmicipurt selection criteria as is shown by the example 

in the explnnaaion and justification for this regulation. &e BO Fed. Reg. 64.262 (Des, 14. 1995) 

(stating: "for example. candidates must satisfy hree of five objective criteria"). 

The manner in which rhc faenon are to considered and UKd to compare c=cdidates is no1 

clear. For example. tke Advisory Comminee cLeB Mr. Pmt'o acceptance of federal funds and 

@ For example. one of CBD'r cnleru consden the cndrPmcmcnec of kderal and nate ofl[iceholdcn. As CPO 
puu fonh &is fanor URda its -etfidenele OfnatPcarl  g;muU6m~ criacrion. it is -Me in &hat it faits to idenlily 
which l h l  md sa& o l E i o W r s  am to k eonodorrd. However. a swing wgmi9uion eoukl defend a similar 
erirenon u Objeaive if h aamnred the grwp of oRieeboldepa thus eliminaaiiip P b t  wgmess of the fxtor. 



Yet. CPD's criteria list eligibility for federal b d s  a5 a factor that appears to suppon the 

invitation of a candidate. 

CPD also lists its criteria and factors in non-exhaustive fashions. each time stating: "The 

factors to be considered include." That CPD apparently reserves the right to introduce additional 

criteria or factors into the consideration may add another aspect of subjectivity to the process.?' 

Omitting such important aspects of the operation of the criteria is also insonsistent with the 

Commission's advice to make such criteria available to the candidates prior to the election. See 

60 Fed. Reg. 64362 (Dec. 14.1995) ("staging organizations would be well advised IO reduce 

their objective criteria to writi~g and IO nuke the cRRe~ia avaihbble to dl candidates before the 

debate"). 

Moreover. rhis Office has received additional infomtiorr regdmg the role b t  

ClintodGore and Dole/Kemp may k?\r played in excluding Mr. Pen% fpom CPD's debates. In 

December 19%. p1 conference rntiiledl~Cmpaign Decision Makersm was held, and it included 

CPD. and Professor Ncusl;ldt. Chair of CPD's Advisory Committee. An edited transcript of the 

conference was recently published and some of tRe soacmencs &e at the conference appear to 

show ClintonlGore md hl&krnp both playd a role in the decision to exclude Mr. Berot 

from CPD's de FOP example. George Siephanopuulas. Senior Adviser to the President. 

levsRlgc p ing  into the ~ g ~ t i t i t i o t ~ .  They m kkind. they 
nrrdd IO make sure P m t  sasn't in it. As long JLS w e  would a p e  io Perot not 
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being in it we could get everyxhing else we wanted going in. We got ow time 
frame, we got our length, we got OUT moderator. 

Cumpuignjbr President: The Managers Look UI ‘96. I70 (Hmard Ijniv. Inst. of Pol.. ed. 1997) 

Tony Fabrizio, Chief Pollster for Dole.Kemp. seems IO confirm Mr. Stephanopoulos’s statement 

by following it with: “’And the fact of h e  matter is. you got the number of dates.” Id. Mr. 

Fabrizio also later stated: “Geoige made very good observations abour the positions we walked 

inro the negotiations.” Id.. at 171. Thus. there is evidence that both ClintodGore and 

DolJKemp campaigns appear to have participated in the selection precess. Such infomation 

funher obfUscates CPD’s methodolop and raises the possibility that CPD did not apply its pm- 

established criteria 

Thus. there io reason IO klicve hi11 CPWs selection criteria, as written and as applied in 

19%. do not comply with 1 I C.F.R. 8 1 10.13(c). If so. CPB is not entitled to the protection of 

the safe M r  created by I I C.F.R. 48 I00.7(b)(2 1 ) wd I IO. I3(c). See also 1 1 C.F.R. 

55 I l4.l(a)(ZWx) and 114.4(f). On this basis. there is m u l n  to believe [hat the debates CPB 

sponsored ~ r r c  contributions to both of the pmicipting candidates. Therefore, this Office 

mommmds that the Commission find reason to believe that CPD violated 2 U.S.C. 5 44 I b(a). 

Additionally. CPD’s criteria. BS witten. specify that the nominees of the Democraiic and 

Republican panics are to be invited solely by S~IWC of their nominations by the resp t ive  

panics. Such“ 

insuncc. houlrmrb: CpDdlegu ?hat it did not f o l b ~  its standvds Y written. Instead, CPD 

soles b it applied its d y s i s  ora rcdistic shvrcc sfbeing elected to both President Clinton 

and Senator Dole and dctemimd hi both cmdidaes met the test. See A t a c h e n t  4. PI 53 and 

124-25. She P m t  complaint c o n d i e t s  CPD‘s claim. alleging th i  these criteria were not 

C” hvimionu are in direct viohion of 1 1 C.F.R. 8 110.13(c). In this 
d: * 
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applied to the DernocraPic and Republican candidates. Information obtained in discove~?’ should 

resolve this disputed facrud issue and determine whether CPB’s selection criteria faifed 10 

comply with 1 1 C.F.R. 5 I 10.13(c) in this regard. 

In response to the allegation that they received an in-kind contribution. the ClintodGore 

and Dole/Kemp campaigns claim that they merely relied on CPD’s determination of debate 

participants. However. these arguments appear to be inconsistent with the information showing 

that both campdgns played a role in h e  selection process. Even if the campaigns were not 

involved in the selection process. their claimd reliance upon CBD’s determination of which 

candidates could participate in the debates would not vitiate their aeceipt of free appearances in 

the debates sponsored and organitcd by CPD. it corpopatiorn, as an in-kindl contribution. FECA 

provides h t  it is unlawful for any candidate or political cornminee to “knowingly . . . accept or 

receive” corporate contributions. and it appeus that ClintodGore and Dolc/Kemp knowingly 

accepted the in-kind conuibuiions fmm CPD.” 2 U.S.C. 8 441tP(a). B&w CPDs standards 

incIude a statement that at least some of its criteria are subjective. reliance on my assurance that 

CPD’s criteria complied with I 1 C.F.R. 9; 1 10. I3 m y  hve k e n  ~u~easonable. Therefore. there 

is  reason to believe hi ClintodGore and DSldKemp knowingly accepted a prohibited 

contribution. Accordingly. this Ofice rscommcndr that the Commission find reason to believe 
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that ClintordGore and Dole/Kemp violated 1 U.S.C. 4 441b(a) by horowingly accepting a 

prohibited corporate contribution from CPD.' If ClintodGore and Dole/Kemp accepted M in- 

kind contribution from CPD. the gencnl election committees were required to repon the 

contribution." However. neither committee did so. Therefore, this Ofice further recommends 

thar the Commission find reason to believe &ar CIintodGore and DaleKernp violated 2 U.S.C. 

5 434(b) by failing to q o r i  CPD's in-kind contribution. 

111. 

A. Lqal Standard 

FECA defines "politid committee" as. in pan: "any cormmipcet. club. association. or 

orher group of persons which m c i v a  convibutions apgat ing  in exsess of81.000 during a 

calendlar year or which 

year." 2 U.S.C. $431(4); see also 1 1 C.F.R. 100.5. Politisal cammittees are nquired to 

register with the C o d i o n .  and to repon contributions Pcseivd md expenditures made in 

accordance with FECA and the Commission's reguhions. See 2 U.S.C. 4 433 and 1 I C.F.R. 

5 IOZ.l(d) (requiring galitid mminetz IO ~ g i n e r  with \he Comission); see also 2 U.S.C. 

8 434 anQ 11 C.F.B 5 104.1(3 (requiring political srrtnminecs to file specified reports with the 

cxpmditurcs aggregating in excess of SI ,000 during a calendar 



24 

. _. ._ . .  
i i  

Commission). Political committees that are "'established, fhnced,  maintained or contralied by 

rhe same. . . penon. or group of persons. . . are affiliated." 1 I C.F.R. 0 100.4(g)(2). 

In FEC v. Mussmhuem Citjzem/or Lye, 479 U.S. 238 (1 986). the Supreme court cited 

Suckley v. Vuleo. 424 U.S. 1.79 (1 976). and its requirement that "an entity subject to regulation 

as a 'political cornminee' under [FECA] is one ahat is either 'under the sontrol ofa candidate or 

the major purpose of which is the nomination or election of a candidate.'" FEC a? Mussochusers 

Citizensfor Lye. 479 U.S. at 252 n.6. Thus, in order lo be a polioid coIpuniRee under FECA. an 

orgmizztion &at is not controlled by a candidate must have as its major p w s e  &!e nomination 

or election of a candidate in addition to meeting tlae statutory contributhn or exprndituFe 

thrrshoids in 2 U.S.C. Q 43 I(4).= 

Political committees =main subject to h e  prohibition ofconrributing corporate fun& to 

federal candidacs in 2 U.S.C. 4 44 lb. .%e I I C.F.R 0 114.12(a) (exempting political, 

cominecs  that are incoqmratcd "for liability putposes only"). la FEC v. MasuchlLesrrs 

Ciri=entfup LiJie. ohc Suprrme C Q U ~  held that application of2 U.3.C. 8 Mlb's bn on C Q r p $ t e  

independent expenditures to coporations that meet certain qualificpr~ans was an unconstitutional 

restriction of firs hendmcni rights. i i ~ u ~ e \ * t r .  its holding was mprcsdy limited to sorsjoralc 

independent expditurrs; wen qualified nonprofit corpomtiom remain subject to the prohibition 

of corporate contributions See I I C.F.R. 3 I 14. Io(d#Z).* 
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Staging organizarions for candidate debates arc limited to organizations that aee exempt 

from federal taxation under 26 U.S.C. §$ 5Ol(c)(3) or 501(c)(4) and that do not endorse. support 

oe oppose political panics oe candidates. 1 I C.F.R. 3 1 10.13. Therefore, if political committees 

stage candidate debates. their efforts will be contrary to 11 C.F.R. S, 110.13(a)( 1)  and the debates 

will be contributions to the participating candidates aid must comply with the prohibitions and 

limitations for contributions. 

B. Complainants’ Allegations 

The Pemt complaint alleges that CPD qualifies as a politid cornittee under FECA. 

Consequently. CPD is ineligible to nap d i d a t e  debates pursuant to I 1  C.F.R. 5 110.13(a) and 

it has failed to register as q u i d  by 2 U.S.C. S, 433. according to the Bemt complaint. The 

PUOI complaint alleges lhol CPD is an filiiswd cornittee of &e Democpatic N d o d  

Committee and the Republican N d o d  Committee. CPD is “a bipartisan politid organization 

that expends money and m u ~ e s  to assist in &e election ofeither the nominee of the 

Democntic Pany QP ofthe Repubiiwn Pamy.“ according to the Pemt complaint. which cites. as 

evidence of this N~liation each of C P D t  joint chsimen‘s statu0 as a fornee chairman sf one of 

the two nwjor panicr nnd CPWs mem ip’s dlwd equal division between eepeesenmive of 

the Democratic and Republican parties. The P m t  complaint also cites DNC and RNC pees 

releases at Ihe time ofdlPB’t fomtion that dessrik the organization BJ “bi-panism” that was 

formed to sponsor &bcs%y I)K N a h ~ a l  Rqublisan Jnd D e m d c  Commh:s between 
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their respective nominees." The NLP complaint also includes an al!egation that CPD is a 

"bipartisan organization composed of Republicans and Democrats." 

C. Responses 

1. CPD's Response 

CPD characterizes the Pcrot complaint's mguw1ent that CPB is a political committee as 

an "ancillary amck" that fails because CPD's debate participmK selection criteria are in 

compliance with 1 f C.F.R. 0 1 IO. I3(c). CPD cites its limited mission to sponsor presidential 

debates and conduct closely related educational activities as evidence that its expenditures are not 

made to endorst. support or oppose any candidate or party. CPB cites FEC v. Mawachwefrs 

Cifuemfir Lye. 479 U.S. 138.252 n.6 ( 1986). as stating that an entity's 'hajoe pplrposs" muss 

be to secure lhs nomination or election of a candidate in order for &at entity to constitute a 

political commitcn under FECA. 

CPD maintains that it docs not assess or d o s e  candidates: it only invites certain 

candidates to participate in dctrr~cs sponssrpcd by CPD. According to CPD. h e  Commission's 

debate regulation is premised on the notion h t  such invitations m o t  EORdtUte endorsement 

or suppon of tkc invited d i b t e s .  Firwlly. CPD swon ahat k a w  its funds m used to defmy 

sost incmed staging debates. the cxpmditurcs do not constitute COnWibutiQm or expenditures 

. .  
. W.Z. -:-- 

In its ' .s -to--&UR 4473. h e  RSC requests that the Commission find no mason to 

belicve that a violation oscusred. AcEoPding to the WC. phe "CPD is not an affiliated sommittee 

of thc RNC." The RNC acknowledges thai the CBD was eslablisW by Frank Fahrcnkopf a d  
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Paul Kirk. then the chain of the RldC and the DWC. respectively, but the RNC maintains that 

they did so “separate and apart from their party organizations” and that they no longer sewe as 

the chairs of the major national party committees. The hiNC further maintains that the CPD 

“was never an officially sanctioned or approved organizaation of the NC.” nor is it “a poljtical 

committee established, . . . financed. maintained or conuolled by the RNC.“ The RNC argues 

that. accordingly, the complaint in this matter should be dismissed. 

3. DNC’s Xaponse 

In its response to MUR 4473. the DNC also requests that the Commission find no reason 

to believe that any violations occuned in this mamr ;urd dismiss the complaint. The DNC argues 

that “even if CPD could conceivably be considered a ’poolitid conunittce.’ it has not been 

‘enablished. financed, maintained or controlled’ by the DMC.” The BNC acknowledges that 

CPD was established by the former chairs of the Democratic and Republican national panics. but 

denies * b t  the DNC in anpay controls CBD. The DNC argues Rhae the “CPD is controlled by 

an indcpcndcnt board of directors. none of \&om arr 5NC members. of icen or employees.” 

D. Analysis 

Ihe Ofice of G a d  COUIKC~ is recommending that the Commission find reason to 

btlievc that CPD violated 2 U.S.C. 5 441 

However. thm rn a h  allcsjtions Yld some suppuning information that CPD may be a political 

committn. Politid comminee~ are ~ncorpomtsd for liability purposes are not prohibited by 

1 U.S.C.9 44Jlb(a) fiom making conlribuiiom or expenditures even though they have corporate 

S~NPU. 11 C.F.R. 8 114.12(a). The reason for CPWs incorporating is unknown, 50 it is not 

possible to deternine if 1 1 C.F.R. Q 1 14.1 :(a) is applicable IO 6PD. Therefore. the questions 

as a result of CPD’s status as a corporation. 
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that must be addressed ape whether CPD made expenditures ofS1.000 and whether its major 

purpose is the nomination or election ofa candidate. 

As set €or& in its Articles of Incorporation. CPD's purpose is "IO organize, manage. 

produce, publicize and suppoxt debates for the candidates for President ofthe United States." 

CPD's purpose may have k n  to conduc: debater and to do so in a manner that would not result 

in a contribution to either candidate. However, it appears WI CIintodGorc and DalelKemp may 

have played a role in the selection of debate participants. Such a role is not anticipated in CPD's 

criferia and the extent of involvement of the two campaigns in CPD actions cannot be known 

without frsfiher investigation. This factual issue raises &e pssibility that CPD might have a 

major purpose related to Ihe election of candidates. Until the activities ofClintodGon and 

Dole/l(emp in connection with CPD have b n n  investigated it is impossible to bc assured of 

CPD's major purpose. 

MQROWX. it appears both tkc DNC and W C  played a mb&tiall role in founding 

CPD. CPD continues to refer IO its Cdfi3jrs' prior posiiiono as former chairman of either the 

DNC or the IWC. At CPD's emblishmcnc in 1987. bolh Messrs. Fabnkopf and Kirk wen 

Ctuimrur of (he RNC aard DNC. mpstivrciy. and ir was in their apaeity as pmy chairmen that 

they mwed the cAcJaiem of CPD 01 J joint p m s  confmnce. according to I press release from 
I -  

NaIiod C'ommirtrrs. According to that press release. the 

was cnmd to -better fulfill ow 

.. (emphasis added). F i l y .  the p a s  nl- also cites rn earlier agmment between the 

chairmen in which they "agreeld] in principle 10 pursue the pany [debate] sponsorship two 
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~ h a i m e ~  explicitly on behalf of their respective pmies. 

The role plsyed by CLintodGQre md 6301dKemp iR CPD's debate participant selection 

process and the role played by the DNC mad &e 47 in the creation CPD suggest that CPD's 

major purpose may be BO facilitate tke clecoion of eimes of the major pmies' candidates for 
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The legislative history for the statutory exemption for news sones explains that the exemption 

was intended 'to make it plain that it isnot the intent Of Congress . . . PO l h i t  OP burden ia any 

way the first amendment fmdorpls of the press or of association. ms exemption] assures the 

unfettered right of tbe newspapers, TV networks, and other media to cover and somment on 

political campaigns." H.R Rep. No. 1239.93d Cong.. 2d Sess. 4 (1 974). Thus. Kelevision 

networks (as groups of television broadcasring stations) enjoy B stanstory and regulatory 

exemption for any ofthe described CON inclamd covering the election campaigns. 

Certain media organizations are also permitted to sponsor candidate debates. n e  

that are not owned or Commission's rrgulaaion on candidate debates permits bma 

controlled by a pol i t id  party. p o l i t i d  committee or candidate to stage debates in accordance 

with the provisions of 1 1 C.F.R 0 1 IO. 13. 1 1 C.F.R 5 1 10.1 3(aH2). That ncgdatoa provision 

explicitly recopks the dual role played by on with candidate debates. 

pduccp). bonrr/idc mwqqms. magazines and 0th paidiCan pbli~atiot~.  acting as press 

entities. may dso cover or e;ry d i d a t e  debm in oscordance 14th 11 C.F.R. 100.7 

and 10.8." Id 

television plogsanuning that Fox. PBS and ABC proposed to 

Sld with h e  Federal Communications Commission 

("FCC). A 

Dole to make 10 ow-nninute su~tennents on its network. PBS permitted each ofthe two 

qmnt. Fox petmitied both President Clinton and Senator 

candidates to make six satemens of two and one-Mf minutes per suatement on its network. See 
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C. Adasiewicz et al., Free Television for Presidential Candidates: the 1996 Ekperiment. 6-7 

(Annenberg Pub. Policy Cu. of the Univ. of Pa. NQ. I 1.1997). ABC had proposed a one-hour 

debate, but both ofthc major parties' candidates declined to panicipate, and ABC canceled its 

program. See Stephen Scplow. Erprriment in Giving Candidates Free Airfime Hod Mixed 

Results. Phila, lnquirer (Nov. 1. 1996). 

According to NLP. Fox and PBS proposed to invite only those candidates selected by 

CPD for pmicipation in CPD's debates to participate in their progpams. MLP alleges that, under 

Fox's proposal, FOX would piace iu produCtiOrI facilities at the ~anndichtes' disposal l%e of 

charge. and that such an action must constitute a cemibution under FECA. NLP anticipates 

Fox's claim that the news story exemption would apply, but NLP argues that the news story 

exemption does not apply to &e con of producing (only uwvdngn or ucarrying") a news story. 

NLP dlegcs tha~ Fox's props4 is more andogous IO an advdscmmt tkaR to a news story. 

Further. NEQ allqes chat the news nor?. exemption is inapplicable bstawc Fox's facilities will 

be under the conaol ofthe candida- 1 briefly and &e news story exemption specifically 

q u i =  that broadcasters with facilities d e e  the conml of candidates provide reasonably equal 

coverage to ell oppwing d i d a c e 0  in rhe viewing ~ e ; l  

The NLP complaint also challenges PBS's propul  becaw candidates WQUI~ be 

"unrestria4 as within certain m i n i 4  guidolina" ~ccording to NLP. This "gift of _- . - .  
aewmibucioh according to NLP. AOlemativcly. NEP alleges that if 
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In its response. Fox outlined ie proposal. which included the fonnat of the programs as 

aired: a series of one-minute position statements by each participating candidate, Rsponding 00 

ten identical questions from Fox that pertain to issues of “demonstrable concern to voters” that 

were broadcast on Tuesdays. Saturdays and Sundays from September 17 to October 15. 1996. 

See AdasieGcZ supra. at 6. Fox selecid the candidates to participate “by reference ro the 

decision of [CPD’j” of which candidates to invite to participate in its debates. Fox retained a 

nonpartisan team af consultants 10 formulate the questions posed to candida!es. and the order of 

appearance was determined by a coin toss. Fox did not permit the candidates to edit or othenvise 

modi& or enhance thc respalws in the pot-production process. and both candidates’ 

presentations w m  recorded under the supervision of 81 Fox reppcseRDBlgjve. TRr candidates 

declined Fox’s offer to ue its produstion fDtilities. 

PES nspondd by comt ing  a fact asserted in NLP‘s complaint: P5S proposed and. in 

fact. provided candichtes with segments dKwo and one-Mfrninutes, not how. during which 

candidales stated their v i e w  w i t b u t  restfiction as to content, except for BBS’s reservation of the 
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Both networks defend their proposals as meeting FECA's standard$ fm news coverage 

that is excluded from the definitions of conuibution and expenditure. Similarly. both networks 

presented the alternative argument that their programs also meet the standards of a candidate 

debare that is excluded h m  the definitions of contribution and expenditure. Both networks also 

emphasized that the FCC had deteimined that the progmming as proposed in the networks' 

pleadings would be exempt from the ''equd oppnunities" requirement Qf Section 3 15 Qf the 

Communications Act of 1934. M amended. 47 U.S.C. fj 2 15, because the programming wouid 

constitute bonu/ie'e news even( coverage under the Communications Act." 

D. Amalysis 

Initially. the Ofice of General C ~ u n ~ e l  notes that MLP's complaint was filed before any 

of the programming was actually b d c i m  a d  iu dkgations dpe based on the propsds for 

such programming put forth by Fox. PBS ABC in their FCC pleadings. See 1 1 C.F.R. 

4 11 14a). Some of the p m p m  da;lils as xtuslly produced and broadcast differed from the 

props& however. none of  the vaiatioms w s  material to h i s  analysis. Therefore. this report 

analyzes the as lhey were b W w n .  Additiondly. k c a w e  ABC cmcclcd its p rogm.  

the complaint with respect fo ABC is mmt 

The networks' pmgmns appear io c~mply with the requirements for the news story 

clhc definition ofa conuibution. Prior Commission aciiom have held similar 
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Advisory Opinion 1982-44. the Commission mted that the provision of free air time on a cable 

television network was not a contribution. The air time was to be given 10 both of the major 

parties, one of which had outlined a prograsn that included vahiow leading party members 

discussing public issues from their party's pcnpctive and soliciting contributions 10 their pmy. 

Some of the participants were candidates for ofice. Nonetheless, the Commission held that the 

program qualified as cornrncntay on the elmion and therefore it fell within the news story 

exemption. 

Another advisory opinion a u t h ~ r i ~ d  a multimedia presentation propcssed by U.S. NEWS 

& World Report to include a xria of anicla and candidate intwiews in it4 magazine and 

television programs. In this Advisory Opinion, the Cornhion did not limit its holding to any 

paiticulot structure of the prop& news cowage. See A.0.1987-8. ahus, Commission 

precedent does not require Chjl news scoria or c o l m ~ m q  conform to lparticulara formats. The 

presentation of candidate vims and psitiom that each of she network? pmgrsirns entails 

qualifies each ofthe networks' progmms KO meet rhe mndd for the news story exemption. On 

this his .  hem is reason to bel& bo& networks' pmgms constitute she presentation of a 

ncw;s story or comenenwy Ctua memi FECA's sland3ads for M exempiom h m  the definition of 

contribution and expenditwe. 

consUtutcd J debate under the Commission's requircmenl 

hr a 

8 I 10.13. Scc AO. 1986-39. +hs pmprsrns consislcd of' scriol appeamccs by the pmicipaling 

candidates and &ked wen opponunities for one candidate to respond to another. Thus. the 

p m g m  did not provide any confrontation and c m o t  be considered a debate. Thedore. the 

iQfp is an essential element io a debate for purposes of I I C.F.R. 
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requirements of 1 1 C.F.R. § 1 10.13(c) are not applicable to the networks' programs. 

Consequently, this O&cc recommends har the Comrnission find no reason to beIievr that any of 

the respondents' violated 2 U.S.C. 4 441b(a) with respect to the challenged television programs. 

V. 

The Ofice of General Counsel proposes to seek information about CPD's selection 

criteria Such infomation would include documents indicating how CPD defined the 

enumerated factors, haw CPD applied h e  selection criteria. and what criteria were used IO 

determine thal the major ptk' candiches should be invited to 

Addithdly. lhis Ofice p g o s c s  10 seek information regarding the role of the ClintodGore and 

DolclKsmp campaigns in &e selection ofdekte participants. This 8ffic.e also proposes to seek 

kipate in the debates. 

i n f o d o n  to identify CPWs major purpose. including specifically the role of the campaigns 

auld of rhc DNC d W C  in CPD's activities In order to evaluate whether CPB should bc 

considered a political committee CRat is adiiliatsd wi th  cht D'iC and WC. information related to 

the candidates ~t PI 

the two Prcridfntial &beta a d  the Viec Pmideniinl dohie." 

of& vduc of my contribution 10 CiinanlGore and DolelKemp Tot 

lea thir M i c e  R C O ~ &  ha1  the Commission approve h e  anached 

it IO submit written answers to qutstiens and to produce 

. z- 
sub 

-..' L - 



4 -  

c 

... 

. .  .. . . ... 

36 





March IS, 2000 
Privileged and Con)dential 

FMEMBWDUM 

To: Steptoe & Johnson 
From: Dennis Aigner and 

Re: 
Analysis GroupEconomics 
CPD Indicators of Electoral Support 

Introduction and Qualifications 

On behalf of the Buchanan 2000 Campaign, Analysis GroupEconomics and Professor Dennis 

Aigner were asked to review the selection criteria of the Commission on Presidential Debates (‘;CPD”). 

Specifically, we were asked to review and critique the statistical methodology used to determine a 

candidate’s level of electoral support. 

Analysis GroupEconomics and Professor Aigner have conducted numerous studies involving 

statistical sampling, the design of statistical experiments, the treatment of measurement error in 
econometric models, and statistical and econometric estimation. Dr. Aigner is a professor of 

Management and Economics of the Graduate School of Management and Economics at the University of 

California, Imine. Professor Aigner’s fields of specialization are econometrics, statistical sampling, and 

sample design. He has written two text books in this field entitled: Principles of Slatisricul 

Decisionmaking and Basic Ecunumetrics. Professor Aigner is a recognized authority in experimental 

design and sampling theory. 

Review 

We have reviewed the CPD January 6,2000 media advisory entitled: “CPD Announces 

Candidate Selection Criteria, Sites and Dates for 2000 Debates.” One of the selection criteria for 

determining whether a declared presidential candidate qualifies for inclusion in one or more of its debates 

“...requires that the candidate have a level of support of at least 15% (fifteen percent) of the national 

electorate as determined by five selected national public opinion polling organizations, using the average 

of those organizations’ most recent publicly reported results at the time of the determination.” We 

understand that no other guidelines or criteria govern the public opinion polls or the calculation ofthe 
average of those poll results. We also understand that the five polling organizations are likely to be 

ABClWashington Post, CBS/New York Time, NBCNall  Street Journal, CNNlLTSA Today/Gallup, and 

FodOpinion-Dynamics. Counsel for Buchianan 2000, Steptoe & Johnson, has supplied us with 

Preliminary Draft 1 



characteristics of recent p& iiwm these mganizatons. we assume .that these recent poa~ will ~e ! 

nprcseniative of the polls 4 e d  by the CPD in d d a t i u g  the average for the selection &ioeria 

We do not have any$ndingsregxdhg the m ~ t s  OT hp1mentation of rheM pplls. There are, 

howevtr, aeveral issues c o h  the impkmmtation 0htbi.s particular criterion ( d g  a simple 
average) that cast doubt on ib e f f i c a q .  
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Sheldon R. Gawiser, Ph.D. and G. b a n s  Witt 

For journalists and for pollsters, questions are the most frequently used 
tools for gathering information. For the journalist looking at a set of poll 
numbers, here are the 20 questions to ask the pollster before reporting any 
results. This publicalisn is designed to help working journalists do a 
thorough, professional job covering polls. It is not a primer on how to 
conduct a public opinion survey. 

The only polls that should be reported are "scientific" polls. A number of the 
questions her3 will help you decide whether or not a poll is a "scientific" one 
worthy of coverage - or an unscientific survey without value. 

Unscientific pseudo-polls are widespread and sometimes entertaining, if 
always quite meaningless. Examples include 960-number call-in polls, 
man-on-the-street surveys, most Internet polls, shopping mall polls, and 
even the classic toilet tissue poll featuring pictures of the candidates on 
each sheet. 

The major distinguishing difference between scientific and unscientific polls 
is who picks the respondents for the survey. In a scientific poll, the pollster 
identifies and seeks out the people to be interviewed. In an unscientific poll, 
the respondents usually "volunteer" their opinions, selecting themselves for 
the poll. 

The results of the wellconducted scientific poll can provide a reliable guide 
to the opinions of many people in addition to those interviewed -even the 
opinions of all Americans. The results of an unscientific poll tell you nothing 
beyond simply what those respondents say. 

With these 20 questions in hand, the journalist can seek the fads to decide 
how to handle every poll that comes across the news desk each day. 

The authors wish to thank the officers, trustees and members of the 
National Council on Public Polk for their editing assistance and their 
support. 

3 

3 
ilw 

1. 
2. -v was 
3. -miewe- 
4. &w were t w  3 
5.  
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craw voters. etc.1 were these 
iewd2 

? 
6. &e the rga&&sed OR the answers of all the people &rv 
7. Who s u  have b--L W 

? 
8. When was the DOH d o n e  
9. Bow were& interviews conducted 

World Wide Web? 
11. What is th e a error for the Do 11 results. 9 10. What about Dolls on the h e m e t  or 

IltS? 
12. Who'sonfirst 

w noli rest 13. What other kinds of factors cm ske 
14. What questions were 
15. b w  hat order were the auestions 

"? 
' 3  th id 16. What about "pusLpsdL  

17. - w y m e  th 

18. -Th e answers sound go- 

19. With all these Dote 
20. Is this poll worth report iw? 

1. Who did the poll? 

W 
9 

3 

3 

? 

V 

If thev a re diffe rent. whv are thev d ifferent? 

WhS? 
IT 

3 ild we ever repoa poll results. 

What polling firm, research house, political campaign, corporation or 
other group conducted the poll? This is always the first question to 
ask. 

If you don't know who did the poll, you can't get the answers to all the 
other questions listed here. If the person providing poll results can't or 
won't tell you who did it, serious questions must be raised about the 
reliability and truthfulness of the results being presented. 

Reputable polling firms will provide you with the information you need 
to evaluate the survey. Because reputation is important to a quality 
firm, a professionally conducted poll will avoid many errors. 

TQP 
2. Who paid for the pol! and why was it done? 

You must know who paid for the survey, because that tells you - and 
your audience -who thourJht these topics are important enough to 
spend money finding out what people think. This is central to the 
whole issue of why the poll was done. 

Polls are not conducted for the good of the world. They are conducted 
for a reason - either to gain helpful information or to advance a 
particular cause. 

It may be the news organization wants to develop a good story. It may 
be the politician wants to be re-elected. It may be that the corporatior? 
is trying to push sales of its new product. Or a special-interest group 
may be trying to prove that its views are the views of the entire 
country. 

All are legitimate reasons for doing a poll. 

The important issue for you as a journalist is whether the motive for 

2of 12 2/8/00 453 PM 
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doing the poll creates such serious doubts about the validity of the 
results that the numbers should not be publicized. 

Examples of suspect polls are private polls conducted for a political 
campaign. These POIIS are conducted solely to help the candidate win 
-and for no other reason. The poll may have very slanted questions 
or a strange sampling methodology, all with a tactical campaign 
purpose. A campaign may be testing out new slogans, a n c i  
statement on a key issue or a new attack on an opponent. But since 
the goal of the candidate’s poll may not be a straightforward, 
unbiased reading of the public‘s sentiments, the results should be 
reported with great care. 

Likewise, reporting on a survey by a special-interest group is tricky. 
For example, an environmental group trumpets a poll saying the 
American people support strong measures to protect the 
environment. That may be true, but the poll was conducted for a 
group with definite views. That may have swayed the question 
wording, the timing of the poll, the group interviewed and the order of 
the questions. You should examine the poll to be certain that it 
accurately reflects public opinion and does not simply push a single 
viewpoint. 

rsIz 
3. How many people were interviewed far the survey? 

Because polls give approximate answers, the more people 
interviewed in a scientific poll, the smaller the error due to the size of 
the sample, all other things being equal. 

A common trap to avoid is that ”more is automatically better.” It is 
absolutely true that the more people interviewed in a scientific survey, 
!he smaller the sampling error - all other things being equal. But oiher 
factors may be more important in judging the quality of a survey. 

b 2  

4. How were those people chosen? 

The key reason that some polls reflect public opinion accurately and 
other polls are unscientific junk is how the people were chosen to be 
interviewed. 

In scientific polls, the pollster uses a specific method for picking 
respondents. In unscientific polls, the person picks himself to 
participate. 

The method pollsters use to pick interviewees relies on the bedrock of 
mathematical reality: when the chance of selecting each person in the 
target population is known, then and only then da the results Qf the 
sample survey reflect the entire population. This is called a random 
sample or a probability sample. This is the reason that interviews with 
1,000 American adults can accurately reflect the opinions of more 
than 200 million American adults. 

2/8/00 453 PM 
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Most scientific samples use special techniques to be economically 
feasible. For example, some sampling methods for telephone 
interviewing do not just pick randomly generated telephone numbers. 
Only telephone exchanges that are known to contain working 
residential numbers are selected -to reduce the number of wasted 
calls. This still produces a random sample. Samples of only listed 
telephone numbers do not produce a random sample of all working 
telephone numbers. 

But even a random sample cannot be purely random in practice since 
some people don't have phones, refuse to answer, or aren't home. 

242 

(teachers, lawyers, Democratic voters, et@.) were these 
people chosen from? 

It is absolutely critical to know from which group the interviewees 
were chosen. 

You must know if a sample was draw from among all adults in the 
United States, or just from those in one state or in one city, or from 
another group. For example, a survey of business people can reflect 
the opinions of business people - but not of aii adults. Only if the 
interviewees were chosen from among all American adults can the 
poll reflect the opinions of all American adults. 

In the case of telephone samples, the population represented is that 
of people living in households with telephones. For most purposes, 
telephone households may be similar to the general population. But if 
you were reporting a poll on what it was like to be poor or homeless, a 
telephone sample would not be appropriate. Remember, the use of a 
scientific sampling technique does not mean that the correct 
population was interviewed. 

Political polls are especially sensitive to this issue. 

In pre-primary and pre-election polls, which people are chosen as the 
base for poll results is critical. A poll of all adults, for example, is not 
very useful on a primary race where only 25 percent of the registered 
voters actually turn out. So look for polls based on registered voters, 
"likely voters," previous primary voters, and such. These distinctions 
are important and should be included in the story, for one of the most 
difficult challenges in polling is trying to figure out who actually is 
going to vote. 

lcap 

interviewed? 

5. What area (nation, state, or region) or what group 

6. Are the results based on the answers of all the people 

One of the easiest ways to misrepresent the results of a poll is to 
report the answers of only a subgroup. For example, there is usually a 
substantial difference between the opinions of Democrats and 
Republicans on campaign-related matters. Reporting the opinions of 

4 of 12 %/8IUO 4 5 3  PM 
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only Democrats in a poll purported to be of all adults would 
substantially misrepresent the results. 

Poll results based on Democrats must be identified as such and 
should be reported as representing only Democratic opinions. 

Of course. reporting on just one subgroup can be exactly the right 
course. In polling on a primary contest, it is the opinions of those who 
can vote in the primary that count - not those who cannot vote in that 
contest. Each state has its own ruses about who can participate in its 
primaries. Primary polls should include only eligible primary voters. 

m 
7. Who should have been interviewed and was not? 

No survey ever reaches everyone who should have been interviewed. 
You ought to know what steps were undertaken to minimize 
non-response, such as the number of attempts to reach the 
appropriate respondent and over how many days. 

There are many reasons why people who should have been 
interviewed were not. They may have refused attempts to interview 
them. Or interviews may not have been attempted if people were not 
home when the interviewer called. Or there may have been a 
language problem or a hearing problem. 

rn 
8. When was the poll done? 

Events have a dramatic impact on poll results. Your interpretation of a 
poll should depend on when it was conducted relative to key events. 
Even the freshest poll results can be overtaken by events. The 
President may have given a stirring speech to the nation, the stock 
market may have crashed or an oil tanker may have sunk, spilling 
millions of gallons of crude on beautiful beaches. 

Poll results that are several weeks or months old may be perfectly 
valid, but events may have erased any newsworthy relationship to 
current public opinion. 

aap 
9. How were the interviews conducted? 

There are three main possibilities: in person, by telephone or by mail. 
Most surveys are now conducted by telephone, with the calk made 
by interviewers from a central location. However, some surveys are 
still conducted by sending interviewers into people's homes to 
conduct the interviews. 

Some surveys are conducted by mail. In scientific polls, the pollster 
picks the people to receive the mail questionnaires. The respondent 

5 of 12 2/8/00 4::; PM 
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fills out the questionnaire and returns it. 

Mail surveys can be excellent sources of information, but it takes 
weeks to do a mail surwey, meaning that the results cannot be as 
timely as a telephone survey. And mail surveys can be subject to 
other kinds of errors, particularly low response rates. In many mail 
surveys, more people fail to participate than do. This makes the 
results suspect. 

Surveys done in shopping malls, in stores or on the sidewalk may 
have their uses for’their sponsors, but publishing the results in the 
media is not among them. These approaches may yield interesting 
human-interest stories, but they should never be treated as if they 
represent a public opinion poll. 

Advances in computer technology have allowed the development of 
computerized interviewing systems that dial the phone, play taped 
questions to a respondent and then record answers the person gives 
by punching numbers on the telephone keypad. Such surveys have a 
variety of severe problems, including uncontrolled selection of 
respondents and poor response rates, and should be avoided. 

m 
I O .  What about polk on the Internet or World Wide Web? 

The explosive growth of the Internet and the World Wide Web has 
given rise to an equally explosive growth in various types of online 
polls and surveys. Many online polls may be good entertainment, but 
they tell you nothing about public opinion. 

Most Internet polls are simply the iatest variation on the pseudo-polls 
that have existed for many years. Whether the effort is a click-on Web 
survey, a dial-in poll or a mail-in survey, the results should be ignored 
and not reported. All these pseudo-polls suffer from the same 
problem: the respondents are self-selected. The individuals choose 
themselves to take part in the poll - there is no pollster choosing the 
respondents to be interviewed. 

Remember, the purpose of a poll is to draw conclusions about the 
population, not about the sample. In these pseudo-polls, there is no 
way to project the results to any larger group. Any similarity between 
the results of a pseudo-poll and a scientific survey is pure chance. 

Clicking on your candidate’s button in the “voting booth on a Web 
site may drive up the numbers for your candidate in a presidential 
horse-race poll online. For most such efforts, no effort is made to pick 
the respondents, to limit users from voting multiple times or to reach 
out for people who might not normally visit the Web site. 

The 900-number dial-in polls may be fine for deciding whether or not 
Larry the Lobster should be cooked on Saturday Night Live or even 
for dedicated fans to express their opinions on who is the greatest 
quarterback in the National Football League. The opinions expressed 
may be real, but in sum the numbers are just entertainment. There is 
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Never be fooled by the number of responses. In some cases a few 
people call in thousands of times. Even if 500,000 calls are tallied, no 
one has any real knowledge of what the results mean. If big numbers 
impress you, remember that the Literary Digest's non-scientific 
sample of 12,000,000 people said Landon would beat Roosevelt in 
the 1936 Presidential election. 

Mail-in coupon polls are just as bad. In this case, the magazine or 
newspaper includes a coupon to be returned with the answers to the 
questions. Again, there is no way to know who responded and how 
many times each person did. 

Another variation on the pseudo-poll comes as part of a fund-raising 
effort. An organization sends out a letter with a survey form attached 
lo a large fist of people, asking for opinions and for the respondent to 
send money to support the organization or pay for tabulating the 
survey. The questions are often loaded and the results of such an 
effort are always meaningless. 

This technique is used by a wide variety of organizations from political 
parties and special-interest groups to charitable organizations. Again, 
if the poll in question is part of a fund-raising pitch, pitch it - in the 
wastebasket. 

With regard to the Internet, methods are being developed to sample 
the opinions of those who have online access, although these efforts 
are just starting. Even a survey that accurately sampled those who 
have access to the Internet would still fall short of a poll of all 
Americans, since only a relatively small fraction of the nation's adults 
have access to the Internet. 

Tal 
hat is the sampling error for the poll results'? 

Interviews with a scientific sample of 1,000 adults can accurately 
reflect the opinions of nearly 200 million American adults. That means 
interviews attempted with all 20Q million adults - if such were possible - would give approximately the same results as a well-conducted 
survey based on 1,000 interviews. 

What happens if another carefully done poll of 1,000 adults gives 
slightly different results from the first survey? Neither ofthe polls is 
"wrong." Thi> 

Transfer interrupted! 

the error due to sampling, often called the margin of error. 

This is not an "error" in the sense of making a mistake. Rather, it is a 
measure of the possible range of approximation in the results 
because a sample was used. 

Pollsters express the degree of the certainty of results based on a 
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sample as a "confidence level." This means a sample is likely to be 
within so many points of the results one would have gotten if an 
interview were attempted with the entire target population. They 
usually say this with 95% confidence. 

Thus, for example, a "3 percentage point margin of error" in a national 
poll means that if the attempt were made to interview every adult in 
the nation with the same questions in the same way at about the 
same time as the poll was taken, the poll's answers would fall within 
plus or minus 3 percentage points of the complete count's resutts 
95% of the time. 

This does not address the issue of whether people cooperate with the 
survey, or if the questions are understood. or if any other 
methodological issue exists. The sampling error is only the portion of 
the potential error in a survey introduced by using a sample rather 
than interviewing the entire population. Sampling error tells us nothing 
about the refusals or those consistently unavailable for inteerview; it 
also tells us nothing about the biasing effects of a particular question 
wording or the bias a particular interviewer may inject into the 
interview situation. 

Remember that the sampling error margin applies to each figure in 
the results - it is at least 3 percentage points plus or minus for each 
one in our example. Thus. in a poll question matching two candidates 
for President, both figures are subject to sampling error. 

IQP 

ho's on first? 

Sampling error raises one of the thorniest problems in the 
presentation of poll results: For a horse-race poll, when is one 
candidate really ahead of the other? 

Certainly, if the gap between the two candidates is less than the error 
margin, you should not say that one candidate is ahead of the other. 
You can say the race is "close", the race is "roughly even", or there is 
"little difference between the candidates." But it should not be called a 
"dead heat" unless the candidates are tied with the same 
percentages. 

And just as certainly, when the gap between the two candidates is 
equal to or more than twice the error margin - 6 percentage points in 
our example - and if there are only two candidates and no undecided 
voters, you can say with confidence that the poll says Candidate A is 
clearly leading Candidate B. 

When the gap between the two candidates is more than the error 
margin but less than twice the error margin, you should say that 
Candidate A "is ahead", "has an advantage" or "holds an edge". The 
story should mention that there is a small possibility that Candidate B 
is ahead of Candidate A. 

When there are more than two choices or undecided voters - in the 
real world -the question gets much more complicated. While the 
solution is statistically complex, you can fairly easily evaluate this 

2/8/00 4:53 PM 



NCPP http:/lwww.ncpp.orgIqajsa.hrm 

situation by estimating the error margin. You can do that by taking the 
percent for each of the two candidates in question and multiplying it 
by the total respondents for the survey (only the likely voters if that is 
appropriate). This number is now the effective sample size for your 
judgement. look up the sampling error in a table of statistics for that 
reduced sample size, and apply it to the candidate percentages. If 
they overlap, then you do not know if one is ahead. If they do not, 
then you can make the judgement that one candidate has a lead. 

And bear in mind that when subgroup results are reported -women 
or blacks, or young people - the sampling error margin for those 
figures is greater than for results based on the sample as a whole. 

Tnp 

13. What other kinds of factors can sk pol1 resuotss? 

The margin of sampling error is just one possible source of 
inaccuracy in a poll. It is not necessarily the source of the greatest 
source of possible error; we use it bemuse it's the only one that can 
be quantified. And, other things being equal, it is useful for evaluating 
whether differences between poll results are meaningful in a 
statistical sense. 

Question phrasing and question order are also likely sources of flaws. 
Inadequate interviewer training and supervision, data processing 
errors and other operational problems can also introduce errors. 
Professional polling operations are less subject to these problems 
than volunteer-conducted polls, which are usually less trustworthy. 

You should always ask if the poll results have been "weighted." This 
process is usually used to account for unequal probabilities of 
selection and to adjust slightly the demographics in the sample. You 
should be aware that a poll could be manipulated unduly by weighting 
the numbers to produce a desired result. While some weighting may 
be appropriate, other weighting is not. Weighting a scientific poll is 
only appropriate to reflect unequal probabilities or to adjust to 
independent values that are mostly constant. 

aap 
hat questions were asked? 

You must find out the exact wording of the poll questions. Why? 
Because the very wording of questions can make major differences in 
the results. 

Perhaps the best test of any poll question is your reaction to it. On the 
face of it, does the question seem fair and unbiased? Does it present 
a balanced set of choices? Would most people be able to answer the 
question? 

On sensitive questions - such as abortion -the complete wording of 
the question should probably be included in your story. It may well be 
worthwhile to compare the results of several different polls from 
different organizations on sensitive questions. You should examine 
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carefully both the results and the exact wording of the questions. 

ahp 

15. In what order were the questions asked? 

Sometimes the very order of the questions can have an impact on the 
results. Often that impact is intentional; sometimes it is not. The 
impact of order can often be subtle. 

During troubled economic times, for example, if people are asked 
what they think of the economy before they are asked their opinion of 
the president, the presidential popularity rating will probably be lower 
than if you had reversed the order of the questions. And in good 
economic times, the opposite is true. 

What is important here is whether the questions that were asked prior 
to the critical question in the poll could sway the results. If the poll 
asks questions about abortion just before a question about an 
abortion ballot measure, the prior questions could sway the results. 

m 
16. What about "push polls"? 

In recent years, some political campaigns and special-interest groups 
have used a technique called "push polls" to spread rumors and even 
outright lies about opponents. These efforts are not polls, but are 
political manipulation trying to hide behind the smokescreen of a 
public opinion survey. 

In a "push poll," a large number of people are called by telephone and 
asked to participate in a purported survey. The survey "questions" are 
really thinly-veiled accusations against an o ponent or repetitions of 

focus here is on making certain the respondent hears and 
understands the accusation in the question, not in gathering the 
respondent's opinions. 

"Push polls" are unethical and have been condemned by professional 
polling organizations. 

"Push polls" must be distinguished from some types of legitimate 
surveys done by political campaigns. At times, a campaign poll may 
ask a series of questions about contrasting issue positions of the 
candidates - or various things that could be said about a candidate, 
some of which are negative. These legitimate questions seek to 
gauge the pub!ic's reaction to a candidate's position or to a possible 
legitimate attack on a candidate's record. 

A legitimate poll can be distinguished from a "push poll" usually by: 

a. The number of calls made - a push poll makes 
thousands and thousands of calls, instead of 
hundreds for most surveys; 

b. The identity of who is making the telephone 

rumors about a candidate's personal or pro P essional behavior. The 
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C. 

m 

calls - a polling firm for a scientific survey as 
opposed to a telemarketing house or the 
campaign itself for a ''push pol"; 
The lack of any true gathering of results in a 
"push poll," which has as its only objective the 
dissemination of false or misleading 
information. 

What other polls have been done on this topic? Do 
they say the 5ame thing? If they are different, why are 
they different? 

Results of other polls - by a newspaper or television station. a 
public survey firm or even a candidate's opponent - should be 
used to check and contrast poll results you have in hand. 

If the polls differ, first check the timing of the interviewing. If the 
polls were done at different times, the differing results may 
demonstrate a swing in public opinion. 

If the polls were done about the same time, ask each poll 
sponsor for an explanation of the differences. Conflicting polls 
often make good stories. 

lcpp 

So I've asked ell the questions. The answers sound 
good. The poll is correct, ri 
Usually, yes. However, remember that the laws of chance alone 
say that the results of one poll out of 20 may be skewed away 
from the public's real views just because of sampling error. 

Also remember that no matter how good the poll, no matter how 
wide the margin, no matter how big the sample, a pre-eleclion 
poll does not show that one candidate has the race "locked up." 
Things change - often and dramatically in politics. That's why 
candidates campaign. 

Tep 

ith all these potential ~ r o ~ ~ ~ ~ ~ ,  ~~~~~~ we ewer 
port poll resaa9t.s? 

Yes. Because reputable polling organizations consistently do 
good work. In spite of the dfliculties, the public opinion survey, 
correctly conducted, is still the best objective measure of the 
state of the views of the public. 

XQQ 
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If the poll was conducted correctly, and you have been able to obtain 
the information outlined here, your news judgment and that of your 
editors should be applied to polls, as it is to every other element of a 
story. 

This is a copyrighted pubiicapion of the National Council on 
Pubh Polls in keeping with its mission to help educate 
journalists on the use ofpublic opinion polls. 

The National Council on Public Polls hereby grants the right to 
duplicate this work in whole, but not in part, for any 
noncommercial purpose provided that any copy include all of 
the information on this page. 

Sheldon R. Gawiser, Ph.D. is Director, Elections, NBC News. G. 
Evans Wtt is president, Princeton Survey Reseanh Associates, 
Inc. They were cofounders of the Associated PresdNBC News 
Pall. 

For any additional information on any aspect of po/ling or a 
specific poll, please call the NCPP ofice at 800-239-0909. 

The price for a single printed copy price is $2.95. For 
educational discounts and multiple copies contact NCPP. This 
document can be downloaded without charge from the NCPP 
website: www.ncpp.org. 

L96! 

For more information contact us at ilpfoblpcygeg 1 .  

2/8/00 4 5 3  PM 



Internet Polls 

I . .  
! . .  

.. .. 

.. ... . .  

, .: , -;- 

I of I 

http://www.ncpp.org/presidential.htm 

I el 

? BY THE NATIONAL COUNCIL ON PU 

PRESIDENTIAL DEBATES 

The decision of the Commission on Presidential Debates to use the combined survey results 
from five national polls to assess the viability of a candidacy as a condition for including 
him or her in the presidential debates raises critical questions. We believe that the 
Commission should establish criteria for including only comparable public polls in its 
determination. We also would like to know what the Commission means by "use the 
combined survey results." The National Council on Public Polls believes the Commission 
should make public its answers to these questions well in advance of using the results of 
public polls as a criterion fm debate participation. 

NCPP believes that for the polls to be comparable they should meet requirements 
established by the Commission. As a minimum, the polls should: 

1. Be conducted within a fixed period of time; 

2. Include the same segment ofthe voting population (all adults, or registered voters, 
or likely voters, defined in a similar manner); 

3. Be asked essentially the same question or questions in the same questionnaire 
context; 

4. Recalculate the candidate percentages after eliminating undecided voters or 
refusals, if it has not been done by the survey organization. 

5. Use scientific survey methodology. 

Any substantial methodological or procedural differences among the five polls could call 
their credibility into question. We believe this might provoke criticism of the Commission's 
decision. 

Whether or not a candidate is included in the presidential debates is obviously an important 
decision. The National Council on Public Polls does not want unreliable or inappropriate 
poll results to play a role in that decision. 
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it m e r e d  virtually every objection 
e Opponents of the otiginal act of 

19$w, we have strugsled through two 
national campaigns since the bill 

:iTeady-the presidential campaign of 
,968. and the congrwionsl campaign of 
,970, We know that the problem is worse 
and that the need is greater. 

so today. we have the chance to 
$meet the need. The presidential 

&-tion c a m ~ a l ~  fund amendment of- 
ieffd by Senator JOHN PAS~ORE is similar 
in post respects to the legislation rec- 
,mended by the Senate Flnance Com- 
dt te  in 1967. except that it applies the 

Mciple of public flnanclng only to 
$&&IItial cmpalgns. The chief provi- 
s ion~ of the amendment are BS follows: 

m t ,  Under a ”tax checkoff” method. 
eDch individual taxpayer is entitled to 
, @ f y  on his tax return that $1 of his 
-wfi is to be used for the public flnanc- 
iils of presidential campaigns. On joint 
* t ~ .  husbands and wives may each 
use the checkofl. Xf all taxpayers take 
,,jutage of the provision, approxi- 
,,.,&~y SI13 million would go into the 
fund each year. based on the current 

second. The amount of funds deter- 
,&& by the checkofl is appropriated 
from the Treasury into a Presidential 
netion Campaign Fund. The amend- 

contalns a “permanent appropria- 
~~” provision in order to avoid any 
c&mversy that might take place in 
c~rpss if the transfer of funds were 

left to the regular annual appro- 
pflatlons Process. If the Fund contains 

unused balance after a presidential 
a p a l g n .  the baiance is returned to the 
~essury.  If the amount of the FUnd Is 
too low to provide the payments to which 
presidentla1 candidates are entitled under 
the amendment, the payments are de- 
creased pro rata, and private contribu- 
tiom may be accepted to make up the 
Uerence. 

Thlrd. Presidential candidates are 
@pen the option of either e1ect)llrr public 
daanclq; for their campaigns. or con- 
unuing the present method of private 
Anancing. If mdor party candidates elect 
public financing. they may not accept 
private contrlbutions. and they may not 

’ @ 

orth 

01 taxpayers. 

spend more than the amount of publtc 
funds allocated to them. Minor party 
candldates receiving public funds may 
also receive private contributions, but 
they may not spend more than the 
mount  that a major party candidate re- 
ceiving public funds may spend. 

The same overall limits apply to a11 
political committees authorized by a 
candidate to support him. Unauthorized 
committees supporting candidates who 
elect public fmancing are limited to ex- 
penditures of $1.009. None of these llmtta 
are applicable to CKmdldQteS who con- 
tinue to finance their campaigns pri- 
vately and who do not elect public 
flnancing. 

Fourth. Candidates oP a major party- 
a party polling 25 percent or more of the 
votes in the preceding presidential elwe- 
tion-are eligible to receive an amount 
equal to 13 cents multiplied by the num- 
ber of eligtble voters in the Nation. On 
the basis of current population estimates 
for 1972. mdor party candidates would 
be entitled to receive about $20 m i o n .  

Fifth. candidates of a minor party- 
a party ieceiving between 5 and 25 Per- 
cent of the vote in the preceding presi- 
dential election-are eligible to receive 
an amount based on their percentage of 
the vote of the major candidates. For 
example. under this formula. since Oov- 
ernor Wnllace received 31 percent of the 
nverage vote for the two major candi- 
dates in 1968, he would be e.ligibk to 
receive 3: percent of the funds available 
to each major party candidate in 1972, or 
about $6 million. 

Slxth. candidates of a new pastg are 
entitled to receive retronctive reimburse- 
ment based on thelr showing In the CUT- 
rent election. if they win more than 5 
percent of the vote. A new DWY may 
accept prlvate contribuefons L the form 
of loans. to be returned i! the party’s 
showing 1.. the election praalifles it to re- 
ceive public funds. 

In add!tlon. candidates of a minor 
party are eliglble for increased public 
funds ii they make D better showing in 
the current election than in tho ~reced- 
ing election. 

Seventh. Public funds will  be avdlable 
oGy for expenses incurred for the 
beginning with the date of the candl- 

dnGs nomination-or September 1. 
whichever date Is earlier-d ending 30 
days after the election. Expenses Xor 
items and services incurred earlier. but 
used during this period. wlIl also be cov- 
ered. Thus, public funds will not be 
available for the expenses of primaries 
or party conventions. If a candidate 
electing to use public funds has e x e s  
Private contributions left over from his 
primam ccmpaims. he cannot spend the 
privatefunds during the general election 
campalgn. 

Eighth. The distribution of public funds 
will be made by the Comptroller General. 
subject to strict auditing and accounting 
procedures. backed up by substmtlal 
civil and crimlnal penalties lor vlola- 
tlons. 
In addltlon. the amendment also In- 

cludes a major provision estnbhshing a 
tax credlt of $25 or a tax deduction of 
$100 for tmlitlcal contributions These 
tax incentives are applicable to contn- 
butions to all candtdates--Federal. State. 
or local-and to all elections-general. 
s W a l .  or primam. TNS provfs;o,i ts es- 
sentlally the snme measure that Senator 

ready otKered as a SeDarate amendment 
to the pending tax bill. and I am pleased 
that it is now a part of the overall 
amendment. 

Qne of the most Important polnts 
about the public fmanclng amendment 
ls that it h s  been carefully designed to 
meet all of the major constitutional. 
practiwd. and polltical objections to the 
version orlginaug enacted Into law In 
1~766. 
The 5 to 25 percent formula strikes a 

reasonable balance lor M o r  parties and 
new parties. It nelther freezes them out 
enureLv. nor encouraged them excm- 
SlVelY. The threshold showlng required 
o! such parties Is low enough to prevent 
“locking ln” the eldsting two-party sys- 
tem. and yet high enough to prevent the 
artiflclal prolveration of splinter partdm 
set up merely to have a poUtIcal Joyrlde 
at  the taxptlYer’s expense Ln a presiden- 
tlal election year. 
As the Pollaolas table indlwtes, et 

1-t bLp &or parties would h8ve Q U ~ -  
fled for public flnancing sInce 1892 if the 
provision had been in effect: 

CA~ON. Senator PEARSON. and I had al- 

rMf m d  Undidali: 
1892: b m a  8. Wearer .......................................................................... PwDIa’c ................................ 
,017. 
.I... 

Thh%la R 0 n n V . I L . .  ....................................................................... PrOgre?dvu ........................ 
William How8rd 7aL ........................................................................ LwMum .............................. 

_ _ _ . _ _ _ _ _ . _ . _ _ _ _ . _ _ . _ _ . _ _ _ _ _ . _ . _ . _ d o  ................................. ............................. Pm#rdv* ............................. 
lmFp;n;pDbll _(__:_I .............................. S a i a l i h  .............................. 
!!!:: Rohrt M. LtfDIleffo ..... 
I- 

HlnW A. WaIIaCQ.. ............................................................................... do ................................. 
J. S h m  Thur mod... ....................................................................... Sutm‘r mf”...-. .. .::::::::: :: :: I=: GworloC. WIIhce .......................................................... Amaimn pilepndent 

1.021.329 

4.216.010 
3. uu. 972 

891.011 
911.199 

4.822.056 

1.151.112 
1.169.021 
9. w9.m 



November 22, 1971 
Mr. president, I a& UnanimOUS Con- 

sent that the petition. with the signa- 
-, be printed in the RECORD at the 
con&don of the remarks of the &nat?r 
fmm Sam. me PRESIDING OFFICER. Without 

&fr. TAFT. Mr. President. 18hOl;ld like 
+n wad the w o r W  of this precise pe- 

it is SO ordered. 

;tiltion. It reads: 
the ~ d s m l g n e d  fael I t  Is f i d l C t l l O l l s  

Ltut the @note would ever thlnk of ucJne 
~ fop polltlcal eampalgns when there 
nm 1o mors important a r e a  of concern 

the m t e d  s-tls today. 
M ~ .  president. I close my remark8 by mm a remark on the part of the 

late wt  ende el Rivers in the House 
and sBy that it is so ridlculous. it is 
~diCulOUs. 
minub of the Senator haw expired. 

m. mLE. Mr. President. I meme the 
of my time. However. before 

dolag m, I ask for the yeas 8nd mYS. 
The yeas and nays were ordered. 
m. LONG. Mr. President. those who 

support the Pastore amendment hope to 
explain to the American people exact& 

a g e d  and precisely where the money is 
coming from. We welcome the oppor- 
tunity. 

We fully expect to go before the public 
to explain this dollar checkoff and to 
U k  everyone to check a dollar off on 
their tax returns. We want to give the 
little person, the ordinary taxpayer. an 

est ofnce in the land above the interest 
of private self-seeking contributions. 

We expect to explain that it has been 
our honest belief that there Is a Ilnk be- 
tween the improper infiuence of money 
In the Government and private campaign 
contributions. If W matter was not e%- 
pLzlned to the public. they might not be 
aware of the opportunity they have to 
c o m t  this situation by checltlng off 
their dollar on their tar return. 

We expect to ask the people to ear- 
mark their dollars for the presidential 
fund 80 that everyone will hsve an 38- 
portunlty to participate ln Bnsnclng the 
presidential campaim, even though 
Rtchard Nixon tnlght not be too m- 
Uve b the ides at tNs m e .  I think he 
h a  good man. I d 0  not thInk the Repub- 
lican Party could do any better. I think 
thep ought to nominate him. If the peo- 
ple wish a Republican,for President. I 
donot think they can do better than this 
Um. He is doing the beat he can with 
what the good Lord has given hlm to 
work with. He is uslng that. I think that 
that is all we have the right to expect 

a public servant. I thlnk that he wlll 
in due course to support the 

wdmen t .  It aril1 provide him the cp- 
WrtUnctY to be adequately Ananced and 
mt have to accept any contributiona that 
mad make him suspect in the eampaiun. 
MP. CANNON. Mr. President. will the 

-bP Yield? 
Mr. LONG. I yield. 
w. CANNON. Ms. President. I have 

*ed to the debate by the Senators 
other slde of the aiala with con- 

w e  interest. It seaus to me that 
have made a pretty good point with 

The PRESIDING OFFICER. The 2 

how the D e m c C r S ~ C  Campaim is being 

OpportdtY to S h a r e  in lifting the high- 

respect to one matter, and that is that 
the amendment as it now stands would 
require all funds that people designate to 
go into one particular pot. 
1 wonder if it would not be wise--since 

I notice that one of the distinguished 
Senators on the other side of the aisle 
has an amendment he has drawn UP. the 
Mathlas amendment. WMCh Is Printed 
and which would permit the designation 
of a partlcular party by the person-to 
accept that amendment. 

I think that would be good. I do not 
think that an individual ought to check 
it off without havlng some say 88 to a 
partlcular party or candidate that he 
would prefer it to go to and then ilnd 
out that hls money was going to George 
Wallace or that he could not designate 
SHIWY CEISHOLX or someone else. 

I think we ought to be able to vote for 
and accept thls proposal from the Re- 
publican slde of the aisle that would 
strengthen the amendment and make 
the Pastore amendmeiit a better one. 

Would the Senator care to comment on 
that? 

Mr. LONG. Mr. President. I have no 
strong objection to the Mathias amenci- 
ment. I have not had an opportunity to 
carefully study it. However, if it does 
what the Senator says, I have no strong 
opposition to that. 

The point War occurs to me is that 
presumably in January. the people who 
are going to decide the election in the 
last analysis are going to be the voters 
who are not commltted. It seems to me 
that they would lUre to allocata th& dol- 
l= SO they would help both pfdes  as 
W e l l  8 S  W d  DartfeS. Then, haVhg heard 
the debaterr. they ca.n decide which 
candidate they thfng would be best for 
the Nation's interest 

If the Maehlas amendment would per- 
mit them to make designations in that 
fashion and also permlt someone else who 
might prefer to have Ns money go to the 
Democratic or Republican Pfsty to make 
NS designation in b t  way. I think that 
would be good. 

We must admit that there are people 
who might say. "I wouldn't vote for 
George Wallace. and I would not want 

help him." He could mark hts tax return 
SO that hls dollar would go for his D&Y. 
The lmportarit point ls that we want 

portunity to p-t their cases to the 
American publie. 
Mr. CANNON. Mr. President. P am 

wondering about W. Of course, the 
Senators on the other &de of the aide 
wolild prefer not to LW this method. 
They would prefer to raise their fan- 
understand why they would prefer to do 
80. But let UB asBume that whoever the 
nominee or candidate mkht be. he 
might indicate otherwise. TMS way. I 
thing t b t  the amendment might create 
mme real problems if he decides to come 
under the proviaiom of the blll. 
For example. many contrlbutors check 

off $1 and say. "I want to contrlbute $1 
to go to the Republican Party.'' I can 6&e 
this very luicly would create a real prob- 
lem. Mume they happen to win the dec- 
tion and the Dew -dent wmt to ap- 

O W  P e M Y  Of mY mOIleY to be put QUt 

to ags~re both sides Of 89 a d ~ ~ a t e  OP- 

from private COntrlbUtiOM. and I CBn 

point nmbassadors. I can see he might 
have a very m c u l t  tfme I f  he could only 
conslder that everyone contributed $1. 
This could pose real problems to deter- 
mine who would be appointed ambassa- 
dors. Take France. as an example. The 
present ambassador contributed $54.000 
In 1968. I am sure hls name lust hap- 
pened to be taken from a hat. Maybe 
they could SUI do that if they elected to 
come under the $1 provision. Also. in the 
c w  of Austria the ambwador contrib- 
uted $43.000 ln 1968. Perhaps his name 
came from the hat. as well. The same 
might be true of the gentleman from 
Denmark. 

On the other hand, I am sure. assum- 
Ing those rimes were taken out of the 
hat. the $1 checkoff contributor could 
create another DrOblem and that is when 
they prepare -the invitation list for 
White House dinners. Would the Eenator 
agree that thls could create real prob- 
lems? 
Wa example. as I placed In the RECORD 

the other day. you would not have the 
situation of Mr. Clement Stone. who 
contribuwd $200.000. They would not 
have that sort of situation and they 
would have to draw from the hat for 
White House dinners to determine who 
should be invited or have an opmrtunlty 
to eo to Whit0 House dlnners. 

Would the Senator agree that this 
might create real problems if the Repub- 
iican Party were elected. under this 
provision. where they had to deal with 
these large contributors? I am talking 
about 8200,000 from Mr. Stone, Max 
Fisher, $103.000. Henry Salvatore. of 
Utton. $83.000. and Mr. Drevfus. of the - .  
Dreyfiii Find,. $72,000. 

Would the Senator agree this could 
create r e 2  problems if weellnunate those 
contributors to a political campalgn and 
if they relied on the small 91 contribuhr? 

Mr. LONG. It Could. 5 U t  I WGuld lUae to 
make it clear that thcse of us who favor 
the Pastore amendment. and who will 
vote for it. intend to explain all  about 
thls provision if It becomes law. We would 
urge the m p l c  to designate the checkoff. 
We hope those on the other side would 
do the BBU~@. 
Ii they want to And some reason to 

be critical of it. let them go ahead. But 
we hope our candidate wll1 avall himself 
of ft. Il their candldata doe8 not avall 
himself of it. I hope he will expleln why. 
if he thinks taxpayers should not bs per- 
mitted to use the ddar checkool 88 a 
method of making campaign contrih- 

I suggested a simllar lrroposal in the 
past. What I suggested was not as care- 
fully drawn 88 this propcsal and I got 
the worst of It. particularly from 8Omo 
of my Eemocratic colleagues who W D u l d  
not support my position. It was more or 
less gut in deep freeze unffl euldellnes 
could be added to it. Since that time I 
lmve gone back to the people. I wag for- 
tunate enough to be reelected. I was fa- 
vored by 87 percent of the voters in the 
primary campalgn and I hivs never Yet 
had cnc person tell mp that he m m  un- 
ha~py with me because I suggested thh 
would be a better wag to Bnance palitl- 
~ a l  csrmpaiem. I do not sag everyone 
agreed with me. but I had a great n m -  

UOM. 


