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Statement of Heasons

Chairman Darryl R Wold and
Commussioners Lee Ann Elliett and David Mason

We write Lo state our reasons for voting on November 18, 1999 not to approve the
recommendation of the Generzl Counrel that the Commission find probable cause to
believe that the respondents in this matier. the Republican National Committee ("RNC™),
its treasurer, Alex Pointevint, and s former chairman, Halev R. Barbour, violated 2 U.S.C.
§ 441c¢, the prohibition in the Federal Election Campaign Act {the "Act”) against receiving
foreign contributions, and that they did so knowingty and willfully.’

' This matter initially came to the Comnussion on August 23, 1993 by means of a complamt filed by the
Dempcraue Navona! Commuttee apamst the Republican Naunonal Commuttee and the Natonal Policy Forum
{"NPF”L. The Commission’s General Counsel concluded that NPF had ne identity separate from the RNC,
and that NPF's fund-ratsing and activines theretore should be attributed 16 and reported by the RNC. The
Generai Counsel recommended that the Comnussion find reason 1o believe that the RNC had violated 2
LSO 88430, 34 D). and 4310, and 11 CF.R.§8 102.5(a) 1) and 106.5(g)( 1). for failing 1o repornt
the acuvity conducted through NPF. for accepiing excessive and prohibited funds for federal election
purpases through NPF. and for fathing io properly allocase funds expended through NFF for allocabie acuivity,
respectively. On June 17, 1957, the Commussion deterrmined not to adopt the General Counsel’s reason o
beheve recommendation on these violations, by votes of three in favor of the recommendations and one
opposed, 1hus lacking the requisite four vores i favor. {One Comrssioner at that nme was recused n thig
motter and there was one vacancy.} Because two of the three of us who sign this statement of reasons were
not members of the Tomrission at that tme, this stateiment does not address that deternmunation by the
Comrussion.

Before the Commnussion voted on those recommendations. however, the General Counsel’s office
circulated a memorandum to the Commission on May 8, 1997 adding a recommendation that the Corrussion
inicrnally generate a reason to believe finding that the RNC had violaied 2 U.S.C. § 441¢, based on news



Our decision was hased on our conclusion that. as a matter of law. the RNC did not
receive a “contribution” as a resull of the transuctions that were the subject of this matier.
so the respondents did not vieluie § 441e’s prohibition against receiving contributions from
a foreign national.

We do not dispute the General Counsel’s deseription of the essential facts i this
matter. It appears that in May. 1693 the RNC's chalmman, Haley Barbour. and two other
officials of the RNC. founded the National Policy Forum {“NPF”), a nonprefil, issue-
oriented organization, incorporated in the Distnet of Columbia. Between May, 1993 and
September. 1994, the RNC, through its nonfederal account {the Republican Nauonal State
Elsctions account ("RNSEC™)). loaned NPF a woial of $2.245000 10 finance NPE's
enerations. The loans were documented by & written promissory note and reported as loans
by the RNSEC on us filings with the FEC. By September. 1994, NPF had repaid oniy

$200.000, teaving a balance due of 82,145,000

By Sepiember, 1994, Barbour and other officials of the RNC and NPF were anxious
to have NPF raise enough money to repav the loans, so that the RNSEC account would
have the funds available during the 1994 cumpaigns. They eventually reached an
agreement with Ambrose Young. a citizen of Hong Kong, pursuant to which his company,
Young Brothers Development, Lid. - Hong Kong ("YBD-Hong Kong™). incorporated in
Hong Kong, would provided $£2.100.000 mn coliateral through its wholly-owned United
States subsidiary to secure a loan from Signet Bank to NPF. The collateral for that loan
was thus from a foreign national.

accounts that NPF had recewved a bank loan sccured by foreign collateral and then had used a portion of the
proceeds of that foan 10 repay an earhier loan from the RNC's non-federal account. (On April 29, 1997, after
the news accounts were published. and after the General Counsei’s otfice had reviewed those news accounts,
the Democratic Nationat Commutice attempied to amend t1s complant against the RNC and NPF, but that
amendment was not accepted because it failed 1o complv with the stanutory requirements for a proper
complaint. See General Counsel’s memerandum to the Commission dated May 8. 1997, p. 1. fn. 1. On May
13, 1997, the DNC submutted an amendment to ts complaint, apparently proper in jorm. addng an alleganion
that the RNC received foreign contributions through NPF.) In a separate vote on June 17, 1997, the
Commassion approved the General Counsel’s recommendation that it find reason 1o believe that the RNC
viglated § 43 1e, by the affirmative vote of the four Comyrussioners paricipating. It is that reason to believe
determination that eventually led to tne Genera! Counsel’s recommendation at issue here, that the
Commussion now find probable cause to beheve that the RNC violated § 441e. The General Counsel’s
probable cause recommendation. however, 18 based on & legal theory that differs somewha: from the theory
ninally advanced m support of the reason io believe recornmendation. In hight of the Commussion’s earlier
deiermuinations not 1 find reason to believe on he violations that were premused on NPF being a part of the
RNC, the General Counsei's probabie cause anajysis property abandoned that theory, and assumed that NPF
and the RINC were two separate legal enuties, even though closely related. This staiement addresses only the
Conumussion’s determunaton on November 18, 1999. by a vote of three to three, not to find probable cause
that the RNC and the other respondents violated § 44le.

[£S]



(n October 17, 1994 Signel Bank funded the loan by disbursing $2,100,000 1o
NPF. On October 20. 1994 NPF used $51.600.000 of the loan proceeds to repay the
equivalent portion of the loan from the RNC". The repavment was deposited in the RNC's
RNSEC account.

{1

Based on these facts, the General Counsel’s probable cause brief recommended that
the Commission find probable cause 1o believe that the RNC, 1ts treasurer, and its former
chairman had knewingh and willfully violated 7 441e’s prohibiuon agasinst soliciting and
receiving a coninbution from a foretyn national in connection with a federal election.

We respectfully disagreed that those respondenis had vielated § 441e, as a mauter of
simpie appheation of the languaze of the statute

Al

Whatever the nature of the transaction between YBD-Hong Kong, Signet Bank. and
NPF. it 1s clear that what the RNC received from NPE was the repayment of a foan. The
repayment of 2 loan 1s not & “contribution™ as that term 15 used in § 441e.

Section 441e makes it unlawful “for a fercign national directly or through any other

person to make any contribution . . . i connection with an election to any political office

. or for any person to solicit. accep!, or receive any such contribution from a foreign

national.”™ Thus, tire nature of the transfer 1o the reciprent must be a “contribution™ for
there to be a violauon by the recpient.

The Act in 2 U.S.C. 431{8) A). defines “contribution™ as including (i) any gift.
subscription, loan, advance, or deposit of monev or anvthing of value . . .7 The
Commission’s regulations do not cxpa imnd that essential definition that is applicable to this
case. (See 11 C.F.R.§ 100.7¢a)y(1).

* The ioan agreement between Signet Bank and NPF provided, 1o the “Use of Proceeds™ section, that
31.600.000 of the proceeds would be used to repay a loan from the RNC, $200.200 would be used to pay
ather sccounts payable. and the balance would be used by NPF for working capiial.

' Section 431(8)BY(+i1) 10 a sense himuts 2nd expands the defimuon of “loan™ by providing that a loan made
by certain lending msututions under specified condiions 1s not uself a loan, but that it shall be considered a
loan by each guarantor. The Commissien’s regulations pmvide that the term “loan™ includes “a guarantee.
endorsement. and any other formof security.”™ (1t CF.R $ 100. M 111).} Thus, the posung of collateral by
YBD-Hone Konyg 1 secure the foan made by Slgnez Bank 1o NPF could arguably fall within the definiton of
“cominbunon” it that loan had been made ™in connection with an election e any polincal office.” The loan |
however. was made to NPF, and not te the RNC, and neither NPE nor YBD-Hong Kong were subjects of the
General Counsel’s recommendations 10 find probable cause.




Thus. the question is whether a repayment of a loan falls within the defimtion of
“contribution”™ 1 § 431(8HANI). A straightforward reading of that section makes
apparent that it docs not, because a repayment of a loan 1s neither a gift, nor 2 subscription.
nor a loan, nor an advance, nor a deposit. within the dicticnary meaning of anv of those
words. The General Counsel’s brief does not suggest that those words have any meaning
in the Act other than their dictionary definition. Thus, we cannot find that the RNC
received a” comr;bunor under the simpie and literal reading of the provisions of the Act
that probibit receiving a “contribution™ from a foreign national.

Cur General Counse! did present an argument to the Commissioners that the
definition of “contnbution™ ia & 318 A1) 18 not lmited 1o the categories hsted of 2
“gift, subscripiion. loan, advance, or deposit,” but 1s also “money or anvthing of value.”
however wwansru 2d. Thus, he argued. the repayment of the loan was something of value,
so constituted @ contribution.  We rejected that argument. because it is a fundamental
misreading of the ~.1ami yry language. The only proper construction Gi § 4318 AN1) 15 that
the first terms used. “gft, subscription. loaa. advance, or deposit,” list the modes of
transier that will make « transfer a “contribution.” The next phrase, “of money or anything
of value.” necessarily describes whaot maust be transferred by one of those modes (o
constitute 2 v ribution.  The General Counsel's reading of the statute to include
“anvthing ol value™ as a contribution. ne matter how transferred. not only would make the
provision grammatically defective, but would expand the definition to mean any transfer at
all. even for full and fan consideration (such as a vendor transferning printed matenial or
broadcast tme to a campatgn in retury for pavrnent of its fair market value). We could not
accept that reading of the statute.

Our conclusion that the RNC did not receive a “contribution” is reinforced by the
Commisswon’s regulations, which expiicitly recognize that the repayment of a foan 1s not a
coninbution. I the centext of a Joay made by a pohitical committee, the regulations
provide that “{rjepayment of the principal amount of such loun to such pomical commitiee
shall not be a contnbuiion by the debtor to the lender committee.” (11 CF.R.
§ 100 7(ay Hiie)y While that scenon of the regulations applies by its terms to a
“political committee.” which does not include the RNC's RNSEC account (see 2 U.S.C.
$431(4) and 11 CFR §§ 100.5, 102.5(a)(13(iY). 1t ts nevertheless instructive in the instant
case because it plamnly recognizes that a repayment of a loan 1s not a “contribution™ under
the statutory definitien of that tere. Indecd. since the Act gencrally treats the making of a
loan to a political commitize as a cmmbuuon 1t would be difficult to claim simultaneously
that loan repayments are contributions.

* It 15 a matter of some puzzlemnent that the General Counsel's probable cause brief nowhere darectly
addresses what we think s this obvious ssue i this mauter: How a repayment of a loan can be construed 1o be
a contribution. That brief, and other legal arguments submitted to the Commission. appear to rely instead on
ather theories to get arcund this ebvious issue. {See part 1 of this Statement.)




B.

We note that § 100.7(a){1)(1)(E) of our reguiations also requires that the repavment
of a loan made by a pohitical commitiee may not be made with funds that a poliical
committee 1s not perraitted o receive as contributions, including from foreign nationals.
corporations, or labor organizations. That limitation, however, is applicable by s own
terms only o a “pohucal committee.” which as noted above does not include the RNSEC
account.

in addinon, at least one purpose of 1 CF.R§ 100, 7 (D0)E} appears 1o be o
prevent federzal political commitiess from cuvumyventing the Act’s contribution limitations
by explicitly applving those hmitations w loans made by such commitiees. Because
dishursements by non-federal pelitical comrnttees are not himited by the Act. there would
he ne point in apphving this regelatory restriction 1o non-federal commitiges,

Although our General Counsel did not raise it in the probable cause briell he did
take the position in fromt of the Commussion that § 10G.7(ay D(XE)'s lmitations on
pernussibie sources of repayinent of 4 loas to a political committee are applicable 1o the
epavment of the loan in this case because that regulation “clearly contemplates the
potential for the indirect influx of prohibited funds (o committees through the repayment of
pre-existing debts.” {General Counsel’s Memorandum to the Commission. November 3,
199G, p. 2.1 We do not agree that a provision in our regulations that the Commuission has
specifically worded to apply only to a federal commitiee (3 “political committee” in the
erm of ant used in the Act) can blithely be applied to a non-federal commitiee.  The
Genera! Counsel did not provide any Commission precedent or other authonty for doing
so.  This provision appiies significant and complex limuations to the making and
repayment of loans by federal committees in wavs which are not obvious in the statute. If
the Commussion did wish to apply similar restrictions to {oans by non-{ederal committees,
due process at least would require us 1o do so by explicii regulation. We are further
persuaded that i the proposition were so simple, the General Counsel would have raised it
in the probable cause brief as a straightforward basis for finding a violation, in contrast 1o
the comparatively complex arguments relied on in the probable cause brief for reaching the
result that the secured loan to NPF was a contribution to the RNC. The probabie cause
brief. however, docs net even raise the argument that subsection (Ey of § 1060.7(a¥ 1) of
the regulations is applicable 1o this case.

C.

Our General Counsel also suggested to the Commiission that if § 100.7(a) [)(I)NE)
of the regulations 1s not apphicable to this matier because the RNSEC account is not a
pohitical committee. then respondents cannot take advantage of what he characterized as
the “permissive provision” of this seetion thut provides that “repayrnent of such loan . . s
not a contribution.” {General Counsel’s Memorandum to the Commission, November 3,
1999 p 2. fn. 2.) We note that suggestion only because it rests on a fundamental
misconception of the statute defining “contribution,” and we reject it for that reason. As




noted above, § 318U A1) specifically lisis the categonies of transactions that constitute a
“contribution.” We believe that the meaning of “contribution™ under the Act s hmited to
the categories set out in the definition of that term in the Act. The regulations. in
§ 100.7(a)( 1)} E). simply recognize that limitation - they do not create an exception 10 a
breader meaning of the term “contribution.”™

D.

Lastiv, in this porton of this stalement. we noie that we do not accept the RNC's
coniention that the repavment of the loan was not a contribution because 1t was not made 0
a “hard money” account. The RNC arguss in its response bnef that the term “contribution™
as used in §44ic is govemed by the phrase i § 431(B) AN “for the purpose of
influencing any election for Federal office.” The RNC relies in pant for this position on the
district count’s decision in {05 3 Prie (D00, 19983 23 F.Supp.2d 35,

We agree insicad wiih the contrary position that has lone been taken by the
Commussion. that § 4dle incorporates the definition of “contribution”™ in § 431(8). but as
applied by the lieral Janguage of & 341c 1o any elective office, and not himited to elections
to Federal office as referred to i 8 431(SH AN (See 11 C.FR. § 1104l applving the
forcrgn navonal prohibition to elections for “any local, State. or Federal public office.™)
The basis for the Commission’s position was explamed in Advisory Opinion 1987.25
fCCH * 5903]. which relied on the legislative history of § 441¢ from its origin in 18 U.S.C.
5613, as pant of the Foreign Agents Registration Act of 1938, to the 1976 repeal of that
section and amendment of the Federal Election Campaign Act 10 include the foreign
nationzal prohibition as section 44l¢ of that Act. The Commission concluded that by
amending the Act. Congress intended the Limited deflinition of “contribution™ in the Act o
covem the use of that term in § 441e. but to retain the aspect of § 441e that applics the
foreign national prohibition to all elections for public office in this country.

In L8 v Nanchanalak, 1999 WL 798065 (D.C.Cir. 1999). the court of appeals
upheld the FEC's interpretation of the application of 441e 1o all elections for public office,
as expressed m § 110.4(a) of our regulations and in Advisory Opinion 1987-25, as a
reasonable interpretation of legslative intent in light of what the court found was
armbigulty in the legislative history and literal language of the statntory scheme. We believe
that after the court of appeails decision in Nanchanalak, we cannot rely on the district
court’s dectsion on this 1ssuc in Tric. We believe that the Comunission’s previous
interpretation. upheld in Kanchanaluk, is correet and we reject the RNC's argument 1o the
contrary.

" There would have been no ponr 1o “cieaing™ an exception 1o 2 defininon of “conwibution™ that otherwise
would have inciuded the repaymens of loans. i § 100.7(a)(1 313 E 1 of the regulations. and then g around
in that samie subsection and prolbiting repayment from the sources that are prohibited from making
comribuiions. For that reason also, we cannot read subsection {E) as a “permissive provision™ that creates an
exception 1o the defimnien of “contribution.” but read it as sumply recogmzing that the statutory defimton of
“contbution” does not include the repayment of a loan.

ch
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in reacling our com‘lusw‘ that the RNC ¢id not receive a coninbution as reguired
by the hieral 1 anguage of § 4d1le, we also rejected the vanous theories advanced by our
General Counsel and ot he. Commissicners to find nevertheless that the respondents
violated the forcign national prohibition Thesc other theories all have the common element
of wreating two legally distinct transactions involved here - the secured loan from Signet
Bank to NPF. and NPF's repavraent of the carber loan it had received from the RNSEC
account. as one ransaction.

1i 1s apparenmt that each of these two transaciions, siu ding alone, would have bren
perfectly legal under the Act. There 1s no promi von against NPF accepting a bank loan,
secured by foreign coliateral, because NPF's purposes ond activities, as far as we knoew
from the facis presented 1o us By o hc. General Counsel, did not include mfluencing the
election of any candidate”. And, as we have pointed out above, there is no prohibition
aganst the RNSEC accouny 'w\"-} ung a repavment rrom NPF of a lean that it previously
made to NPF. no marter what the source of the funds. because the repavment of a loan s
not a centribution under the Act. We cannot agree with any of the various theonces
advanced for disregarding the separate rutuu of cach of these transactions, 1o find that.
taken together, they constitute a violaton of § 44ie by the RNC. Further, doing so would
be contrary to the Commission's decisions In p‘”i‘\lOlﬂ enforcement actions.

{:u

.-i:]“

Al

The General Counsel’s principas argument for finding a violation by the RNC
appears to be that because the parties’ purpose in YBD-Hoeng Kong providing the collateral
for the bank loan to NPF was 1o enable WPF to repay the loan from the RNC, the legally
distinct nature of each transaction should be disrevarded and the two transactions looked at
as one. In that view, YBD-Hong Kong's posting of collateral would be a contribution to
the RNC through another person and therefore prohibited by the literal language of § 441¢

The General Counsel’s probable cause brief describes the violation in those terms:
“The express purpose of the loan guaraniee was to allow the RNC to recoup funds loaned
to the NPF in ume for their use in the 1994 elections. This purpose is reflected not only in
various individuals® testimony, but also in the numerous communications . . .7 “the loan
transaction was for the benefit of, and orchestrated by, the RNC:” “the collateral provided
[from YBD-Hong Kongl constituted a contribution for the full amount of the loan proceeds
transferred 1o the RNC, and “by accepting the proceeds of a loan it knew to be guaranteed
with foreign national funds. the RNC violated the Act’s prohibition on foreign national
contributions.” Probable Causce Brief at 34-35. According io the General Counsel. that
purpose of the vanous parties tumed the transactions into a violation by the RNC.

* The General Counsel did not advance the theory that NPF wselt was a “political committee” under the Act,
at any stagr of this matter, and did not offer any facts that wouid have supported that status.

~4



The General Counsel's probable cause bnief does not cite anv authority, or provide
any reasoning under the Act. in suppon of 11 theory that the purpose of the parties 18
sufficient grounds to ignore the two distinct transaciions. each pomussible s own night.
and find in both of them tken together a violation of § 441 ladeed. Commussion
precedent seems to point i the oppostte direction.  (See infra section 1l Dy We do nos
agree that the Commission can simply ignore the {act that NPF's payment 10 the RNSEC
account was a repayment of an earlier loan. and not a contiibution, and theretore not
prohibited by § 441e.

Further, the General Counsel’s analvsis (and some of the Commission discussion)
suffers from failing 1o address the reality that Haley Barbour was. at ali relevant perods. an
officer of the RNC and a board member of NPF, a legally separate entity.” While dua! roles
such as this can create legal guestions, we sec no justification for simply 1gnonng the
NPE's legally mndependent status and Barbour’s dual roizs, as we perceive the General
Counsel has done 1n charging that the loan guarantee was orchestrated by the RNC. 1f the
General Counsel did wish 10 demonstrate that the NPF was not legaliv separate from the
RXC. or that Barbour was acting contrary to his responsibilities as an NPF director 1n
sohiciung and securing the loan guarantee. a far stronger case would need to be presented
than the rather conclusory assertion in the probable cause brief,

B.

The General Counsel also argaed io the Commission that NPF's repayvment of the
carhier loans from the RNC cculd be disregarded as a separate transiaction because the foans
were nol bona fide. in making this argument, it should first be noted. Counsel did not
dispute that the RNC had actually transferred money to NPF in the amount of the loans,
and Counsel acknowledged that the loans were documented by a promissory note and were
reported by the RNC on reports filed with the Commuission as loans made to NPF.

The General Counse! argued that the loans were not hona fide because they were
not commercially reasonable because NPF couid not qualify for a commercial loan based
on its own ability to repay. Counsel did not cite any authority, however, for the proposition
that a loan 1s not bons flde just because it is not commercially reasonable. In the
commercial context. loans are f{requenily made beiween private parties that are not
commercially reasonable in the sense that 2 financial institution would make them on an
unsecured basis. but they are nevertheless legaliy enforceable and treated as loans for tax
and other purposes. They are dona fiac 1n every zense of the term. Candidates make loans
to their campaign comnuttees that a commercial lender would not make on an unsecured
basis. because the prospects for repavment are toe uncertain, but the Commission routinely
treats these as bona fide by permitiing the commitice to repay the loan 1o the candidate
without treating that repayment as the personal use of campaign funds.

" Duning Commusston discussion th. General Counsel imually respended 10 a question on this point with the
apparently fhippant assertion that the NPF was a "wholly owned subsidiary™ of the RNC, but subsequently
noted that s office was, m fact, reating the two organizauons 25 legally separate entities.



Counsel also argued to the Commission that the loans were not bona fide because
the RNC had no reasonable expectation of repayment. That argument is refuted by the
docurnentatien of the Joans with a promissory note and RNC’s reporting of the loans; by
the fact that NPF did repay 5200.000 of the loans prior to receiving the loan from Signet
Rank: and by 1he efforis of the RNC’'s officers to find sources of funds for NPEF that would

enable NPF to repay the loans. The fact of the matter 1s that the RNC appears to have
anticipated receiving repavment of the toans 1o NPF from the time 1t made the first one.

We conclude that the pavment from NPE 0 the RNC should be treated as what i
appears on Its face 1o be — the repayment of a loan - bevause the imtial loans from RNC io
NPF appear o be hona fide i every sense of the werm.

C.

One Commissiongr suggested that the “step-transaction doctrine,” used by the
Internal Revenue Service in applving the Internal Revenue Code, could be used in this case
to disregard the separate transactions and treat the secured loan from YBD-Hong Kong to
NPF as o contribution made directly 1o the RNSEC.® That doctrine has been developed
under the Internal Revenue Code to achieve the mitended purposes of that Code and to
prevent the use of artificial steps in a transaction to avoid the intended effeet of parncular
provisions of the Code. The step-transaction doctrine actually has three different tests that
may be used to determine it a senes o1 seemngly separate transactions should nevertheless
be treated as only one transaction, and taxed according to its substance. and not according
to the tax consequences that would otherwise result from recognizing various steps taken
along the way. Apphed 1o the present case, ihe docirine would permit the Commission to
disregard the separate nature of two of the legally distinct transactions involved here: the
secured loan from YBD-Hong Kong and Signet Bank to NPF; and NPF's use of the
proceeds in part to repay an earlier loan from the RNSEC account. The doctrine would
mnstead treat those transactions as one, in which YBD-Hong Kong posted collaieral for a
toan directly to the RNSEC account, with the result that the RNC accepted a prohibited
contribution from a foreign national,

First, we have some reservation about importing a doctrine from tax law into the
Federal Election Campaign Act. The Internal Revenue Code is a comprehensive code
intended to tax all income. 5o 1t can be argued in that context that it is appropriate to focus
on the substance of a transaction, and not its fezal {form. 0 determine the intended tax
consequences. The Act, by contrast, imposes limited restrictions on political contributions,
and those restrictions must be read narrowly and literally because they infringe by their
nature on protecied First Amendment nights. On the other hand, it seems appropriate to use

" While the step transaction doctrine per se was not ncluded 1n the General Counsel's brief, we note that
somethig at least akin o this doctirine underhes the General Counsel’s interpretation of the phrase in § 34 le
“through any other person™ as laving a meaning that would include YBO-Hong Kong's posting of collateral
for the loan to NPF as a contribubion to the RNC.




judicialiv-developed and gereralfv-applicable doctnnes of law, such as principles of
statutory construction, in the interpretation and applicauon of the Act,

We also have some reservation about adopting a doctrine that has not been relied on
before by the Commission or .he courts in appiving the provisions of the FECA for the first
time in an enforcement action. That procedure raises significant questions about fair notice
1o the regulated community and. hence. guestions of due process.

We do not need 1 resalve those questions, however, becsuse we do not agree that
the siep-transaction doctrine is applicable 10 the ransactions in this matter.

In the 1ax arca. the step-transaction doctrine 18 not auternatically apphed to every
wransaction which might fit nto one of the three variations that consttuie . The
appiication of the docirine is wriguered only when it appears that 4 taxpaver is resorting {o
an artificial structure for a transaction that puts form over substance 1o achieve a resull not
intended by the statutory scheme of the Imermal Revenue Code. The statement
Associcted Wholesule Grocers, Inco v, U185, 927 F.2d 1517, 1521 (10th Cir,, 19915, that
“the siep-transaction doctrine developed as part of the broader tax concept that substance
should prevadl over form." 1s repeated in various formis in many of the cases. It 1s clear
from the facts of those cases that the "form” that the court refers 1o is form without
substance. In Gregorv v, Hofvering, 293 ULS. 465 (1933). the Court described the form of
the transaction designed by the taxpaver as “an operation having no busingss or corporate
purpase -- a mere device,” and "a contrvance,” [d. at 469, and an "artifice.” Jd. at 470. The
Court rejected the artificial form of the transaction becuuse that would defeat the "plamn
intert” of the statute. Ja. at 470, In AMinnesota Tea Co. v. Helvering, 302 1.5, 609 (1938),
the Court refused to give tax effect to a "wransparently artificial” and unnecessary step taken
by the taxpaver in an attempt to avoid an adverse tax result. In Courr Holding Company v
Commissioner, 324 U.S. 331, at 334 (19435}, the Court said that "the incidence of taxation
depends on the substance of a transaction. . . . To permit the true nature of a transaction 1o
be disguised by mere formalisms, which exist solely to alter tax Habilities, would seriously
mmpair the effective administration of the 12x policies of Congress.”

That element of an anificial device, created by the taxpayer solely for the purpose
of avoiding tax fiabifities. 1s reflected in the IRS' position m Revenue Ruling 79-250, 1979-
2 C.B. 136 "The substance of cach of a series of steps will be recognized and the step
transaction doctrine will not apply. if each such step demonstrates independent economic
significance. 18 no: subject lo attack as a sham, and was undertaken for valid business
purpoeses and not mere avoidance of taxes.”

Thus, before we could apply the step-transaction doctrine here, we would need to
show that the transaction in question lacked substance in at least one particular: That is,
that at least one leg did not have economic significance, was a sham, or was not underiaken
for valid business purposes. That dees not appear to be the case in the transactions in this
matter: The loan from the RINSLC 1o NPF, the collateral from YBD to Signet, the loan
from Signet to NPF, and the repayment from NPF to the RNSEC each had economic
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significance, none was a snam because each was real, and each had a valid purpose.
Furthermore. neither the end result nor the specific transactions which did eventually occur
coukd conceivably have been contemiplated when the senes of transactions commenced
with the RNC loans to the NPF. Thus, we canniot agree that the step-transaction doctnne,
even 1f available 1o the Comimission. could be used to disregard the separate and legal
nature of each of the transactions involved here,

We reject the use of the step-transaction doctrine for another independent reason: it
has far too much uncertainiv to be constiutionaily applied to regulate activily protecied by
the First Amendment. The couns have repeatedly recognized the uncertamty of the
application of the siep-transaction docinne :n the tax area, stated probablv most colorfully
by the court in Sccurizy ndusiriel nsurance Company v, U5, 702 F.2d 1234, at 1244 (3th
Cir., 1983 )

“The tvpes of step transactions are as varied as the choreographer's arl:
there arc two sleps. waltzes, fox trots, and oven Virgima reeis.  As a
consequence. the courts’ appircations of the step transaction docinne have
been enigmatic. As the Seventh Circull observed: [¥] ™The commentators
have attempied to svnthesize from judicial decisions several 1esis to
dgetermmne whether the siep transacuion doctrine is applicable to a particular
set of circumstances . .. Unfortunately, these tests are nowably absiruse --
even for such an abstruse field as tax law.™

The court i Securizy Snduserial applied the doctrine to the taxpayer in its case,
concluding that "[ofn'y if Security dances to the Codal choreography is it entitled to
favorable 1ax treatment.” Jd. &t 1251, Similarly, the court in Kuper v. Commissioner, 533
F.2d 132, at 159 (5th Cir., 1976). candidly stated that "we are unable to draw a single
bright line separating in all instances unacceptable artifice from valid tax planning.”

Yet 1t 1s a "bright line” that the First Amendment requires in informing persons
what activity will be permitied and what will not. as the Court made clear in Buckier. The
issuc is whether there is a sufficiently clear test for application of the step-transaction
doctrine 1o meet the constitutional reguirement of providing a “bright line.” The courts in
the tax area, where the doctrine has been applied. clearly suggesi not.

D.

In addition o our disagreement with the various theorics that have been advanced
for treating the distinet transactions in this case as one, in order 1o {ind a violation, we also
behieve that dong so would be inconsistent with the position taken by the Commission in
at icast two closely analogous situaucns in the past. In two now-closed MURs, the
Conmmission took the position that two separate and distinct but sequential transactions
should not be treated as one, where cach was legal in 1ts own right, but if treated as one,



would constitute a violation of the Act. The Commission teok this position even though
the earlicr transaction in each case was taken 1y contemplation of the second.

In MUR 4000, Fisher for Senate etc., et al., candidate Fisher sent out an invitation
1o a fund raising dinner to support his general election campaign for the U.S, Senate. The
invitation invited guests "to join us for dinner with Richard Fisher, the Democratic
nominee for the United Statcs Senat” and “wive or raise $35.000 for Richard's campaign.”
The invitaion continued: "Attacired 1s an outhing of the i'cderal campaign contnbutiens
limits and the vehicles for supporimnz Richard's campaien.” [MUR 4000. First General

)

Counsel's Report. 1 2390 p. 3.1

The attachment expiained tnat cach individual could donate $1.000 to the current
general ercetion campaign. and an daditienal $1.000 1o retire debts ~“emaining from egach of
Fisher's previous three campiigns tor that ofilce, for a total of up to $4,000. The balance

was solicited for & nanonal pur{}' commuittee. The solicitation added that "Fisher will match
all debt retirement contributions with new nuersonal contributions to the General Election

Campaign.”

A complaint pointed oat tha the oniv debts remaining from the three previous
campaigns were owed 10 Fusher homself Fisher was thus raising funds for commuttees
fromi previous campuaigns 1o renay hmhsclf amoeunts owed from those committees, and then
maxing cquivalent contribusions from armseld 1 his current campaign.  The complaint
alluged that contributions to reure the Jebis of the previous campaigns, from any individual
who aiso made the maximum $1.000 contribution to the current campaign, constituted
excessive contributions to Fisher's current campaign. since those contributions flowed
through the cundidate te the present campaign.

The First General Counscl's Report concluded that the contributions were all legal.
and recommended that the Commussion find no reason to believe that those actions
violated the Act. The Comratssion adopted the General Counsel's recommendation by a
unanimous voie of 3-0. in support of the recommendation, the General Counsel articulated
an analysis directly applicable to the sequental transactions in the present case:

"Each of these types of contributions 18 permitted ndividually under
the Act. and they are not prohibited coliectively. . .. Consequently, tving
these two legal acts together -— legal contributions for debt retirement and
legal contributions made by a candidaie — does not make either the
comributions or the nexus illeg I This arangement as such does not per s¢
constitute “money laundering” (a term without any specific meaning in the

“ Because thus sohcitation was adressed to ndvidual conrnbamr it coubd have been read directiy as o
solicitation for excassive conmbutions 1 "Richard's ._ampu;”n - twice referred to in the singular. This
reading was strenothened by the attachment’s unplicanion that all contnibutions, however imually direcied.
would flow through to the current peneral election canipatgn by means of “new™ contriburions from Fisher
mself. That was i fact the intent and effect of the debl retirement contributions. but was rejected by the
Comnussion as a violation of the Act.




Act) or ‘illegal earmarking.” in violation of the . . . Act.” [First General
Counsel's Report. p. 13 ]

In MUR 4314, Sherman for Congress, et al., a complaint alleged that a candidate
for federal office. Brad Sherman, solicited contributions 1o his committee from a previous
race for siate office to enable that state commitiee 10 repay an earher loan from Sherman.
The complaint alleged that those funds were then included in a loan that Sherman made to
his current federz! commitiee. The complaint contended that those sieps. taken together,
viclated the prohibition in 1V C.F.R. § 110.3(d) against the transfer of funds from a state
commitiee 16 a federal commitice,

The First General Counsel's Report in MUR 4314 found no viclanon, analyzing the
sequential steps thusly:

"The repavment [to Sherman from the staie commiitice] appears
accelerated or made specifically for the candidate 1o use these {unds for his
federal campaign. Although this may give the appearance of wrongfui
conduct, this appears 1ot te be a violation of the federal election laws. A
candidate for Federal office may make unlimited expenditures from
personal funds to his commuittee.” [First General Counsel's Report. p. 7.]

In language directly applicabic to the present case, the Report concluded that "the
prohibition on the source of the funds used for repavment [of u pre-existing loan]. when a
nonfederal committec repays a debt to a federal committee, s not applicable when the
nonfederal committec’s repavmient 1s to the candidate for federal office for a debt owed to
the candidate prior to his run Jor federal office.” (First General Counsel's Report, p. 9.)

The Report cited the Comomission’s earlier decision in MUR 4000, and relving in
part on that decision, concluded that "thers appeurs (o be no transfer of funds from a non-
federal committee to a federal committee,” and thus no violation of the Act. The Report
recommended that the Commission find no reason to believe that a violation had occurred,
and the Commission adopted that recommendation by a unanimous vote of 5-0.

The present case canaot be distinguished from these two MURs 1 any legally
mezningful way. and the same conclusion follows here.

The General Counsel's Report in the present case. somewhat surprisingly, did not
rely on the Counsel's earlicr analvses recommending against reason to believe in MURs
4000 and 4314, or make the recommendations that the Commission adopted in those
MURs. Instead. in the present case the General Counsel purported to distinguish those
earlier MURSs on the grounds that the candidate’s receipt of funds, through the permissible
repayment of a loan, that cou'd not have been contnibuted directly 10 the candidate’s federal
commitiee “essentially cured any potenual taint” that might otherwise attach to those funds
“because any funds to which a candidate has a legal right of access 1o or control over, such
as repayments of personai loans, are deemed personal funds, and because a candidate may
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make unlimied expenditures from personal funds. anv question regarding the source of the
funds is immaterial so long as the {unds qualified as personal funds . . .7 (General
Counsel’s Report, 9/8/99, p. 19y This does not distinguish the present case. becausc the
same analysis applies fo it The secured loan to NPF was ntself permissible and not a
violation of the Act. and NPF had the right 10 use those funds to repav a bonu fide loan. an
act that was also pernussible. The prninciple applied in MURs 4000 and 4314, that two
permissible transactions should not be collapsed to make one impermissibie one. likewisce
follows here.

During the Commission’s consideranion of the present matter, the General Counsel
also agreed with at least one Commissioner who suggested that another distinction between
the present case and MURs 4000 and 4314 wae that the donors wiio made the umtial
contributions in those cases did not know at that time that their own funds would ultimately
be used to make a contribution io the candidate’s federal commitee.’ The fallacy in
relving on that supposed distinetion, however. 1s that in both of those MURSs the General
Counsel recommended {inding ne reason to behieve that a vielation had occurred. without
first conducting anv factual Inguiry 2t il into the 1ssue of the donors' knowledge. The
Counsel's Reoon did not recommend any investigation into that issue. and in fact did not
even mention that poetenual knowledue. or lack of it as an issue that might affect the
analvsis. An issue thal was ignored al the reason to behieve stage in those earlier MURs
cannol reasonably or legitimately be raised now in an attempt to distinguish the present
matter. Further. we sgree that the donors’ knowledze or intention in those MURs was not
relevant to the permissibility of the candidate using these {unds, obtained through the
repayvment o him of a Aona fide loan. for a new contribution, unlimited in amount, to his
own campargn. Similarly, in the present case we do not believe that the donor’s knowledge
of or intent concerming the vlnmate use of the collateral has any significance to the
permussibility of NP using a portion of the sccured loan for a purpose other than a
contribution. in this case to repay a bona jide loan,

We are willing to accept the analyses in MURSs 4000 and 4314 as correct, and apply
them in this case.
v,
During the Commission’s discussions of this matter. concems were raised about the
pohey amplications of not finding that a violauon had occurred here. Those concems are

not well founded.

The tucts of this case cannot be construed as an efaborate scheme to avoid the
statulory prohibition agamst accepling coninbutions of foreign monev. The result we reach

" The sohwnzuon nizterials at ssue in MUR 3006 presentad an ebvions toad map of how funds would flow
10 Frsher’s then-current camipaign, suggesung o us that this clatmed distnction is contrary 1o undisputed facts
in the record i that matter. At best, i imputes bhind rgnorance to the donors to Fisher's other campaign
comnutlees.




in this matter is dependent in part on the existence of the bona fide loan from the RNC 10
NPF that substantiallv predatzd any efforts 1o find contributions to NPF to enabic 1t w0
repay thai loan. Thus, one couid conclude that the relationship between the RNC and NPF
was a scheme 1o avoid the faw only by ignoring the legitimate and significant activity that
NPF engaged in for a year and 2 half prior to the 1994 loan repayment. or by adopung the
fiction that the RNC knew when i1 began moking loans 10 NPF that YBD-Hong Kong was
waiting it the wings Lo guarantee repavment.

Further. this matter does not implicate the more frequently-encountered concems
about forcign mioney heing used 10 influence elecuons through the “soft money™ corridor 1o
finance advecary advertisements. voler guldes, voter registraion, get-oul-the-vele or
simifar activiues, because NPF did not engage in those actvities. Indeed, 1t 1s nearly
bevond dispule that NPF's acuvities wouid not normalily be considered to have been for the
purpose of influencing any election o any pohtical office. (That reinforces our conclusion
that there was po bams on which NPF could have been considered 10 be a politicai
MU G

hus. the RNSEC loaned significant amounts of funds eligible 1o be used 10
mfluence state elections to the NPF 1o be used for non-elecuion influencing acuvities. The
KNSEC forsook use of those funds for an extended pertod.  Eventually, afler significant
cfforts which very nearly failed, the RNSEC secured the repayment of a portion of the [oan
principal.  In terms of us abilty o influence elections. the RNSEC did not seeure any
advantage from the loans und their subsequent repavment.  This fundamental lack of
advantage 15 enether reason !0: our skepticism about the vanous and comples theonos
advanced to support the claim of a FECA violauon.

Alony the same lings, concems were expressed that fatture to find o violauan in th
case would open up the doors for avoidance of the foreign mavenal pmm‘nmw m the
future, by permitung contributions to be funneled through front groups. We respeciiudly
disagree.

The facts of this casc are truly unusual, and do not suggest the possibibits of
frequent replication. As we pownted out above. the keyv to the legal result that we reuch 15
the earlier loan, 1n which the RNC disbursed uts funds t0 NPF. Thus. to achieve the same
resuit in another case, a committee would have to first disburse 1ts own funds to another
entity, and then find a foreign national witling to make a contribution to that other entity to
repay the loan. These steps seem to offer hittle incentive to 2 commiites to intentionally
engage n as a matter of fund- asing strategy. If other Commussioners fear, however, that
this unusual fact pattern for some reason will be imutated in the future by political parties to
avoid lhc foreign national prohibitior, they shouid consider a rulemaking procedure to
amend § 100.7¢a)1}{(iE) to apply its restrictions on repaviments to loans made by non-
federal comn.mecb, as well as federal committees, and deal with the supposed problem that
Wiy




Our position in this case similarly does not have implications for the enforcement
of the prohibition against foreizn natonal contnbutions in the case of such contributions
made ndirectly through another person. who in turn makes the contnbution to the
candidare or p‘m_.' committee, \» e would analvze that series of transfers under § 44le mn
the same was as we would anclyze conimbutions n the name of another person under 2
U.S.Coy 44t A contnbutton nmde by 4 Joreiyn navional that is funneled through another
person. and p;issed along by that porson as a cenintbulion © a pany or caindidalc

comnniies. is o contibulion 1 the nume of another. and 1s a contnbution made indirecth
By g foreiyn natonal and is prohibited by 1o Swmed onother wav. as long as }e
recipient comnutiee receives 4 Ucontrthulion’ {3s oppesed to repayment of & foan. or goods
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or services the commitiee pawd fuir vaiuve for or some othar wansfer not descnbed as @

“contribution” under the Acty from a foreign national, the reespt 13 profubiied whether tha
conribution came directly 0 the recinient or indirecthy tirough ancther porson.

in this present case. however. as explained 2t the begmmng of this staement.
RNC did not recenve a L()mnhn ton witnin the meamng of thal temm mn =3l se o
cannot be found 1o be in violaton of the profubition agmnst receiving a coninbution from 4
fareign national.

an

We add this Jast section to bric{ly address vwo procedural aspects of this matter: the
possible application of a statute of hmitations te the Commission’s prosecution of this
matter: and the timelmess of this statement of reasons.

During the course of the Commission’s deliberation on the merits of this matter, the
1ssue was raised of the effect of the swatute of imitations on the ability of the Commission
to impose a pensity for the violations alleged by the time the Commission reached a final
decistion on the merits,

Since the Act contains no statute of hmitations on civil actions to impose menetary
penalties or to scek other forms of relief for violations of the Act, it appears that the general
statute of hmitations in 28 1.8.C. § 2462 governs such actions. That section provides,
inter alia. that “an action, suit or proceeding for the enforcoment of any civil fine, penalty,
or forfeiture, pecuniary or otherwise, shall not be entertained unless commenced within
five vears from the date when *he claim first accrued . ... Before the Commission is
permitted to file suit for a violauon. 2 U.S.C. § 437g(4) requires the Commission to first
find probable caus2 that a violation has occurred. and to then attempt, “for a period of at
least 30 days. 10 correct or prevent such vielanon by informal methods of conference,
conciliation, and persuasion.” Only if those attempis fall may the Commission then file
suit. (See 2 U.S.C. § 437g(6)(A).) Given those time periods, when the General Counsel’s
recommendation to {ind probable cause was finally submitted to the Commission, it
appeared that the effective last date for the Commission to find probable cause on the
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activities alleged m the General Counsel’s report to constitute violations, and sull leave the
requisite ime for conciliation attempts before filing suit. was September 17, 1999,

We regarded 11 as very unfortunate that the General Counsel’s report recommending
probable cause was not competed until September 8, 1999, and was circulated to the
Commissioners the next day, September 9. with a request that it be placed on the agenda on
the Commussion’s closed meeting on September 14, That was the only closed meeting of
the Commission scheduled before the Sentember 17 effective deadline for action. and that
short time frume necessitated 1 waiver of the Comnussion’s rules for timely submission of
documents in advance of a meeting to allow the matter to be considered. ' More
significantlv than the Commission’s interna! rules, hewever, that short time frame allowed
the Commissioners only three business days prior to the meeting in which to consider the
hundreds of pages of fegal arcuments and supporting documentation in a case mvelving
extensive facts and complex and somewhal uniquc legal issues. (See Commissiener
Waeld's memorandum dated September 13, 1699, made a part of the record in this matter.)
In addinon. one Commussioner, who had previously voied for reason to believe on the
violation alleged. had slready announced plans 10 be absent from the meeting of September
14 In these circumstairces, at the meeling on September 14 the matter was ordered held
over, without objecuon, to a subseguent meeting of the Commission o give
Commissioners more ume (o consider the lengthy brefs and complex legal argumenis i
this matter. After discussion at subsequent Comnussion meeungs, cxchanges of
memorandums on the legal 1ssues between Commissioners, and additienal memeoerandums
on legal sssues from the General Counsel's office, the vote on the probable cause
recommendation was laken on Nevember 18, 1999

Durnng the Commission’s debate of this matter in mectings after September 17.
there were discussions ef whether the siatute of hmntations would preclude any further
action by the Commission. or would permit some remedies but preciude others.  Those
isstics were not reselved by the Commission.

We want to make it clear, therefore, that our decision not 10 find probable cause
was on the merts of thns matter alone and did not take into account, and made no
determination of. the possible effect. or absence of effect. of any statute of limitations that
might be applicable. That 1s to say. our decizion on the merits that there was no violation
of the Act was reached withouw regard to the possibility that a statute of limitatons may

" In direct contrast 1o two of our ¢ ileagues” hvperbolic enineism of our faslure to meet the Commussion’s
mternal schedule for issung this Satement of Reasons (see the Statement of Reasons by Cornnussioners
MeDonald and Thomas) those Commussioners arpued vigeroushy in favor of Comnussioner McDonald's
montion (which was agreed 10 by the Commussioners) 1o suspend the Commission’s rules on tmely subrnussion
of agenda documents in order to coasider this maner on an accelerated basis. if complanants are to be
considered prejudiced by the Conmimussion’s fatlure o meet an internal procedural deadline, respondents also
could argue that they would be prejudiced by the Comnussion’s waver of a rule designed to ensure adequate
tme for the Comnussioners” deliberation of @ matter. We believe the better view s to repard these inrernal
deadimes as for the benefit of the Comnussioners, and not for the benefit of outside parties.
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have barred the Commnssion from seeking any or all forms of relief in any event. and.
canversely, our reaching a decision on the merits did not indicate anv decisicen that further
proceedings would not have been barred by the statute of hmitations.

Secondly, we deal briefly with the asseriion by two of the three Commissioners
who voted 1o 1ind probable cause that we have failed to timely file this statement of
reasons. and that zhe result “would appear to justify a default finding™ 1n 2 private action

under 2 U.S.C. § 437g(a)8) that the Commussien’s failure 1o find probable cause “"was
contrary in . Sl. {m‘lem of Reasons by Commissioners Thomas and Mo Donald dated
January 28. 2000, p. 230 . 19,5 That assertion 1s 1o1ally without legal suppor.

The basis for the requirement asseried by our colleagues is an interi- " rule of the
Commisston, tound m 1 C.FR. § 34¢a)(4), which provides that “upintons of
Commissioners rendered in enforcement cases™ and other matters pertaming to those cases
“will be made available {to the public] no later than 30 days from the date on which a
respondent is notified that the Commisston has voted to take no further action.” That 30-
day period ran in this casce on December 18, 1999. It is undoubted!y good practice for
Commissioners to make thoir opinions available by the ume the case is first made avatlable
to the public. but thers 15 nothing i the rule that would preclude a iater filing of an
opunion, as our colieagues themselves have done with their statement of reasons filed only
a few davs avo,

More importantly, there is clearly no “derault” by the Comnussion m a § 437giai8)
sult for the absence of a S’&"L“nlx‘_ﬂl of reasons within that 30-dav period set by t h:
Commussion, and not by tha Act. The cases ciizd by our colieagues rcquirinr; statements

casons set no spectiic dcadhnw, but requure the statements 1in order to facibiate n.dm i
review.  (Common Cause v, FEC, 842 F.2d 436 (D.C.Cie 1988), Demecratic
Congressional Campaign Commizee v. FEC, 831 F.2d 1131 (D.C.Cir. 1987).) The
Judicial remedy for the Comnussion’'s f{ailure to explain its reaseons for dismiissal of a
complaint 1s a remand to the Commission for preparation of u statement to “explain
ceherently the path they are wking.” (Democraric Congressionul Campaign Commitiee v.
FEC, supra. 831 F.2d. at p. 1133, accord, Common Cause v. FEC, 842 F.2d at p. 448) We
trust ithat this statemeni does so.

Dated: February 11, 2000
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