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PROBABLE CAUSE ~ ~ O ~ ~ ~ N ~ ~ ~ n O N  

I. INTRODUCTION. 

On July 20, 1998, the General Counsel recommended that the Federai Election 

Cornmission (hereinrifter “FEC” or “the Commission”) find probable cause to believe that Enid 

’94 and Enid ’96 (hereinafier “the Enid comminees”). and Enid Greene, as treasurer. violated 2 

U.S.C. 8 434(b) by failing to report numerous contributions and for filing inaccurate reports: 2 

U.S.C. 4 441a(f). by knowingly accepting contributions in violation of the limi?z;ions imposed 

by section 441a; 2 U.S.C. Q 441f. by accepting contributions in the name of another: and 1 1  

C.F.R. 4 1 IC.4(c)(2). by faiiing to return cash Contributions in excess of $100. In addition, the 

General Counsel recommended that the Commission find probable cause to believe that Enid 

‘94. and Enid Greene. as treasurer. violated 2 U.S.C. 0 441b(a). by accepting a corporate 

contribution from Keystone Productions. Inc. 

Counsel for the Enid committees and Enid Greene. as treasurer, respectfully submit this 

brief in opposition 10 the General Counsel’s probable cause recommendation. Counsel for the 

Enid committees and Enid Greene, as treasurer. also represent Enid Greene, in her individual 

capacity. as well as her father, D. Forrest Greene. We are simultaneously submitting briefs in 



opposition to the General Counsel's probable cause recommendation with regard to those 

individuals. 

The short response to the allegations against the Enid committees is that all of the 

purported violations were committed by Joseph P. Waldholtz. without Enid Greene's knowledge. 

during the time that he was the treasurer of Enid '94 and Enid '96. As a result. Joseph P. 

Waldholtz alone is solely and personally responsible for these acts. The Enid comminees. and 

Enid Greene, as the current treasurer, should bear no responsibility for the rogue actions of 

Joseph P. Waldholtz. who used the Enid committees as a tool in his various criminal schemes. 

The General Counsel's recommendation that the Commission hold the Enid committees 

and Enid Greene. as treasurer, responsible for the actions of a rogue treasurer is contrary to a 

long line of FEC precedent. iMoreover. as a matter of law, the Enid committees and Enid 

Greene. as treasurer. cannot be held liable for the actions of Joseph P. Waldholtz. Fundamental 

fairness dictates that the Commission reject the General Counsel's recommendation at the outset. 

11. BACKGROUND AND PROCEDURAL HISTORY. 

Enid Greene represented the Second District of Utah in the U.S. House of 

Representatives during the I 04'h Congress. Enid Greene's principal campaign committee in the 

1993 congressional election was named Enid '94. Enid '96 was established to be Enid Greene's 

principal campaign committee in the 1996 congressional election. but on March 5, 1996. 

Representative Cireene announced that she would not run for re-election. 

Joseph P. Waldholtz -- Enid Greene's former husband and D. Forrest Greene's former 

son-in-law -- served as the treasurer of Enid '94 from its inception on December 21, 1993 until 

November 14. 1995. when Enid Greene removed him from that position. Similarly. Joseph P. 

Waldholtz served as treasurer of Enid '96 from its inception on July 31, 1995 until November 14, 
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1995, when Enid Greene removed him from the position. Accordingly, Joseph P. Waldholtz was 

the treasurer ofthe Enid committees at all times relevant to the above-referenced MURs. 

A. The Criminal Investigation. 

On Saturday, November 11, 1995. Enid Greene's world fell apart when Joseph P. 

Waldholtz. her husband and treasurer of her campaigns. fled Washington. D.C. while under 

investigation for bank fraud by the U.S. Attorney's Office for the District of Columbia. the FBI. 

and a federal grand jury (hereinafter "the government" or "the government's investigation"). ' 
Over the ensuing weekend, Enid Greene was shocked to discover evidence among Joseph P. 

Waldholtz's papers that he had defrauded her and had embezzled a substantial amount of money 

from both of the Enid committees. On November 14, 1995. Ms. Greene notified the 

Commission that she had removed Joseph P. Waldholtz as treasurer of the Enid committees and 

had initiated an audit of the committees' records. Ms. Greene retained forensic accounting 

specialists with the national accounting firm of Coopers & Lybrand. LLP. and directed them to 

reconstruct completely the campaign records of Enid '91 and Enid '96. 

The forensic accountants from Coopers & Lybrand, working with a team of attorneys 

from Powell. Goldstein. Frazer & Murphy. LLP. spent more than six months reconstructing the 

Enid committees' records. which had been devastated by the criminal actions of Joseph P. 

Waldholtz. Then. at a cost of well over $150,000. the Committees filed corrected FEC reports 

for both Enid '94 and Enid '96 covering a// of calendar years 1994 and 1995. These amended 

reports revealed that Joseph P. Waldholtz had committed multiple violations of the Federal 

I The General Counsel's Brief incorrectly states that the federal criminal investigators began their inquiry 
into Enid '94 based on questions raised in Utah regarding the amount of money that Enid Greene was 
reponed to have contributed to her campaign. General Counsel's Brief at 4. lin fact, to our knowledge, the 
investigation was not broadened to include potential election law violations until Ms. Greene and the Enid 
committees uncovered evidence that Joseph P. Waldholtz had falsified records and had embezzled a 
substantial amount of money from both Enid '94 and Enid '96 and brought that evidence to the attention of 
the FEC and the US. Attorney. 
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Election Campaign Act (hereinafter “FECA”) and FEC regulations during his tenure as treasurer 

of the Enid committees. The filing of these amended reports apparently triggered the 

Commission‘s initiation of MUR 4650. Enid Greene personally assumed the position of treasurer 

of the Enid committees on January 26, 1996. 

On March 8,  1996, Enid Greene. as treasurer of the Enid committees. filed with the 

Commission the complaint against Joseph P. Waldholtz that initiated MUR 4373. Along with 

the complaint. the Committees provided extensive and compelling evidence that. during the time 

he served as treasurer of the Enid committees. Joseph P. Waldholnz committed ~ t d  in cxcess qf 

850 violations of FECA and applicable FEC regulations. 

Also on March 8. 1996. on the same day that the materials were filed with the FEC. Enid 

Greene and the Enid committees provided the U.S. Attorney for the District of Columbia with a 

copy of the complaint in MUR 4322. By that point in time. D. Forrest Greene. Enid Greene and 

the Enid Committees had already been cooperating for more than four months with an 

investigation by the U S .  Attorney‘s Office into the criminal activities of Joseph P. Waldholtz. 

Enid Greene voluntarily provided the government with reams of documents abandoned by 

Joseph P. Waldholtz when he fled Washington. D.C. Ms. Greene also gave the government free 

access to the two homes. one in Salt Lake City. Utah and the other in Washington. D.C.. that she 

shared with Joseph P. Waldholrz. 

As a result of the extensive cooperation of Enid Greene. within one month of the 

disappearance of Joseph P. Waldholtz. the government had substantial evidence to support the 

allegations that Joseph P. Waldholtz had defrauded both the Wright Patman Congressional 

Federal Credit Union and First Security Bank of Utah by kiting checks between the two financial 

institutions. Indictment at 1-7 (Exhibit A): Plea Agreement at 2-3 (Exhibit B). 
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Moreover. while cooperating with the investigation of the bank \fraud allegations. Enid 

Greene discovered and turned over to the government substantial and compelling evidence that 

Joseph P. Waldholtz had also committed a truly astounding number of other federal and state 

crimes. In the decade leading up to his flight from prosecution, Joseph P. Waldholtz: 

. Defrauded his qrandmother. Rebecca Levenson. an elderly Alzheimer's patient. out of at 
least $40O.G00;- 

* Forged and counterfeited Government National Mongage Association ("Ginnie Mae") 
securities as part of his scheme to defraud his grandmother out of hundreds of thousands 
of dollars; 

0 Committed perjury in a state court proceeding initiated by hi5 own father to recover the 
funds that Joseph P. Waldholtz had stolen from his grandmother: 

e Defrauded his mother. Barbara Waldholtz, out of her entire life savings -- $896.000 -- by 
inducing her to cash in her pensi,on, take out a mort age on the home she owned free and 
clear. and give the money to him to "invest" for her; 9 
Misappropriated at least $1 00,000 from his employer. Republican National 
Committeewoman Elsie Hillman. and was fired for using her money for expensive hotel 
suites. first-class airline tickets. and lavish meals while travelling to Republican Party 
events on her behalf and while working as the Executive Director of Pennsylvania for 
Bush-Quayle '92; 

. Caused Elsie Hillman to violate the Federal Election Campaign Act's prohibition on 
contributing more than $25.000 in any one year (7 U.S.C. 441a(a)(3)) in 1990. 1991. 
and 1992 by failing to keep track of her political contributions. resulting in Mrs. Hillman 
having to pay a $2000 civil penalty: 

. Converted contribution checks made out to the Utah Republican Party to his own use 

Committed bank fraud by using falsified tax returns showing more than $250.000 in 

while employed as the Party's Executive Director: 

e 

annual income from a now-known-to-be non-existent " Waldholtz Family Trust" to obtain 
a home mortgage from First Security Bank of Utah; 

2.' The crimes involving Rebecca Levenson are especially important to the resolution of these matters. because 
Joseph P. Waldholtz used a portion of the money that he embezzled from the Enid committees to cover up 
his prior crimes against his grandmother. See infra at 29-30. 

The crimes involving Barbara Waldholtz are also important to the resolution of these maners. because 
Joseph P. Waldholtz used a portion of the money that he embezzled from the Enid committees to cover up 
his prior crimes against his mother. See infra at 29-30. 

3 
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Committed additional bank fraud violations by kiting checks between wcounts Joseph P. 
Waldholtz maintained with Mei-rill Lynch, Pittsbwgh National Bank, and NatilonsBank. 

Falsified Ms. Greene's 1994 and 199.5 congressional financial disclosure statements; 

Forged Ms. Greene's endorsement on her congressional paychecks on t'wo separate 
occasions and converted the proceeds to his owI use; 

Committed three separate instances of tax fraud involving the tax returns Joseph P. 
Waldholtz filed for tax years 1992 through 1994; and 

Committed massive (more than 850) violations of the Federal Election Cmpaign Act and 
applicable FEC regulations while serving as treasurer of Enid '94 and Enid '96. as alleged 
in the complaint in MUR 4322 

Enid Greene. through her counsel, turned over most of this documentary evidence to the 

government by the end of 1995. During the six months it took the government to evaluate and 

corroborate the evidence provided by Enid Greene of Joseph P. Waldholtz's criminal activities. 

both D. Forrest Greene and Enid Greene continued to cooperate with the government's 

investigation. By early 1996. however. it was evident that, with so much compelling evidence of 

Joseph P. Waldholtz's guilt already in hand. the principal focus of the government's investigation 

had somehow turned to D. Forrest and Enid Greene, including Enid Greene in her position as 

treasurer of the Enid committees. In particular. the government seemed intent on t q h g  to prove 

that both D. Forrest and Enid Greene had conspired with Joseph P. Waldholtz to funnel funds 

belonging to D. Forrest Greene into Enid Greene's 1994 congressional election campaign. in 

violation of 2 U.S.C. 5 441f. 

There was no truth to this theory, and both D. Forrest and Enid Greene continued to 

cooperate with the government. Both D. Forrest and Enid Greene submitted voluntarily to 

numerous interviews with agents of the government. In addition, both D. Forrest and Enid 

Greene gave government agents complete and open access to their homes and offices. Both Ea. 

Forrest and Enid Greene voluntarily complied with document requests related to Enid '94, 
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turning over more than 10,000 pages of documents. Enid Greene voluntarily testified before a 

federal grand jury investigating these transactions on three separate occasions. D. Forrest 

Greene also voluntarily appeared before the same grand jury. 

After.nearly five months of exhaustively investigating the financial transactions between 

D. Forrest Greene. Enid Greene and Joseph P. Waldholtz, the government failed to find any 

credible evidence that D. Forrest and Enid Greene had conspired with Joseph P. Waldholtz 10 

violate 2 t3.S.C 4 441C On May 2. 1996 -- seven months afier Joseph P. Waldholtz fled 

Washington. D.C. -- the grand jury returned a twenty-seve+count indictment against Joseph P. 

Waldholtz for bank fraud concerning his massive check kiting scheme. Indictment at 1-7 

(Exhibit A). The grand jury took no action against either D. Forrest, Enid Greene or the Enid 

committees. 

On June 5. 1996. Joseph P. Waldholtz pleaded guilty to a three-count infomation 

alleging. inter alia. that. as treasurer of Enid '94, he had knowingly and willfully filed a report 

with the FEC in which he falsely and fraudulently certified that Enid Greene had contributed 

approximately $1 .S00,000 of her personal funds to Enid '94 when, in fact. Joseph P. Waldholtz 

knew that the $1.800.000 had not come from Ms. Greene's personal funds but. instead. had been 

taken from funds that Joseph P. Waldholtz. by various schemes and devices. obtained from Mr. 

Creene." Information at 1-2 (Exhibit C); Plea Agreement at 3-4 (Exhibit B). Based on 

extensive fake representations made by Joseph P. Waldholtz both before and during their 

- 
J Joseph P. Waldholtz also pleaded guilty to ~ i i e  count of a twenty-seven-count indictment for bank fraud (18 

U.S.C. 5 1344) for carrying out a 93 million check-kiting scheme using a joint checking account he shared 
with Ms. Greene at the Wright Patman Congressional Federal Credit Union. Indictment at 1-8 (Exhibit A): 
Plea Agreement at 1-3 (Exhibit B). Joseph P. Waldholtz also pleaded guilty to the remaining count in the 
information. willfully aiding in the filing of a false tax return (26 U.S.C. 5 7206(2)) for knowingly 
providing Ms. Greene with false information regarding the value of stock he had supposedly given to her. 
knowing that she would incorporate that faise information on her 1993 tax return. lnfomation at 3 (Exhibit 
C): Plea Agreement at 4 (Exhibit B). 
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marriage. Ms. Greene believed that the funds being contributed to her campaign were legally 

hers, lawfully contributed to her campaign in accordance with 11 C.F.R. 5 110.1 1. 

As part of his plea agreement, Joseph P. WaIdholtz agreed to "cooperate" with the U.S. 

Attorney's investigation of Ms. Greene's 1994 congressional election campaign. This 

investigation was aimed primarily at discovering whether there was any credible evidence that 

D. Forrest and/or Enid Greene had conspired with Joseph P. Waldholtz to violare 2 U.S.C. $ 

441f. In exchange for this guilty plea and pledge of 

cooperation. the U.S. Attorney agreed not to prosecute Joseph P. Waldholtz f G i  a myriad.of other 

crimes -- including additional charges of bank fraud, tax fraud, forgery. uttering. arid numerous 

FECA violations he committed while he served as treasurer of the Enid committees. Plea 

Agreement at 4-6 (Exhibit B). No criminal charges were filed against either D. Forrest Greene 

or Enid Greene. and in fact. the U.S. Attorney's Ofice issued a declination letter after reviewing 

the "evidence" presented by Joseph P. Waldholtz. 

Plea Agreement at 7 (Exhibit B). 

On November 7. 1996. U.S. District Court Judge Norma Holloway Johnson sentenced 

Joseph P. Waldholtz to thirty-seven (37) months in federal prison for one count of bank fraud ( 1  8 

U.S.C. S: 1344). one count of making a false statement to the Commission (18 U.S.C. 1001). 

one count of making a fabe report to the Commission (3 U.S.C. $$437g(d) and 441(a)). sand one 

count of willfully assisting in the filing of a false tax return (26 U.S.C. 5 7206(2)). In its 

sentencing memorandum. the U.S. Attorney's Office called Joseph P. Waldholtz. "a con artist 

whose continued pattern of fraud and deceit has assumed pathological dimensions." 

Government's Memorandum In Aid Of Sentencing at 16 (Exhibit D). Judge Johnson not only 

agreed. but also sentenced Joseph P. Waldholtz to three additional months in federal prison ~ v e r  

and above the sentence sought by the govenunent. Sentencing Memorandum at 3 (Exhibit E). 
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B. Procedural History OP FEC Investigation. 

As mentioned above. Ms. Greene personally assumed the position of treasurer of the Enid 

committees on January 26. 1996. On March 8, 19%. Enid Greene. as treasurer of the Enid 

committees. filed with the Commission the complaint against Joseph P. Waldholtz that initiated 

MUR 4327. Along with the complaint, the Comminees provided extensive and compelling 

evidence that. during the time he served as treasurer of the Enid comminees. Joseph P. 

Waldholtz committed well in excess of850 violations of FECA and applicable FEC regulations. 

One of the central allegations in the complaint was that Joseph P. Waldholtz embezzled 

nearly $100.000 from the Enid committees in violation of 2 U.S.C. 9 432(b)(3) and 1 1  C.F.R. $ 

103.15. Complaint at 71 7, 44-55. Even though this complaint is the basis for MUR 4321. the 

General Counsel's brief conveniently omits any mention of the massive embezzlement that 

Joseph P. Waldholtz perpetrated against the Enid committees. Any analysis by the Commission 

regarding the responsibility of the Enid committees and its current treasurer must take into 

account the criminal activities of Joseph P. Waldholtz. the former treasurer. Joseph P. 

Waldholtz's embezzlement from the Enid committees took many different forms. all Qf which 

were derailed in the complaint filed by Enid Greene and the Enid committees. 

Joseph P. Waldholtz's predominant method of embezzling money from the Enid 

committees was to simply use wire transfers to move money directly from the Enid committees' 

bank accounts into his own personal accounts or those of his reiatives. Between February 14. 

1994 and August 9, 1995. Joseph P. Waldholtz transferred a total of $63.375. in a series of 

twenty-five (75) transactions. directly from the Enid committees' bank accounts into bank 

accounts that were either in his name. controlled by him. or in the names of his family members. 

Complaint at 7 44. For example. on March 31. 1994, Joseph P. Waldholtz wired $3,000 from 
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Enid '94 to the bank account of his mother, Barbara Waldholtz in Piotsbwrgh. Pennsylvania. 

Complaint at 7 45. On April 4. 1994, he wired $4.200 from Enid '94 to his personal account at 

Merrill Lynch in Pittsburgh, Pennsylvania. Complaint at 1 46. On May 35. 1995. he wired 

$2,000 from Enid '96 to the bank account of his grandmother. Rebecca Levenson. in Pittsburgh. 

Pennsylvania. Complaint at 7 47. There were no identifiable legitimate campaign purposes for 

these transfers. Indeed, the wire transfers to the bank accounts of Joseph P. Waldholtz's relatives 

were apparently designed to replace funds that Joseph P. Waldholtz had earlier stolen fmm both 

his mother and his grandmother. 

Joseph P. Waldholtz also embezzled campaign h n d s  from the Enid committees in several 

other ways. Over a period of two months, he stole a total of thirty-six (36) campaign contribution 

checks made payable to the Send Enid Greene to Congress Committee (the original name of 

Enid '94) and deposited them into his personal checking accownt. Cornplainr at 7 49. He also 

withdrew a total of $23.950 in cash from the Enid committees. in a series of twenty-five (25) 

cash withdrawals. Complaint at 7 50. On at least twelve (12) separate occasions. he signed 

campaign contributions over to "Cash." which permitted him to embezzle an additional $6200 

from the Enid committees. Complaint at 7 51. On at least seven (7) occasions. he issued 

campaign checks made payable to himself and used them to withdraw a total of $5.500 from the 

Enid committees' bank accounts. Complaint at 7 53. On three other occasions, he issued Enid 

'96 campaign checks made payable to Enid Greene and deposited a total of $8.000 into his 

personal banking account without the knowledge or endorsement of Enid Greene. Complaint at 

ll ll j3(a)-(c). 



Finally, Joseph P. Waldholtz used the Enid cornnittee banks accounts interchangeably 

with his own personal bank accounts to pay his personal bills. including his credit card bills. 

Complaint at T]¶  54. 55.  For example. on February 16, 1994. he signed a check. drawn on the 

Enid '94 account to make a $1.000 payment to a personal First Security Bank VISA account. 

Complaint at 1 54. On November 28, 1994. he authorized a debit memo to transfer $5.000 from 

an Enid '94 account to his personal First Sccurity Bank VISA account. Complaint at n 55. 

There were no identifiable legitimate campaign purposes for these payments. 

In addition to his various embezzlement schemes, the complaint submitted by Enid 

Greene alleged that, during the time he served as treasurer of the Enid committees. Joseph P. 

Waldholtz. on twenty-eight (28) separate occasions, used funds he had obtained by fraud from 

Mr. Greene. and knowingly and willhlly contributed to Enid '94 a total of nine hundred eiphty- 

four thousand dollars ($984.000) in the name of Enid Greene. Complaint at 141 4, 26(a). 29. 3 1. 

and 31. These contributions by Joseph P. Waldholtz violated FECA's prohibition on making 

conlributions in the name of another (2 U.S.C. 5 4410, as well as the prohibition on contributing 

more than $1.000 to a single candidate for any one election (2 U.S.C. 6 441a(a)(l)(A)) and the 

prohibition on contributing more than $3.000 in any one calendar year (2 U.S.C. S; 441a(a)(3)). 

Clearly. throughout his tenure as treasurer of the Enid committees. Joseph P. Waldhaltz 

also regularly violated 2 U.S.C. 5 434(b) by deliberately filing inaccurate reports with the FEC in 

order to prevent Enid Greene from discovering that he was embezzling campaign funds. 

On June 17. 1997 -- more than six months after D. Forrest and Enid Greene were 

exonerated and Joseph P. Waldholtz was convicted -- the Commission found reason to believe. 

based on the very same information that led to Joseph P. Waldholaz's conviction, that (1 )  D. 



Forrest Greene violated 2 U.S.C. $5; 441a(a)(l)(A)) and (a)(3) a d  2 U . X .  $ 441f by- 

respectively. making contributions in excess of the $1,000 limit per election. by making 

contributions in excess of the overall annual $25.000 limit. and by zaking contributions in the 

name of another; (2) Enid Greene violated 2 U.S.C. 4 441fby knowingly permining her name PO 

be used to effect these contributions: and (3) the Enid committees and Enid Greene. as treasurer. 

shou!d be held responsible for various violations oEFECA [2 U.S.C. $0 434(b). 441a(O. 441b(a) 

and 441ffJ and applicable FEC regulations 111 C.F.R. 0 110.4(~)(2)] that were committed by 

Joseph P. Waldholtz during the time he served as treasurer of the Enid committees. 

On July 28. 1997, D. Forrest Greene. Enid Greene and the Enid committees filed ajoinl 

response to the Commission's reason to believe determination. Five volumes of exhibits 

documenting Joseph P. Waldholtz's sole personal and individual responsibility for the violations 

alleged against D. Forrest Greene. Enid Greene. and the Enid committees accompanied the joint 

response. 

For the next several months. D. Forrest and Enid Greene continued to cooperate with the 

FEC investigation. In September 1997, they both submitted to depositions conducted by the 

General Counsel. Less than one week after the depositions of D. Forrest and Enid Greene. the 

existence of the Commission's investigation was leaked to the press in violation of 2 U.S.C. 3 

437g(a)(12)(A). On October 1. 1997, The Salt Lake Tribune published an article entitled. FEC 

S f m s  Grerne Probe, in which three former employees of Enid '94 - David Harmer. KayLin 

Loveland. and Peter Valcarce - confirmed that they had been interviewed by representatives of 

the Ofice of General Counsel within the past two months. (Exhibit F). The former campaign 

workers characterized the interviews as "wide-ranging" and gave the reporter the impression that 

"the FEC investigation is a new one and not limited to the allegations and issues raised ir. 
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Greene's complaint [against Joseph p. Waldholtz]." All three former campaign workers cited 

FECA's confidentiality provision in declining to discuss specific issues raised in their interviews. 

The fact that they nevertheless confirmed that they had been interviewed by the Ofice of 

General Counsel and felt free to characterize the interviews as "wide-ranging" indicated that the 

witnesses had not been adequately advised as to their duties wider FECA by the Office of 

General Counsel. Despite these egregious violations of 2 U.S.C. $ 437g(a)(l3)(Ah both D. 

Forrest and Enid Greene continued to cooperate with the General Counsel's investigation. 

On December 1, 1997. counsel for D. Forrest and Enid Greene provided the.Genera1 

Counsel with a copy of the contract between Enid '94 and the FEC accounting firrn of Huckabg 

& Associates. On December 17, 1997. counsel for D. Forrest and Enid Greene responded to yet 

another request for documents from the General Counsel and turned over D. Forrest Greene's 

personal calendar for 1995 and copies of all of the password-protected documents retrieved from 

Joseph P. Waldhoitz's laptop computer. 

During the first two weeks of June 1998. Joseph P. Waldholtz. in preparation for his 

release from prison, gave interviews to a number of members of the national media. in these 

prison interviews. Joseph P. Waldholtz repeatedly indicated that tieither Enid nor D. Forrest 

Greene was a knowing participant in his plan to circumvent FECA's regulatory scheme. Joseph 

P. Waldholtz indicated that he alone was responsible for the violations. Counsel for D. Forrest 

and Enid Greene provided the General Counsel with copies of the resulting articles on June 18. 

1998. 

On July 20, 1998 -- approximately one month after Joseph P. Waldholtz's prison 

interviews -- the General Counsel recommended that the Commission find probable cause to 

believe that the Committees violated 2 U.S.C. 8 434(b), by failing to report numerous 



contributions and for filing inaccurate reports; 2 U.S.C. 9 441a(f). by knowingly accepting 

contributions in violation of the limitations imposed by section 441a: 2 U.S.C. $ 441f. by 

accepting contributions in the name of another; and 11 C.F.R. Q 110.4(c)(t). by failing to return 

cash contributions in excess of $100. In addition, the General Counsel recommended that the 

Commission find probable cause to believe that Enid '94 and Enid Greene. as treasurer. violated 

2 U.S.C. 9 441 b(a). by accepting a corporate contribution from Keystone Productions. Inc. 

111. ARGUMENT. 

The Enid committees. and Enid Greene. as treasurer, strongly disagree with the.General 

Counsel's recommendation that the Enid committees should be held culpable for FECA 

violations committed by Joseph P. Waldholtz. Enid Greene uncovered the hundreds of FECA 

violations Joseph P. Waldholtz committed in order to prevent the discsvery of his efforts to 

circumvent FECA's regulatory scheme. removed him as treasurer o f  the Enid committees. 

informed the Commission of Joseph P. Waldholtz's wrongdoing and spent well in excess of 

%150.000 to reconstruct and correct the Enid committees' FEC reports. To penalize the Enid 

committees and Enid Greene. as treasurer. for doing everything in their power to correct Joseph 

P. Waldholtz's wrongdoing runs counter to a long line of FEC precedents absolving committees 

for the actions of rogue campaign officials. To penalize the Enid committees under these 

circumstances would establish a terrible new precedent - one that would forever discourage 

campaigns from coming forward to disclose wrongdoing by campaign workers 

Moreover. the General Counsel attempts to gloss over the fact that there is no legal basis 

for holding the Enid committees and Enid Greene, as treasurer, responsible for FECA violatiem 

committed by Joseph P. U'aldholtz during his tenure as treasurer of the Enid committees. The 

General Counsel spends the first eleven ( 1  1)  pages of his thirteen (13) page brief discussing 



Joseph P. Waldholtz's scheme to use loans he obtained by fraud from B. Forrest Greene to fitnd 

the Enid '94 campaign. There is not the slightest mention of the fact that Joseph P. Waldholtz 

embezzled nearly $100.000 from the Enid conamittees during the same time period. Only on 

page twelve (12) of the thirteen (13) page brief does the General Counsel attempt a "legal 

analysis" of the liability of the Enid committees. The General Counsel's "legal analysis" is 

conducted almost as an "aside." as if it were a foregone conclusion that the Enid committees and 

Enid Greene. as the' successor treasurer, are liable for the criminal actions of Joseph P. 

Waldholtz. With one broad brush. the General Counsel begins and ends his "legal analysis" in 

two sentences: 

Joseph Waldholtz engaged in the above malpractices [sic] as treasurer of Enid '94 and 
Enid '96. Since he was acting as [sic] agent of Enid '94 and Enid '96. the committees are 
responsible for his actions on their behalf. I See MUR 2602. 

General Counsel's Brief at 12. 

The Gene:al Counsel fails to cite a single cuse to support the proposition that a campaign 

committee is ul~i~~~vs liable for the criminal acrions of its agents. In fact. the General Counsel's 

probable cause recommendation with regard to the Enid committees and Enid Greene. as 

successor treasurer. is wrong as a matter of law. Finally, the General Counsel fails to address the 

inequity of holding the Enid committees and Enid Greene. as treasurer. liable for the actions of a 

rogue campaign official who not only embezzled nearly $100.000 from the campaigns. but who 

cost the campaigns an additional $1 50.000 to correct the record he falsified to hide his criminal 

actions. 
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A. The G e n e 4  CounseI's Probable Cause ~ e ~ Q m ~ e ~ ~ ~ t j ~ ~  is Contmry to the 
Commission's Long-standing Policy ~f Nst ~~~~~~~ ~ ~ ~ Q ~ ~ ~ ~ ~ Q ~  Actions 
Against Campaign Committees in Cases Where FECA '"bri~lati~n~ Were 
Committed by Rogue Cummittee OEcers In Order to Cm~,mnsesl Their own 
Personal Criminal Activity. 

The General Counsel's recommendation to the Commission is contrary to the 

Commission's long-standing policy of not pursuing enforcement actions where the violations are 

the result of fraudulent activity by a rogue officer. - See. s. In the Matter of Elwood Broad. 

PRE-MUR 256. MUR 3549. discussed - infra. The FEC has never brought an enforcement action 

in federal court to seek civil penalties against a committee or a successor treasurer in cases 

involving fraud committed by a rogue officer. Indeed, the Commission has even followed this 

long-standing policy with regard to presidential campaigns. where. unlike here. the candidate is 

contractually liable for the wrongs of his committee agenis. - See 1 1 C.F.R. 9 9003.1. 

The first time the FEC confronted this issue was in 1982. In the Maeta of Kathy Luhn. 

MUR 1402. In that case. Kathy Luhn served as an organizer of a fund-raising event for 

Congressman James C. Wright, Jr. Ms. Luhn worked on behalf of the Wright Appreciation 

Committee. After a fund-raising dinner. Ms. Luhn forwarded all proceeds/contailbutions. except 

for $9.000. to the Wright Appreciation Committee. Ms. Luhn unlawfully pocketed the $9.000 

and used i t  for her own personal purposes. This matter came to the Commission-s attention after 

receiving a letter from the Wright Appreciation Committee after Ms. Luhn confessed her 

misdeed. In reporting the error to the FEC. the Wright Appreciation Committee requested that 

the Commission accept Ms. Luhn's repayment as punishment. with RO penalty accruing to the 

Committee. The Wright Appreciation Committee pointed out to the FEC that they were not 

aware of the violation, nor did they authorize it. The Commission voted 6-0 to afirm the 
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recommendation of the Wright Appreciation Committee. which was adopted by the General 

Counsel. Certification of Commission Action (January 13, 1982). 

Several years later. in a case strikingly similar to the instant matters. In the Matter of the 

Don Ritter for Congress Committee and Don Riaer. as treasurer. and Jerome Kindrachuk. MUR 

2 I37 Representative Don Ritter discovered that Jerome Gndrachuk. the treasurer of the Don 

Ritter for Congress Committee, had apparently misappropriated committee funds and then 

falsified the committee’s FEC reports to prevent his thefts from being discovered. 

Representative Ritter immediately fired Mr. Kindrachuk, assumed the position of treasurer 

himself, and retained the national accounting firm of Peat. Marwick. Mitchell & Co. to conduct a 

comprehensive investigation of the committee’s records. 

The General Counsel of the FEC found reason to believe that Mr. Kindrachuk. as 

treasurer of the Dan Ritter for Congress Committee. had knowingly and willingly violated 2 

U.S.C. g 434(b) and recommended that the Commission “proceed against Mr. Kindrachuk 

personally since it is alleged that he prepared the report improperly as part of a scheme to 

misappropriate funds belonging to the Committee.” MUR 2 137, General Counsel‘s Report at 2 

(April 23. 1986). The General Counsel then went on to recommend that t‘he Commission take no 

action against the Don Ritter for Congress Committee or Representative Don Ritter as treasurer. 

- Id. at 4. The Commission voted 5-0 to accept the General Counsel’s recommendations. 

Certification of Commission Action (April 28. 1986). Mr. Kindrachuk eventually entered into a 

conciliation agreement and paid a civil penalty of $13.700 for several FECA violations. 

including commingling personal and campaign funds. Conciliation Agreement (November 9. 

1987). No action was ever taken against the Don Ritter for Congress Committee or 

Representative Don Ritter, as treasurer. 
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The Commission has also consistently declined to take enforcement action against 

campaign commiaees when committee officials other than the treasurer commit crimes against 

the committee and then falsify FEC reports to avoid discovery. In In the Matter of Mark E. 

BaKy, MUR 1644, Representative Mickey Edwards, the Edwards in '82 Committee. the 

Edwards in '84 Committee, and Don Zachritz. treasurer of the Edwards' committees. filed a 

complaint against the committees' assistant treasurer. Mark Barry. alleging that he had falsified 

committee reports to hide the fact that he had misappropriated committee finds. The Genera: 

Counsel recommended that the Commission take action against both the former -assistant 

treasurer, Mr. Barry. for commingling personal and campaign funds. and against the Edwards' 

committees and Mr. Zachritz, as treasurer, who, the General Counsel argued. had at least 

constructive knowledge of Mr. Barry's activities. MUR 1644 General Counsel's Report at 8-9 

(November 9. 1984). The Commission, by a vote of 5-0, rejected the General Counsel's 

recommendation to take action against the Edwards' committees and their treasurer and insread 

authorized the General Counsel to take further action against the assistant treasurer. Mr. Barry. 

only. Certification of Commission Action (November 30, 1984). Mr. Bany was eventually 

ordered by a federal district court to pay a $20.000 civiI penalty for embezzling approximately 

$1 64.000 from the Edwards' committees. 

In 1986. the Commission also confronted a similar issue in In the Matter of James V. 

Sanchelli. MUR 2152. In that case. James Sanchelli served as the treasurer for the Hartnett for 

Congress Committee during the 1980 election cycle. Without authorization from the Hartnett for 

Congress Committee, Mr. Sanchelli opened a bank account and began depositing campaign 

contributions and other funds there. The General Counsel's report revealed that a total of 

$350.000 was unlawfully taken. with $40.000 of the amount being from committee funds. MUR 
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- .. - .... 

2152. General Counsel's Report at 2 (June 23, 1986). The General Counsel recommended that 

the Commission find reason to believe that Mr. Sanchelli knowingly and willfully violated 2 

U.S.C. 8 432(b)(3). It is important to note that the General Counsel specifically recommended 

that the Commission nor take action against the Hartriett for Congress Committee: 

Although the treasurer of 1982 and 1984 Committees did not place receipts into the 
depository account as required by the Act and regulations. this Office makes no 
recommendations regarding these committees at this time. because their failure to do so 
presently appears to have been the result of Mr. Sanchelli's alleged criminal conduct. 

MUR 2151. General Counsel's Report at 4, n. 4 (June 23, 1986) (emphasis added). The 

Commission voted 6-0 to accept the General Counsel's recommendation. 

Commission Action (June 25. 1986). 

Certification of 

In 1987 and 1988. the Commission reviewed In the Matter of Kansans for Kline and 

James R. Kline. Jr.. & treasurer: and Major C. Weiss, MUR 2316. Major C. Weiss served as the 

treasurer of the Kansans for Kline Committee until committee personnel discovered that Mr. 

Weiss was embezzling campaign funds for personal expenses. In total. Mr. Weiss 

misappropriated approximately $8.900. The Kansans for Kline Committee reported this illegal 

activity to the FEC. which prompted an investigation. On January 9. 1987. the Commission 

found reason to believe that Kansans for Kline. and Mr. Weiss. as treasurer. violated 2 U.S.C. (i 

434(a)(2)(A)(i). by failing to file the 1986 Pre-General Election Report in a timely manner. 

Additionally. the Commission found reason to believe that Mr. Weiss violated 7, U.S.C. Q 

432(b)(3). based on allegations of misappropriation of campaign funds. Afterwards. the General 

Counsel recommended that the Commission enter into conciliation with Kansans for Kline and 

James R. Kline. Jr.. as treasurer, prior to a finding of probable cause. MUR 2316, General 

Counsel's Report at 12 (November 15, 1988). The Commission voted 5-1 to accept this 

recommendation. Certification of Commission Action (December 2, 1988). Ultimately, 
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Kansans for Kline agreed to pay a fine ofjust $350 for its violation. % Letter to the FEC. dated 

August 11, 1989. from Phillip D. Kline. counsel to Kansans for Kline. 

In 1988. the Qffice of the  General Counsel also reviewed In the Matter of Rhodes for 

Congress Committee. Kent H. Mulkey. as treasurer. and John J. ONeill. et al.. MUR 2602 John 

J. O’Neill served as both finance chairman and the assistant treasurer of the iihodes for Congress 

Committee. The aliegations concerned his collection of a series of “loans” from various 

contributors. The “loans” were actually unlawful contributions. On April 15. 1988. the General 

Counsel recommended that the Commission find reason to believe that the Rhodes for Congress 

Committee and Kent H. Mulkey, as treasurer, violated 2 U.S.C. $5 44if. 44la(f). 441b(a). 

434(b)(2)(A). 434(b)(3)(A), 434(b)(4)(A), 434(b)(S)(A), and 434(b)(3)(E)). amongst other 

recommendations concerning Mr. O’Neill and the contributors. Six years later. in 1994. the 

Commission entered into a conciliation agreement with the Rhodes for Congress Committee. and 

John J. Rhodes. 111. as treasurer. In the agreement, the Commission recognized several “unusual 

circumstances.“ Because of the circumstances. the Cornmission recommended a civil penalty of 

just $25.000. as opposed PO the “appropriate penalty” that they had determined to be $108.000. 

The circumstances that effected the Commission‘s decision were: that Mr. O’Neill had been 

involved in many of the violations and in fact had pleaded guilty to violating 18 U.S.C. $ 1001: 

that one of the “contributors“ had been subject to criminal prosecution and had been convicted 

for several matters: and lastly. that the candidate. Mr. Rhodes, who was no longer in office. had 

become treasurer of  his committee and had assumed personal responsibility in the matter. 

Conciliation Agreement at 11 (December 2. 1994). 

In 1989, the Commission reviewed In the Matter of Michael Caulder. ?RE-MUR 222, 

MUR 3015. William Batoff. the treasurer of the Alerted Democratic Majority PAC (hereinafter 
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“ADM), brought the matter to the FEC’s attention. Mr. Batoff discovered that Mr. Caulder had 

embezzled a total of approximately $52,000 of ADM’s funds. Mr. Batoff also discovered that 

Mr. Caulder had prepared and filed inaccurate reports with the FEC in order to conceal his illegal 

activities. Upon discovery of this information, Mr. Batoff notified the FEC and the law 

enforcement authorities. He also performed an audit of ADM’s accounts and filed amended 

reports with the FEC. After performing its investigation, the General Counsel recommended that 

the Commission find reason to believe that ADM and Mr. Batoff. as treasurer. violated 7 U.S.C. 

Q 434(b). PRE-MUR 222 General Counsel’s Report at 3 (November 21, 1989). The Commission 

found reason to believe with regard to ADM, Mr. Batoff. as treasurer, and Mr. Caulder. but then 

voted to take no further action against ADM and Mr. Batoff. Cenification of Commission 

Action (December 6, f 989). 

In 1992. the Commission reviewed In the Matter of Elwood Broad. PRE-MUR 256. 

MUR 3549. Catherine Matz, treasurer of Yatron for Congress Committees. reported Mr. Broad. 

the former treasurer of Yatron for Congress Comminees. to the Commission after finding the Mr. 

Broad had misappropriated approximately $14,000 from the committees. The allegations 

included violations of 2 U.S.C. Q 432(b)(3). for commingling. and 2 U.S.C. 5 434(b). for failing 

to file accurate reports of the committees’ financial activities. In its report, the Office of the 

General Counsel noted: 

Normally, such a failure to file accurate reports would subject the offending committee 
and its treasurer to liability. However. the Commission hks generally not proceeded 
against. or gone beyond findings of reason to believe as to. committees where inaccurate 
reporting resulted from fraudulent activity. See. z, MURs 3015, 2152. 2137; but cf. 
MUR 2316 (where the Commission conciliatedafter a finding of reason to believe with a 
committee which had failed to timely file a report in a situation where fraudulent activity 
was involved), 
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PRE-MUR 256, General Counsel's Report at 5 (June 5, 1992). The General Counsel did not 

make a recommendation for a finding ofreason to believe. The Commission voted 6-0 to accept 

the General Counsel's recommendation. Certification of Commission Action (June 17. 1992). 

In late 1994, the Commission approved the final audit report on the Tsongas Committee. 

Inc.. Senator Paul Tsongas' 1992 presidential campaign committee. The Commission rejected. 

by a vote of 5-1, a staff recommendation that the cornittee be held responsible for the actions of 

the committee's chief fundraiser. The fundraiser, Nicholas Rizzo, had solicited illegal campaign 

contributions in the form of loans from several contributors and then embezzled most of the 

money. Unlike House and Senate candidates, presidential candidates and their principal 

campaign committees. as a condition for obtaining federal matching funds. are required to sign 

an agreement with the FEC making them responsible for the actions of the committee's agents. 

1 1  C.F.R. 0 9003.1. Both Senator Tsongas and the Tsongas committee had signed such 

agreements. Nevertheless, the Commission decided that for equitable reasons. it would be 

inappropriate to hold the Tsongas Committee responsible for the actions of a rouge committee 

officer. - See FEC Letter to the Tsongas Committee (December 16, 1994). 

At the same time that the Commission was reviewing the audit report regarding the 

Tsongas committee. the Commission was considering taking enforcement action against the 

committee and its treasurer. In the Matter of the Tsongas Committee, Inc.. and George Kokinos. 

as treasurer. MUR 3585. On Nolvember 29. 1994. the FEC found reason to believe that the 

Tsongas Committee and George Mokinos. as treasurer, violated 2 U.S.C. $5 432(h)(1), 44ia(f) 

and 441b(a). in June 1995, the Office of General Counsel further recommended tfiat the 

Cornmission find reason to believe that the Tsongas Committee, and George Kokinos, as 

treasurer. violated 2 U.S.C. $ 441a(f). for accepting excessive contributions, and 2 U.S.C. 9: 
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434(b), for misstating financial infomation on its disclosure reports. The Commission accepted 

the General Counsel's recommendations on July 18. 1995. More than one year later. on 

November 19, 1996, the General Counsel recommended that the Commission find probable 

cause concerning the same violations. The Tsongas Committee responded to the General 

Counsel's Brief on January 15, 1997. Sadly, Senator Tsongas passed away two days later. on 

January 17, 1997. 

Following the death of Senator Tsongas, the Office of the General Counsel reversed its 

position regarding the findings concerning the Tsongas Committee and George Kokinos. as 

treasurer. On February 25, 1997, the Office of the General Counsel filed an amended brief 

requesting that the Commission take no further action against the Tsongas Committee and Mr. 

Kokinos. as treasurer. General Counsel's Brief at 14 (February 25, 1997). The General Counsel 

based its recommendation on three factors: first. Senator Tsongas had passed away; second. the 

Committee would no longer be involved in the political process and had little cash or resources 

from which to satisfy any penalty; and third. the General Counsel had concerns regarding the 

statute of limitations. General Counsel's Brief at 5 (February 25. 1997). Additionally, the 

General Counsel stated, "[flurther pursuit of these matters would not be an efficient use of the 

Commissioa's limited resources." General Counsel's Brief at 6 (February 25. 1997). 

In light of this well-established line of precedents, the Commission should take no further 

action against Enid '94, Enid '96, and Enid Greene. as treasurer sf the Enid committees. The 

Commission's long-standing policy is not to penalize committees and treasurers who do the 

'right" thing, legally and ethically, by reporting campaign violations of rogue officers. The FEC, 

with its limited resources as acknowledged in the Tsonpas matter. must rely on the campaign 

committees to police themselves. It is not in the Commission's interest to punish those who 
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report the violator. In virtually every case discussed supra, it was the successor treasurer who 

reported the campaign violations. By pwiishing the successor treasurer and the committees. the 

Commission only invites more meported misconduct. Treasurers will not report violations by 

rogue officers for fear that they themselves will be held liable. As such, the Commission should 

not pursue the Enid committees and Enid Greene, as successor treasurer: rather. the Commission 

should pursue action against the true self-admitted niiscreant in this case. Joseph P. Waldholtz. 

B. The Enid Committees and Enid Greene, As Treasurer, Are Not Liable fir FECA 
Violations Committed by Joseph P. Waldholltz as a Matter of Law. 

For two legal reasons. the Enid committees and Enid Greene. as treasurer. are not liable 

for the criminal actions of Joseph P. Waldholtz. First. Joseph P. Waldholtz. though an agent of 

the Enid committees, was not acting within the scope of his employment. Second. throughout 

his tenure as treasurer of the Enid Committees. Joseph P. Waldholtz became the “alter ego” of the 

committees. using their bank accounts as if they were his own. 

1. Joseph P. Waldholtz Was Not Acting Within The Scope of His 
Employment And Authority as an Agent ofthe Committee When He 
Committed the FECA Violations at Issue in These MabPers. 

The General Counsel appears to base its legal conclusion that the Enid committees and 

Enid Greene. as treasurer, may be held liable for the FECA violations committed by Joseph P. 

Waldholtz on an incorrect application of the law of agency. The Enid committees do not dispute 

that Joseph P. Waldholtz was. in general terms. an “agent“ of the Enid committees. Cornmission 

regulations define an “agent” as: 

[Alny person who has actual oral or written authority, either express or implied, to make 
or to authorize the making of expenditures on behalf of a candidate. or means any person 
who has been placed in a position within the campaign organization where i t  would 
reasonably appear that in the ordinary course of campaign-related activities he or she may 
authorize expenditures. 

1 1  C.F.R. 8 109.l(b)(5). 
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Generally, when a principal. such as the Enid committees, p m t ~  an agent. such as Joseph 

P. Waldholtz. express or implied authority, the principal is responsible for the agent's acts within 

the scope of his authorit).. Weeks v. United States, 245 U.S. 618.623 (1918) (emphasis added). 

The legal question that requires analysis, therefore, is whether Joseph P. Waldholtz was acting 

within the scope of his employment when he defrauded ID. Forrest Greene of millions of dollars. 

when he used campaign accounts as his own for his own personal expenses. and when he 

illegally funneled the money from D. Forrest Greene into Enid '94. 

The Restatement (Second) of Agency, 8 228( I ) ,  states that an agent is acting within his 

scope of employment if 

(a) it is of the kind he is employed to perform; 
(b) it occurs substantially within the authorized time and space limits: and. 
(c) it is actuated, at least in part. by a purpose to serve the master. 

The section further states that. "[clonduct of a servant is not within the scope of employment if i t  

is different in kind from that authorized. far beyond the authorized time or space limits. or too 

little actuated by a purpose to serve the master." Restatement (Second) of Agency. $228(2). 

Section 23 1 of the Restatement explores criminal or tortious acts committed by the agent. 

The Comment to Section 23 1 is especially instructive: 

The fact that the servant intends a crime. especially if the crime is of came magnitude. is 
considered in determining whether or not the act is within the employment. since the 
master is not responsible for acts which are clearly inappropriate to or unforeseeable in 
the accomplishment of the authorized result. The master can reasonably anticipate that 
servants may commit minor crimes in the prosecution of the business. but serious crimes 
are not only unexpectable but in general are in nature different from what servants in a 
lawful occupation are expected to do. 

Restatement (Second) of Agency, $23 1. Comment (a) (emphasis added). 

Section 235 of the Restatement, which is entitled 'Conduct Not For Purpose Of Serving 

Master" states, "[aln act of the servant is not within the scope of employment if it is done with no 
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intention to perform it as a part of or incident to a service on which account he is employed.“ 

The Comment to the section indicates, “[tlhe rule stated in this section applies although the 

servant would be authorized to do the very act done if it’were done for the purpose of serving the 

master, and although outwardly the act appears to be done on the master’s account. it is the state 

of the servant’s mind which is material.” Restatement (Second) of Agency, Q 233. Comment (a) 

(emphasis added). 

The next step in ?he analysis is to look at Joseph P. Wddholtz’s state of mind. Because it 

is in the nature of Joseph P. Waldholtz to be in the “spotlight” and to enjoy the anention focused 

on him. the Commission has the benefit of reviewing his many statements and of actually 

reviewing evidence of his state of mind. 

Joseph P. Waldholtz’s first public statements in this regard occurred at his sentencing on 

November 7. 1996. He emphatically stated. “I would like to express my deepest regret and 

sorrow for my actions. My behavior was deplorable. And I alone am responsible .... It is my 

responsibility and my responsibility alone.’‘ Partial Transcript of Sentencing Proceedings at 15- 

2. (Exhibit 6). Clearly, these are not the statements of a man who was acting at the direction of 

the intended victims of his crimes - Enid Greene and the Enid committees. Joseph P. Waldhottz 

acted alone. He acted in his inreresl and in his inleres! alone. as he had so many limes in his 

past. 

He made further statements during prison interviews while he was in custody at 

Allenwood Federal Prison Camp serving his thirty-seven (37) month sentence for election, bank 

and tax fraud. According to one of the resulting articles, Joseph P. Waldholtz, while treasurer of 

the Enid committees, recognized that ”they would need more money than Enid could or would 

raise well before the 1994 election, and that’s when he started his periodic calls to Enid’s 
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wealthy father, Forrest Greene, for 'loans' that he then funneled into campaign." Javers. 

Joe Waldholr: in Prison: Slimmer, Sober and Penitent, The Hill, June 10. 1998. at 34. col. 1 

(emphasis added). (Exhibit H). 

The key word is "their" campaign. Although this was Enid Greene"s campaign to 

become a United States Representative. Joseph P. Waldholtz saw this as "his" campaign. In 

order to analyze the question of agency. as the Restatement indicates. it is necessary to explore 

the agent's state of mind. To do that, the Commission must explore his mind and his actions. no< 

just in 1994. but in the years leading up to 1994 and 1995, to understand how Joseph P. 

Waldholtz arrived at that point. 

When Enid Greene met Joseph P. Waldholtz, he presented himself as a person with 

unlimited wealth. He was well known in political circles. He wore expensive clothing: he had 

wealthy friends: and. he commonly picked up the tab when out on the town with others. In 

effect. Joseph P. Waldholtz was the picture of "a politicall mover and a snaker." 

He had spent his entire adult life in political fundraising. at both the state and national 

levels. He had served as the chief of staff for Elsie Hillman. a member of the Republican 

National Committee. ran the Pennsylvania RusMQuayle '92 campaign. and after meeting Ms. 

Greene. served as the executive director of the Utah Republican Party. Enid Greene Dep. At 39- 

40. 42. 69-70. 73. Joseph P. Waldholtz saw the promise in Enid Greene that others saw in her - 
a young female leader to help move the Republican Party in a new direction. But Joseph P. 

Waldholtz saw more. He saw an opportunity. Enid Greene became Joseph P. Waldholtz's way 

to "bigger and better things." She was his ticket to Washington. D.C., nirvana for political 

wannabe's. Joseph P. Waldholtz wanted to be a player in the major leagues of American pQlitiC.5 

and Enid Greene was his ticket. 



Eventually, in August 1993, they married. On their wedding day, Joseph P. Waldholtz 

enthusiastically informed Enid that he had given her a $5 million gifi as a wedding present. Did 

he have the money? No. Did the $5 million mst exist? No. Why would Re do this? He had 

built a facade and he needed to maintain the picture. With the encouragement of Joseph P. 

Waldholtz and with her newly found financial backing. Enid Greene began contemplating that 

which she had previously written off - another attempt at national office. Ms. Greene had 

previously run for Congress in 1992 and lost. In 11993. with the enthusiastic prompting of her 

new husband. Joseph P. Waldholtz. she decided to make another attempt. 

Upon forming her committee and structuring her campaign. Enid Greene chose her 

husband. Joseph P. Waldholtz, as her treasurer. Why? Because she loved and trusted him. 

Because he had run federal campaigns previously. Because he was familiar with federal election 

laws. He seemed to be the natural choice. Why? Because Joseph P. Waldholtz had placed 

hjmself in that position by continuing his facade. Joseph P. Waldholtz had many deficiencies. 

but one controlling deficiency was his lac': of self-respect. his belief that he had to be someone 

other than he was in order to achieve acceptance and approval. 

Joseph P. Waldholtz took the job as treasurer with enthusiasm. He was going to propel 

Enid Greene to national attention. He was going to be the power source behind the campaign. 

He was going to get her elected. What was his state of mind? He wanted the attention and 

access that her success would bring him. 

At the time he became the treasurer. Joseph P. Waldholtz h e w  what others did not: that 

he and Enid '94 did not have the resources to run the type of campaign that he envisioned. 

Joseph P. Waldholtz needed a great deal of money to continue his charade or he would never 

attain his goal of attaining political power. He also knew that he had prior debts that demanded 
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his attention; that he had an expensive lifestyle to maintain; and that he needed to continue to 

conceal prior frauds he had committed against immediate f m i l y  members in Pittsbwgh. 

Pennsylvania. by sending them money from the “investments” he had made for them. Joseph P. 

Waldholtz approached the one person whom he knew could supply the amomts of cash that he 

and Enid ‘94 needed. and whom he knew would never let down his loved ones. Joseph P. 

Waldholtz went to D. Forrest Greene, Enid‘s father. 
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As in the past. Joseph P. Waldholtz chose a wealthy, elderly person as his target. Joseph 

P. Waldholtz had previously victimized his own mother. Barbara Waldholtz. and his 

grandmother. Rebecca Levenson. He had defrauded his mother out of approximately $100.000. 

her entire life savings. by convincing her to take out a mortgage on the home she owned free and 

clear arid giving him the money to “invest” on her behalf. And he defrauded his grandmother out 

of at least $400,000 by convincing her to allow him to “invest” her money in non-existent Ciinnie 

Mae securities. Instead of investing the money for them. as he had claimed he would. he used 
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the funds to perpetuaie his fraud. But. to evade discovery. he needed to send his family money 

from these fictitious investments. 

Accordingly, while he served as treasurer of the Enid committees. Joseph P. Waldholtz 

was in a constant struggle to prevent his prior victims from discovering his treachery. On March 

3 1 1994. Joseph P. Waldholtz wired $3.000 from Enid ’94 to Barbara Waldholtz‘s bank account 

in Pittsburgh. Pennsylvania so that there would be enough money in her account to meet that 

, 
I 

I 

, 

month‘s mortgage payment. Complaint at 7 45. On May 25. 1995. he wired $2,000 from Enid 

I ’96 to Rebecca Levenson’s bank account in Pittsburgh. Pennsylvania so other family members 

I would not discover that he had looted her assets. Complaint at 7 47. Joseph P. Waldholtz’s 

management of the Enid committees’ bank accounts was a constant exercise in “robbing Peter lo I 
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pay Paul," embezzling funds from the Enid committees to prevent discovery of his earlier 

crimes. all to M e r  his personal goal of enhancing his reputation as a political kingmaker. 

Throughout 1994 and well into 1995. Joseph P. Waldholtz obtained a series of loans fiom 

D. Forrest Greene under the pretext of needing the money to cope with financial setbacks caused 

by his mother. Joseph P. Waldholtz used these funds for an entirely different purpose: to 

maintain the illusion of personal wealth and to secretly h d  the Enid '94 campaign. He 

continued buying expensive clothing; he continued to pay for lavish dining out am! lengthy bar 

tabs; and he continued to let Enid believe that she was funding the 1994 campaign with her OW. 

lawful money. Most importantly. as mentioned above, Joseph P. Waldholtz used the money for 

his own personal benefit to cover his prior criminal actions in regards to the frauds committed 

against his own mother and grandmother. 

Joseph P. Waldholtz also consistently deposited the money from D. Forrest Greene into 

the Enid committees. The steady infusions of cash into Enid '94 from January through the 

middle of August 1994. were done without Enid's knowledge. The cash transfers of which Enid 

was aware. she believed were from the proceeds of a legitimate asse? swap between herself and 

her father. using a piece of marital property that Joseph P. Waldhoitz assured her was legitimate. 

Ultimately. like the money that Joseph P. Waldholtz embezzled for his own personal gain. these 

cash infusions into the Enid committees were for the benefit of Joseph P. Waldholtz. As twisted 

as rhat argument sounds. it is as twisted as Joseph P. Waldholtz's psyche was. His life was a lie. 

spinning out of control. The only way he could control that lie was to attempt to continue it. 

E'Jentually, or1 November 11. 1995. his house of cards crumbled, and with it, the lives of Enid 

Greene and their baby daughter. 
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Generally, the knowledge of the agent is imputed to the principial. However. the law 

This "exception" is recognizes an "adverse interest exception" to this general principle. 

discussed in 3 Am. Jur. 2d (Agency), $290: 

Where the conduct and dealings of an agent are such as to raise a clear presumption that 
he will not communicate to the principal the facts in controversy. as where the agent 
acting nominally as such is in reality acting in his own business or for his own'personal 
interest and adversely to the principal. or is acting fraudulently against the interests of the 
principal. or for any other reason has a motive or interest in concealing the facts from his 
principal. then contrary to the general rule. the knowledge of the agent is not imputed to 
the principal. 

3 Am. Jur. 2d (Agency), 3 290 at 794 (Law. Co-op. 1986) (emphasis added) (citations omitted). 

The treatise further states: 

This Is the case where the agent is engaged in committing an independent fraudulent act 
on his own account and the facts to be imputed relate to this fraudulent act so that the 
communication of such facts to the principal would necessarily prevent the 
consummation of the fraud .... This rule also applies where the agent is engaged in 
prosecuting some fraudulent or illegal enterprise the success of which would be impaired 
or defeated by the disclosure to his principal of the notice or knowledge sou- 
imputed. In all such cases, it is obvious that the agent will not communicate the true facts 
to the principal and there is no latitude for any presumption that he will. 

- Id. at 795 (citations omitted). 

It is clear that Joseph P. Waldholtz. as husband and as treasurer. did not communicate his 

fraud to Enid Greene or to the Enid committees. As soon as Enid became aware of the misdeeds 

of Joseph P. Waldholtz. she did everything she could to correct his criminal actions. She 

immediately fired Joseph P. Waldholtz from his position as treasurer: she notified law 

enforcement authorities; she notified the FEC; she hired Coopers & Lybrand at a great, personal 

cost to reconstruct the Enid committee records and to correct previously filed FEC reports; she 

hired attorneys to assist the accountants; and finally. she became treasurer of her committees. At 

a great. personal. ernotional, cost to Enid Greene and her family, her devastated private life 

became public. 



The test for principal liability, according to principles of agency law, is whether Joseph P. 

Waldholtz was acting within the scope of his employment when he committed his criminal fraud 

- whether the purpose of his actions was to benefit the employer and nor necessaaily whether 

there was in fact some incidental benefit to the employer. - See, ss Smdard Oil CO. of Texas V. 

United States. 307 F.2d 120. 128 (5” Cir. 1962) (where agent‘s fraudulent acts in violation of 15 

U.S.C. 9 715 - et g. were not intended to benefit defendant corporation. those acts were not 

imputable to corporation; conviction reversed and judgment rendered in favor of covoration). 

The record here shows that Joseph P. Waldholtz’s actions were intended to benefit him 

personally. both financially and psychologically, and he acted outside the scope of his 

employment when he canied out his various criminal schemes. Accordingly. the Enid 

committees and Enid Greene. as treasurer. may not be held respansible for his actions. 

2. Joseph P. ~ a ~ a ~ o ~ ~  SO ~ o ~ ~ ~ ~ t e ~ y  Dominated the Enid Committees 
That Me Became Their Alter Ego and, as Such, He is Personally 
Responsible for the FECA Violations That He ~ o m ~ i ~ e a  While 
Treasurer of the Enid Committees. 

In analyzing the potential liability of the Enid committees. it is instructive to review cases 

involving the piercing of the corporate veil. See. e.g.. Fidenas AG v. Honeywell, 501 F.Supp. 

1029. IO37 (S.D. NY 1980) (“The tests for finding agency so as IO hold a parent cosporation 

liable for Ihe obligations of its subsidiary. however. are virtually the same as those for piercing 

the corporate veil.”). 

Essentially. Joseph P. Waldholtz was a rogue officer in an unincorporated association. 

Joseph P. Waldholtz. as treasurer of the Enid committees, so thoroughly controlled the 

Committees that he became their alter ego. It is appropriate to look past the unincorporated 

association form 

“[Tlhe equitable 

of the Enid committees to impose liability solely on Joseph P. Waldholtz. 

tool of piercing the corporate veil on the basis of the alter ego theory is 
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appropriately utilized 'when the court must prevent fraud, illegality, or injustice. or 

recognition of the corporate entity would defeat public policy or shield someone from liability 

for a crime."' May Bell Schmid v. Roehm GmbH. 544 F.Supp. 273. 375 (D. Kan. 1983) 

(citaiions omitted) (emphasis added). "The corporate veil will be pierced only when the 

corporate 'form has been used to achieve fraud. or when the corporation has been so dominated 

by an individual or another corporation.. .and its separate identity SO disregarded. that it primarily 

transacted the dominator's business rather than its own and can be called the other's alter ego. 

Costarnar Shipping Co. v. Kim-Sail Ltd., 1995 US. Dist. LEXIS 18430 at 7 (December 13. 

1995) (citations omitted) (emphasis added). 

... 

Courts look to several factors in determining whether to pierce the corporate veil. 

including the intermingling of corporate and personal funds. undercapitalization of the 

corporation. failure to observe corporate formalities including the maintenance of books and 

records. failure to pay dividends. insolvency at the time of a transaction. siphoning off of funds. 

and the inactivity of other officers and directors. - Id. (citing William Wrigley Jr. Co. v. Waters. 

890 F.Zd 594.600-01 (Znd Cir. 1989) (collecting cases)). "Although there is no set m!e as to how 

many of these factors must be present to pierce the corporate veil. the 'general principle followed 

by the courts has been that liability is imposed when doing so would achieve an equitable 

e t . " '  - Id. (citing William Wrigley Jr. Co. v. Waters. 890 F.2d 594. 601 (Ind Cir. 1989) 

(emphasis added)). Certainly. not all of the factors listed above are directly applicable to the 

case of the Enid committees and the actions of Joseph P. Waldholtz. However. the factors are 

instructive. 

First. Joseph P. Waldholtz regularly commingled Enid committee funds with his personal 

accounts. Indeed. Joseph P. Waldholtz essentially used Enid committee bank accounts 
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interchangeably with his own personal accounts. He paid his credit card bills with Enid 

comminee funds; he wired money from the Enid committees' bank accounts to the bank 

accounts of his mother and grandmother in order to prevent them from discovering his prior 

crimes; he transferred money he obtained by fraud from D. Forrest Gaeene in and Out of the Enid 

committees' bank accounts and used a portion of those funds to maintain his high standard of 

living. Second, because of his actions, the Enid committees were undercapitalized. which 

ultimately led to Joseph P. Waldholtz defrauding millions of dollars from D. Forrest Greene. 

Third. Joseph P. Waldholtz deliberately failed to observe FEC formalities. such as the proper 

maintenance of books and records, so that he could continue to cover up his crimes. It is the 

actions of Joseph P. Waldholtz alone that have led to the FEC investigation. We regularly 

misrepresented the Enid committees' finances and Enid Greene's finances in reports both to the 

FEC and to the United States Congress. Fourth. it is the actions of Joseph P. Waldholtz alone 

that led to the insolvency of both Enid '94 and Enid '96. Fifth, Joseph P. Waldholtz siphoned 

funds from the Committees for his own personal expenses. And sixth. despite Enid Greene's 

efforts to have outside FEC experts, Huckaby & Associates, supervise Joseph P. Waldholtz's 

actions. he operated the Enid committees with no effective supervision. The specialists at 

Huckaby & Associates simply accepted the word of Joseph P. Waldholtz with regard to any 

proposed FEC filings. Joseph P. Waldholtz functioned as an "unchecked" entity. 

"Courts nationwide generally subscribe to the same bottom line: those who commingle 

corporate assets, take actions to hinder or defraud creditors. disregard corporate formalities. 

directly engage in tortious conduct (or direct their company to do so). or otherwise abuse the 

corporate form for an unethical or illegal purpose. will pierce the corporate veil which otherwise 
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insulates them from personal liability." Chemtall. Inc. v. Citi-Chem. Inc., 992 F. S ~ p p .  1390. 

1402 (S.D. GA 1998) (citations omitted) (emphasis added). 

In Geringer v. Wildhorn Ranch. Inc. et al. a wrongful death action. the District Court of 

Colorado held that the Wildhorn Ranch was actually the alter ego of M.R. Watters ("Watters"). 

the "owner" of the Ranch. and the court imposed liability on Watters. 706 F.Supp. I442 (D.Co. 

1988). The court looked to similar factors mentioned above. Wildhorn Ranch is a guest ranch 

located in Teller County, Colorado. The Geringers. a family of four. vacationed there in the 

summer of 1986. During their stay, William Geringer and his son, Jared. rented a paddleboar. 

while Diane Geringer and their daughter, Tara rented another paddleboat. Diane and Tara 

Geringer later watched as William and Jared Geringer drowned after their paddleboat began 

sinking while taking on water. 

The Geringer Court held that Watters could not hide behind the corporate shell of 

Wildhorn Ranch in order to avoid liability. The court found that Watters consistently engaged in 

a course of conduct by which he ignored the existence of the corporate entity: that he conducted 

business as an individual by exercising such paamount and personal control over the operations 

of the corporation that the corporate existence had been disregarded and his business interests 

and own personal interests could not be reasonably separated; and that his domination of the 

corporation caused injury to the plaintiffs so that to continue to recognize the existence of the 

separate corporate entity would promote injustice. - Id. at 1448 (emphasis added). The court 

pointed to factors such as Watters' payments of debts by funds from another corporation or from 

his own personal funds, depending on the financial condition of the various entities when the 

debt came due. Additionally, Watters failed to keep records of loans and was unable to produce 

certain required ledgers. - Id. at 1449. 
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The Tenth Circuit has also held that “in order to establish as a rnaaer of law that the 

corporate veil should be pierced and that an individual should be held liable for actions nhat were 

carried out in the name of the corporation. it must appem that the corporation was being misused 

in some manner. For example, that its funds were being divertsd or a fraud. constructive or 

express. was being carried out.” Trustees of The Colorado Cement Masons Apprentice Trust 

Fund. et al. v. Burton Levy. et a].. No. 78-1057 and 78-1058. at 7) (IOth Cir., August 17. 1979) 

(unpublished) (as cited in May Bell Schmid v. R o e h  GmbH. 544 F.Supp. 272. 275 (D. Kan. 

1982)). 

Clearly. the Enid committees and Enid Greene. as treasurer, should not be held liabie for 

the rogue actions of Joseph P. Waldholtz. He acted in his own self-interest, He was not 

following the directions of Enid Greene. and the Enid comminees cenainly did not benefit from 

his actions. He clearly abused his position as treasurer of the Enid committees for his own 

personal benefit. He and he alone should be held accountable foi the actions he took in the name 

of the Enid committees. 

The General Counsel takes the simplistic view that the Enid committees benefited from 

the actions of Joseph P. Waldholtz because the Enid committees received a large portion of the 

$3 million that Joseph P. Waldholtz obtained by fraud from D, Forrest Greene. However. it is 

Joseph P. Waldholtz‘s criminal actions that led to the demise of the Enid committees and to the 

end of Enid Greene‘s promising political career. Certainly, there was no true benefit here ‘to 

anyone other than Joseph P. Waldholtz, who received the national attention and media limelight 

that he always craved, no matter the form. 
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C. The Committees, and Enid Greene, As Treasurer9 Were ~ i ~ ~ ~ s  Of Joseph P. 
Wsldboltz's Criminal Actions And It Would Be F u ~ ~ ~ ~ @ ~ ~ ~ ~ ~  Unfair For The 
Commission To Impose Any Liability Upon The Committees, or Enid Greene, 
As Treasurer. 

Enid Greene, as successor treasurer, did everything the Commission could espect a 

candidate to do once she discovered the criminal misdeeds of the treasurer of the Enid 

committees, Joseph P. Waldholtz. When Joseph P. Waldholtz abandoned his wife and ten (IO) 

week old daughter to evade a Department of Justice probe, Ms. Greene immediately fired him 

from his position as treasurer; she notified the FEC; she notified the FBI: she notified locai iaw 

enforcement; and, at a cost of more than $1 50.000, she hired nationally-renowned accountants to 

reconstruct the Enid committee records and file corrected reports with the FEC so that the 

fundamental disclosure goal of FECA would be satisfied. To punish her for doing the right 

things reaches an absurd result. 

As a practical matter. taking further action against the Enid committees or Enid Greene. 

as treasurer. would be a fruitless waste of the Commission's preciously scarce resources. as 

noted above in the Tsongas matter. Enid '94 and Enid '96 are more than deeply in debt for the 

attorneys' and accountants' fees made necessay by Joseph P. Waldholtz's criminal actions. I n  

calendar year 1997. Enid '94 received no contributions from individuals and has received no 

individual contributions in 1998. Enid '96 received $50 in individual contributions in calendar 

year 1997, but no individual contributions thus far in 1998. 

Moreover. the candidate, Enid Greene, the only individual who could conceivably raise 

funds for the Committees. is in no position to do so. Ms. Greene liquidated virtually all of her 

remaining personal assets (those that had not already been stolen by Joseph P. Waldholtz; in 

1996, including selling her home in Salt Lake City, in order to pay the legal and accounting fees 
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the Enid committees incurred for successfully fending off the govemment's criminal 

investigation and correcting the Enid committees' FEC reports. These are dl expenses that 

would not have been incurred but for Joseph P. Waldholtz's criminal activities. Until v e p  

recent!y. Ms. Greene has been an unemployed single mother. having received a final decree of 

divorce from Joseph P. Waldholtz in August 1996. She has no assets from which the 

Commission could make any recovery. 

It would be fundamentally unfair to hold the Enid committees liable for the actions of a 

rogue officer. Joseph P. Waldholtz. Ms. Greene holds no federal office and is not a candidate for 

federal office. There will be no deterrent effect served for the simple reason that Enid Greene 

and the Enid committees were not responsible for Joseph P. Waldhohz's criminal actions. The 

true criminal. Joseph P. Waldholtz, has been prosecuted and convicted. The true victim. D. 

Forrest Greene. has a court judgment against Joseph P. Waldholtz. Enid Greene is attempting to 

move on with her life and to raise her young daughter. It is time for the FEC to use its resources 

productively. by pursuing the true responsible party: Joseph P. Waldholtz. 
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IV. CQNCLUSIOW 

For all of the above reasions and those set forth in our previous responses. the 

Commission should reject the General Counsel's recommendation that there is probable cause to 

believe that the Enid committees and Enid Greene, as treasurer, violated my provision of FECA. 

We respectfully request the Commission take no further action and close its file in this matter. 

Respectfully submitted. 

w-bw 
Charles H. Roistacher 

Eirett G. Kappel 

Powell. Goldstein, Frazer & Murphy LLP 
100 1 Pennsylvania Avenue, NW 
Washington. D.C. 20004 
Phone: (202) 347-0866 
Fax (202) 624-7222 

Counsel to Enid '94 and Enid Grrene. as Treasurer 
Counsel to Enid '96 and Enid Greene. as Treasurer 
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FQR THE DISTRICT QF COLUMBIA 

Holding A Criminal Term 

U N I T E D  STATES OF AMERICA 

V. 

JOSEPH P. WALDHOLTZ, 
Defendant. 

Grand Jury Sworn In On Octob@r 7, 1994 

The Grand Jury Charges: 

-.- 

Criminal NO. : 

Grand Jury Original 

Violations: 
18 U . S . C .  5 1344 

18 U.S.C. 5 2 
(Bank Fraud) 

(Aiding and Abetting) 
18 U.S.C. g 982(a) ( 2 )  and 

(b) ( I O B )  
(Criminal Forfeiture) 

MAY - 2 i996 
COU*TS "E Tn"" T*E'T*"V'N .;L::?;c, t(3. a!SyR;CT COURT 

. z s r x Y  OF COLLIMGIA Introduction 

1. At all times material herein: 

A )  The defendant JOSEPH P. WALDHOLTZ was the husband o f  

Enid Greene Waldholtz, the elected Congressional Representatlve of 

the Second Congressional District of the state of Utah. JOSEPH P. 

WALDHOLTZ worked full-time in Representative WaLdholtz's 

congressional office, but received no salary. Joseph and Enid 

Waldholtz were legal reaidefits of the state of Utah, but also  had 

a residence in the District o f  Columbia, where they lived While 

Representative Waldholtz was serving in Congress. 



I3) The defendant JOSEPH B. B&LDHOLTZ and his wife, Fnid 

Greene Waldholtz, maintained joint checking accounts at the Wright 

Patman Congressional Federal Credit Union (hereinafter sometimes 

referred to as "CFCU"), Pocated in Washington, D.C., and at First 

Security Bank of Utah (hereinafter sometimes referred to as fsFSB") , 
located in Salt Lake City, Utah. 

. -6 

C) The Congressional Federal Credit Union and First 

Security Bank of Utah were financial institutions as defined by 

Title 18 U.S.C. 5 2 0 .  

The Consressional Federal Credit Union/ 
First Securitv Bank Cfieck Kite 

2. Beginning on or about January 1995 and continuing up t o  on 

or about March 3 ,  1995, the defendant JOSEPH P. WALDHOLTZ devised 

a scheme and artifice to defraud the Congressional Federal Credit 

Union and F i r s t  Secirity Bank by executing a cheek kiting scheme 

whereby he made cross deposits into Account Number 106413 at CFCU 

and into Account Number 051-10075-51 at FSB, making it appear that 

there were substantial balances in both accounts. In fact, as the 

defendant JOSEPH P. WUDROLTZ knew, the actual balances in t h e  

accounts were negligible or negative. 

3 .  A standard general practice applied by financial 

institutions concerning deposits and access to deposited funds is 

as follows: When an account holder deposits a check into h i s  

account at a bank, that bank sends the actual check, by United 

States mail or other means, to the bank upon which the check was 

drawn. The bank upon which the check was drawn then determines if 

the person who wrote the check has sufficient funds in his accaunt 
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to pay the check. If he does, the bank upon which the check was 

drawn pays the  check by sending the money to the bank into which 

the check was deposited as a credit. Once the bank has received 

the deposited funds from the bank upon which the check was drawn, 

then the customer who deposited the check is permitted to use the 

money. There is usually a delay of several days between the time 

that a check is deposited and the time that t h e  customer is given 

access to the funds. 

,-e 

4 .  In contrast to the general banking practices described in 

the proceeding paragraph, it was the practice of the CFCU and FSB, 

in certain ClrCUmStanCeS, to give a customer immediate credit fo r  

h i s  deposited check. That is, the customer would be allowed to 

write checks based on the deposit immediately, without waiting for 

the deposited check to be sent to the bank upon which it was drawn 

and without waiting for that bank to determine whether the account 

had sufficient funds to cover the amount of the check, When this 

was done, the bank allowed the customer the temporary 'hse of its 

own money expecting the deposited check to be paid. This practice 

is referred to as paying a check against uncollected funds. 

5. It was the policy of CFCU to pay checks drawn on 

uncollected funds checks deposited into the customer's account. 

6. It was the policy of FSB to pay checks drawn on 

uncollected furids checks in cases in which a bank officer approved 

the paynent of such checks. 

7. As part of the scheme and artifice to defraud, the 

defendant JOSEPH P. WAltDHQLTZ made numerous misrepresentations to 
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FSB regarding the source and availability of funds to which he 

claimed to have access, thereby causing FSB to pay checks based on 

uncollected funds. For example, JOSEPPI P. WALDIIOLTZ repeatedly 

promised large transfers of funds into his FSB account from a 

trust, supposedly with a value of millions of dollars, located in 

Pittsburgh, Pennsylvania when, in fact, as JOSEPH P. WALDHOLTZ 

knew, no such trust existed. 

.'- 

8 .  It was a part of the scheme and artifice to defraud that 

the defendant JOSEPH P. WALDHOLTZ used his knowledge- of the 

practice of CFCU and FSB of giving him immediate credit for his 

deposits to carry out a check kiting scheme. 

9 .  It was a part of the said scheme and artifice to defraud 

that: 

A)  JOSEPE P. WALDWOLTZ would write checks on his account 

at FSB knowing that he did not have sufficient funds to cover them; 

8) JOSEPH P. WALDHOLTZ then deposited these checks at 

CFCU where he knew he would get immediate credit -in his CFCU 
account; 

C )  As a result SQSEPH P. WALDHOLTZIS CFCU account 

balances would reflect more money than was actually available; 

D) JOSEPH B .  WALDHOLTZ then would write checks on his 

CFCU accounts knowing that he d i d  not have sufficient money to 

cover them, since h i s  account balance was artificially inflated by 

deposits of insufficient funds checks from FSB. 

10. It was a further part of the said scheme and artifice to 

defraud that JOSEPH B. WALDHOLTZ, through the exchange of worthless 
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checks back and forth between the CFCU and FSB, did artificially 

inflate the balances in the accounts and obtain the use of monies, 

funds and credits to which he was not entitled. At the height of 

the scheme, the defendant8s accounts at CFCU and FSB showed a 

combined apparent positive balance of approximately $ 7 5 2 , 0 0 0 ,  While 

the two accounts in fact had a combined negative balance of 

approximately $197,000. 

.c 

, 

11. During the course of this check kiting scheme, JOSEPH P. 

WALDHQLTZ wrote approximately $1,445,000 worth of worthless checks 

drawn on his account at FSB which he deposited into his account at 

CFCU. Similarly, the defendant wrote approximately $1,515,000 

worth of worthless checks drawn on his account at CFCU which Re 

deposited into his account at FSB. During the scheme, JQSEPN B .  

WALDHQLTZ did not any make any deposits into the accounts which 

reflected money legitimately available to him. 

12. During the course of this check kiting scheme, the 

defendant wrote checks drawn on his CFCU account to pa&ies other 

than FSB worth approximately $66,000. These checks were paid by 

CFCU. During the course of this check kiting scheme, the defendant 

also wrote checks drawn on his FSB account to parties other than 

CFCU worth approximately $141,000. These checks were paid by FSB. 

But for the defendant's scheme to defraud, CFCU and FSB would not  

have paid these checks. 

13. On or about March 2, 1995, CFCU and FSB discovered the 

defendant's check kiting scheme and CFCU froze the defendant's 

checking account. After CFCU and FSB reviewed the defendant's 

5 



accounts and exchanged certain of the defendant Os checks, the banks 

determined that the result was that Waldholtz's account at FSB had 

an overdraft of approximately $209,000. 
. .F 

14. On or about the dates listed below, within the District 

of Columbia, the defendant JOSEPH P. WALDHOLTZ for the purpose of 

executing and attempting to execute the scheme and artifice to 

2,. defraud both banks as set forth in paragraphs one through twelve 

e'+ ! i  above, did knowingly deposit, and caused to be deposited, checks 

into CFCU and FSB, in the amounts listed below, drawn. on the 

d 
I -. 
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G Waldholtz accounts at CFCU and FSB. 

Four 
i' Five 

Six 
Seven 
Eight 
Nine 

Ten 
Eleven 
Twelve 
Thirteen 
Fourteen 
Fifteen 
Sixteen 
Seventeen 
Eighteen 
Nineteen 
Twenty 
Twenty-one 

Twenty-two 
Twenty-three 

Twenty-€our 

- Date 
2/3/95 
2/3/95 
2/6/95 

2/7/95 
2/8/95 
2/9/95 
2 f 10195 
2/13 f95 
2 114 1 9 5  

2/15/95 
2/16/95 
2/16/95 
2/17/95 
2/21/95 
2/21/95 
2 / 22 f95 
2/22/95 
2/23/95 
2 / 24/95 
2/24/95 
2/27/95 

2/27/95 
2/28/95 

2/28/95 

source Denosited Total Value 
CFCU Check No. 101 FSE s 10,000.00 
FSB Check No. 732 
FSB Check Nos. 

CFCU Check No. 102 
FSB Check No. 776 
CFCU Check No. 103 
FSB Check No. 778 
CFCU Check No. 104 
FSB Check Nos. 
781, 782, 783, 784 
CFCU Check No. 106 
CFCU Check No. 108 
FSB Check No. 793 
CFCU Check No. 110 
CFCU Check No. 112 
FSB Check No. 801 
CFCU Check No. 113 
FSB Check No. 806 
FSB Check No. 80% 
CFCU Check No. 114 
FSB Check No. 809 
CFCU Check Nos. 
116, 117 
FSB Check No. 826 
CFCU Check Nos. 
127, 128 
FSB Check No. 830 

751, 752, 753 

CFCU 
CFCU 

FSB 
CFCU 
FSB 
CFCU 
FSB 
CFCU 

FS B 
FSB 
CFCU 
FSB 
FSB 
CFCU 
FSB 
CFCU 
CFCU 
FS B 
CFCU 
FSB 

CFCU 
FSB 

CFCU 

s 10,000.00 

s 20,000.00 
S 30,000.00 

$ 25;OOO.OO 
$ 50,000.00 
$ 65,000.00 
S 65,000.00 
$ 85,000.00 

$1OO,OGO.OY) 
.. 

s 50,000.00 
$100,000.00 
S 50,000.00 
$150,000.00 
$100,000.00 
$100,000.00 
$100,000.00 
$150,000.00 
$150, 000. 00 
5150, 000. 90 
$250,000.00 

$150,000.00 
$200,000.00 

$150,000.00 
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Twenty-five 
Twenty-six 
Twenty-seven 

3/1/95 CFCU Check No. 120 FSB 5250,000.00 

3/2/95 FSB Check No. 832 CFCU $250, DOL). 00 
3/1/95 FSB Cheek No. 814 CFCU siso,oso.oa 

TOTAL $ 2 , 9 6 0 , 0 0 0  
. .r- 

(In violation of 18 United States Code, Sections 1344 and 2 )  
(Bank Fraud and Aidinq and Abetting) 

FORFEITURE ALLEGATION 

1, The allegations of Paragraphs One through Fourteen of 

this indictment are realleged and by this reference are fully 

incorporated herein for the purpose of alleging fcrfeitures to the 

United States of America pursuant t'o the provisions of Title 18 

U.S.C. § 982 (a) (2). 

2 .  As a result of the offenses alleged in Counts One through 

Twenty-Seven, the defendant, JQSBPE P. WALDHIOLTZ shall forfeit to 

the United States all property constituting, or derived from, 

proceeds the defendant obtained directly or indirectly, as a result 

of such offenses, including but not limited to: 

a. $209,000 in United States currency and all interest and 

proceeds traceable thereto, in that such sum in aggregate is 

property which was property constituting, or derived from, proceeds 

obtained directly or indirectly-as a result of the Sank frauds in 

violation of 18 U.S .C .  S S  1344, and 982. 

b. If any of the property described above as being subject 

to forfeiture, as a result of any act or omission of the defendant 

(1) cannot be located upon the exercise of due 

( 2 )  has been transferred or sold to, or deposited with, 

diligence; 

a third person; 
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( 3 )  has been placed beyond the jurisdiction of the 

( 4 )  has been substantially diminished in value; or 

(5) has been commingled with other property lwhich 

court; 

cannot be subdivided without difficulty; 

it is the intent of the United States, pursuant to Title 18, U . S . C .  

Code 982(b)(l)(B) to seek forfeiture of any other property of said 

defendant up to the value of the above forfeiture property. 

(In violation of Title 18 United States Code, Section 
9 8 2 ( a )  ( 2 )  and (b) (1) (B)) (Criminal Forfeiture) 

A TRUE BILL: 

ATTORNEY OF THE UNITED BTATES IN 
AND FOR THE DISTRICT OF COLUMBIA 

FOREPERSON - 

... 
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Pamela Bethel, Esquire 
Barbara Nicastro, Esquire 
Bethel li Nicastro 
2021 L Street, N.W. 
Suite 300 
Washington, DC 20036 

Re.: Joseph P. Waldholtz, Cr. Case lo. 96-145 (MJ) .. 
Dear Ms. Bethel and Ms. Nicastro: 

This letter sets forth the terms and conditions of the Plea 
Agreement which this Office is willing to enter into With your 
client, Joseph P. Waldholtz, regarding the charge3 in the above 
captioned-case and other matters presently under investigation. 

1. CHARGES 

Mr. Waldholtz agrees to enter a plea of guilty in the United 
States District Court for the District of Columbia to one count 
of bank fraud (18 U.S.C.  1344) and agrees to criminal 
forfeiture of $14,910 (18 U.S.C. 9-82(a) (2) and (b) (1) ( a ) )  as 
charged in Count Twenty-Ople and in the Forfeiture Count of the 
Indictment returned against him-in Criminal Case No. 96-143. In 
addition, Mr. Waldholtz agrees to plead guilty to a three-count 
Information charging him with one count of making a false 
statement (18 U.S.C. E lQQl), one count of waking a false report 
to the Federal Election Commission ( V E C " )  (2 U.S.C. 5 437g(d) 
and 5 b41a), and one count df willfully aiding or assisting in 
filing a false or fraudulent tax return (26 U . S . C .  7 2 0 6 ( 2 ) ) .  
The Information will be filed on a date determined by the 
government. Joseph Waldholtz agrees that, for the purposes of 
this plea, venue for all charges is properly before the United 
States District Court for the District ~f Columbia end agrees ta 
waive any challenges to venue. 



2. FACTUAL ADMISSPON OF GUILT 

Pursuant to Rule ll(e)(6), Federal Rules of Criminal 
Procedure, and Rule 410 of the Federal Rules of Evidence, Nr. 
Waldholtz agrees to state under oath that the following statement 
of his actions is true and accurate. 
the following facts constitute all of the relevant facts of 
conviction. 

The government agrees that 

The charges set forth in Section 1, above, arise from the 
following facts: 

a. Bank Fraud 

I. O f f e n s e  of conviction 

Mr. Waldholtz pleads guilty bo Count Twenty-One of the 
Indictment and admits that, as part of a scheme and artifice to 
defraud, on or about February 27, 1995, De deposited into e 
checking account at the First Security Bank of Utah (I8FiPst 
Security") two checks, numbered 116 and 117, drawn on a checking 
account at the Wright Patman Congressional Federal Credit Union 
(IICFCU1I) in the total amount of $250,000, knowing that there were 
not sufficient funds in the CFCU account to pay those checks and 
intending to create the erroneous appearance that sufficient 
funds were available. 

2. Relevant: Conduct 

From late January of 1995 through early March of 1995, 
Joseph Waldholtz engaged in a scheme and artifice to defraud 
First Security and CFCU through "check kitingaa between joint 
checking accounts that he and his e f e ,  Enid Green@ Waldnoltz, 
had at First Security (Aqcount No. 651-1075-51) and CFCU (Account 
No. 106413). He began carryinq- out this scheme on February 3, 
1995, by depositing into the First Security account a check for 
$10,000 drawn an the CFCU account and depositing into the CFCU 
account a check for $10,000 drawn on the First Security account. 
A t  the time he wrate those checks and made those deposits, Joseph 
Waldholtz knew that there Were not sufficient funds in either 
account to cover the amounts of the checks. 

Mr. Waldholtz continued to make cross deposits into the two 
accounts in order to make it appear that there were substantial 
balances in both accounts whenl in fact, the actual balances were 
negligible or negative. In addition, E&. WaldhoBtz wrote checks 
on both accounts to third parties. First Security and CFCU paid 
those checks because Mr. Waldholtz's actions made it appear that 
the accounts had sufficient balances to pay the checks. Between 
February 3, 1995 and P4arch 2, 1995, First Security paid ch@cks.to 
third parties totaling approximately S130,000 and checks totali* 
approximately $11,010 to Mr. Waldholtz. During the same time 
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period, cFCU paid checks to third parties 
$62,000 and checks totaling approximately 
Waldholtz. 

totaling approximately 
$3,900 to Mr. 

In reality, there were virtually no funds in either aCCQUnt 
to pay those checks. After CFCU and FSB discovered the check 
kiting scheme and exchanged certain checks, the Waldholtzs' 
account at First Security had a negative balance or overdraft of 
approximately $209,000 and the account at CFCU had no overdraft. 
Mr. Waldholtz covered the overdraft by depositing into the First 
Security account money which was prbvided by Enid Greene 
Waldholtz's father, D. Forrest Greene. 

b. False Statements and False IPEC Reports 

Joseph Waldholtz was the treasurer of Enid Waldholtz's 1994 
congressional campaign committee, which was called "Enid ' 94 " 
("the Committeeq1). A s  treasurer, Mr. Waldholtz was responsible 
for preparing various FEC forms and reports regarding the 
Committee's receipts and disbursements and was responsibl- fo r  
certifying that the Committee's submissions were "to the best Of 
[his] knowledge and belief . . .true, correct'and complete." 

On or about January 31, 1995, Mr. Waldholtz signed the 1994 
Year End Report (FEC Form 3) for Enid '94 and signed the Report 
to certify that it was true, correct and complete. Mr. Waldholtz 
then caused the Report ta be f i l e d  with the FEC. A t  the time 
that he signed the Report and caused it to be filed, Joseph 
Waldholtz knew that the Report contained a substantial number of 
false statements of material facts and omissions of material 
facts and that the Report was not true, correct or complete. 

During calendar year 1994, En* bJaldholtz9s father, D. 
Forrest Greene, had deposited approximately $2,800,000 into the 
personal bank accounts of Joseph and Enid Waldholtz. Joseph 
Waldholtz knew that during calendar year 1994 almost $1,800,000 
provided by Mr. Greene was transferred from the Waldholtzsv 
personal accounts to Enid '94. Joseph WaldhoLtz also knew that 
neither he nor Enid Waldholtz were receiving salaries during most 
of 1994 and that neither henor Enid Waldholtz had sufficient 
personal funds, independent of those provided by Mr. Greene, tQ 
cover the transfers to Enid '94. 

Despite the fact that he knew that the funds that were 
transferred from the personal accounts of Joseph and Enid 
Waldholtz to Enid '94 had been provided by M r .  Greene, Joseph 
Waldholtz reported on various FEC Reports, including the 1994 
Year End Report, that the transferred funds represented Enid 
Waldholtz's personal assets. Mr. Waldholtz made those false 
statements and misrepresentations because he knew that the FEC. 
regulations that limit campaign contributions to $1,000 per 
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election cycle do not apply to contributions that a candidate 
makes with her own funds. 

Mr. Waldholtz further admits that he created "ghost 
contributors*' to Enid '94. Mr. Waldholtz willfully reported 
false names and addresses of alleged contributors to the Enid ' 9 4  
campaign, even though he,knew that the persons did not,make 
contributions to Enid '94. 

c. Willfully Aiding or Assisting in Piling a False 
or Fraudulent Tax Return 

Joseph and Enid Greene Waldholtz were married in August Of 
1993, but decided to file separate federal tax returns for the 
1993 tax year. During 1993, Enid Greene Waldholtz sold shares of 
securities that she owned which had appreciated in value. As a 
result of that appreciation, Enid Greene Waldholtz incurred and 
had the obligation to report a long term capital gain Of 
approximately $39,000. 

Enid Greene Waldholtz told Joseph Waldholtz that she would 
have to pay income tax on that capital gain and, to prevent her 
from having to pay the tax, Joseph Waldholtz told Enid Greene 
Waldholtz that he would give her stock on which he said he had 
incurred a long term capital loss in excess of the amount of her 
capital gain. Joseph Waldholtz then prov ded Enid Greene 
Waldholtz with the name of the stock that he falsely claimed to 
have given her and the date on which he c aimed to have given the 
stock to her, the date that he claimed to have purchased the 
stock, the number of shares he claimed to have purchased, and its 
alleged basis. 

Those figures created a phonFapital loss of more than 
S56,000, which Enid Greene Waldhaltz reported as a long term 
capital lass, thereby eliminating any tax liability for Enid 
Greene Waldholtz fo r  the $39,060 capital gain. Joseph Waldholtz 
knew that he did not own the stock, that he had not arid could not 
give the stock to-Enid Greene Waldholtz, and that the basis  
figures were false. 
would use the false information in preparing her 1993 tax return 
and that the information would create a false capital lass. 

* 

Joseph Waldholtz knew that Enid Waldholtz 

3. ADDITIONAL CHARGES 

If Mr. Waldholtz completely fulfills all of'his obligations 
under this Agreement, the United States Attorney's Office for the 
District of Columbia agrees not to bring any additional criminal 
or civil charges against him for conduct regarding: (1) bank 
fraud or check kiting involving First Security Bank of Utah, the 
Wright Patrnan Congressional Federal Credit Union, Merrill Lynch, 
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Pittsburgh National Bank, or NatiansBank; (2) forgery Or 
uttering of financial instruments involving First Security, CFCU 
or'Nations5ank checking accounts or Congressional paychecks; and 
(3) forgery of "Ginny Mae" securities; provided that he provides 
full information about all such matters pursuant to Section 6 of 
this Agreement. 

In addition, if Mr. Waldholtz completely fulfills all of his 
obligations under this Agreement, the United States Attorney's 
Office for the District of Columbia agrees not to bring any 
additional criminal charges against him for conduct regarding (1) 
false statements or violations related to any FEC reports or 
other reports filed by any campaign committee of other 
organization supporting the 1992 Congressional campaign of Enid 
Greene or the 31994 and I996 Congressional campaigns of Enid 
Greene Waldholtz; and ( 2 )  tax violations arising from the federal 
tax returns filed by Joseph Waldholtz separately, or jointly with 
Enid Greene Waldholtz, for the tax years 1992 through 1994, or 
from the 1993 federal tax return of Enid Greens Waldholtz; 
provided that he provides full information about all such matters 
pursuant to Section 6 of this Agreement. 

The United States also agrees to dismiss all remaining 
counts of the Indictment at the time of sentencing. 

By entering this agreement, the United States Attorney does 
not compromise any civil liability, including but not limited to 
any tax liability or liability to or regarding the Federal 
Election Commission, which he may have incurred ob may incur as a 
result of his conduct and his plea of guilty to the charges 
specified in paragraph one of this agreement. Mr. Waldholtz 
agrees to cooperate with employees of the Civil Division of the 
Internal Revenue Service ( l a I R S * l ) ,  *e civil Division of the 
United States Attorney's,Office, the Federal Election Commission 
and law enforcemenr agents work-ing with those employees, in 
making an assessment of his civil tax and FEC liabilities. Mr. 
Waldholtz specifically authorizes release to the agencies and 
divisions specified above of information in the possession or 
custody of the IRS or FEC and disclosure of matters occurring 
before the grand jury for purposes of making those assessments. 

The United States agrees that, apart from the conduct 
described in Section 2 of this Agreement, there is no other 
conduct which the government will assert as constituting 
"relevant conduct" as that term is used in Section 1B1.3 of the 
Sentencing Guidelines for the purposes of Mr. Waldholtz's 
sentence. 

The United States further agrees not to initiate any other 
civil or criminal forfeiture actions against any property which 
it currently knows to belong to Mr. Waldholtz or for which the 
government currently knows that Mr. Waldholtz is a stakeholder OK 
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potential stakeholder. The Office of the United States Attorney 
for  the District of Columbia further slates that it is not aware 
of any existing criminal charges agaiflst Mr. Welcfiholtz or of any 
pending investigation in which Mr. Waldholtz is a target in any 
other federal judicial district. 
Attorney further agrees to bring no additional charges for any 
violations or potential violations of the District O f  Cplumbia 
Code resulting from the above described conduct. 

The Office of the United States 

4 .  POTENTIAL PENALTIES AND ASSESSHE:NTS 

Mr. Waldholtz understands that (1) for the felony offense O f  
bank fraud, he may be sentenced to a statutory maximum term of. 
imprisonment of not more than 30 years and fhed not more than 
$1,000,000 (la U.S.C. 5 1344); ( 2 )  for the felony offense of 
making a false statement (18 U.S.C. § loon), he may be sentenced 
to a statutory maximum of not more than five years and fined not 
more than $250,000 (18 U.S.C. S 3571); (3) for the misdemeanor 
offense of causing a false Federal Election Commission Report to 
be filed he may be sentenced to a term of imprisonment of not 
more than one year and a fine of not more than $ 2 5 , 0 0 0  or 300% of 
any contribution ar expenditure involved in such violation ( 2  
U . S . C .  SS 437g(d) (1) ( A ) )  and 441); and (4) for the felony offense 
of willfully assisting in the filing of a false 'tax return he may 
be sentenced to a term of imprisonment for not more than three 
years and fined not more than $250,000 ( 2 6  U.S.C. 5 7 2 0 6 ( 2 ) ) .  
Mr. Waldholtz also understands that he will lose claim of title 
to money and property in the amount of $14,900. 

In addition, upon his release from incarceration, Mr, 
Waldholtz understands that he may be sentenced to a term of 
supervised release of not more than three years (18 U.S.C. 5 
3583). Fursuant to 1 8  U.S.C. § 3 0 w ,  Mr. Waldholtz is required 
to pay a mandatory speciql assessment of $50 for each of his 
felony convictions and of $25 fpr his misdemeanor conviction. He 
agrees to pay this assessment at the time of sentencing. Mr. 
Waldholtz also may be sentenced by the court to a term of 
probation of not more than five years, 18 U.S.C. § 3561, and 
ordered to make restitution, 18 U.S.C. S 3556. The government 
and M r .  Waldholtz stipulate-that there was no financial L o s s  
suffered by either FSB or CFCU and, therefore, agree not to ask 
the Court that Mr. Waldholtz be required to make restitution fo r  
the bank fraud. 

M r .  Waldholtz also understands that a sentencing guideline 
range for his case will be determined by the Court pursuant to 
the provisions of the Sentencing Reform Act of 1984, see 18 
U.S.C. s 3551 5 5 .  

In the event the Court imposes an unlawful sentence, or . 
imposes a sentence outside the range provided by 18 U . S . C .  5 3551 
- et sea., the parties agree that Mr. Waldholtz retains any and all 
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rights he may have to appeal or otherwise seek relief from any 
such sentence. 

Mr. Waldholtz agrees that sentencing shall not take place 
until the government has determined that he has fulfilled his 
obligatians under this agreement and that there is no longer a 
need for his cooperation.. The government agrees that it will not 
unreasonably delay sentencing. 

5. WAIVER OF CONSTITUTION7&L RIGHTS 

Mr. Waldholtz understands that by pleading yuilty in this 
case, he will be giving up the following constitutional rights: 
the right to be indicted by a grand jury for charges other than 
those in the present indictment, the right to plead not guilty, 
the right to a jury trial at which he would have the opportunity 
to present evidence, testify in his own behalf, cross-examine 
witnesses, and to be represented by counsel at any such trial. 
Mr. Waldholtz further understands that if he chose not to testify 
at such a trial, that fact could not be held against him.- Mr. 
Waldholtz would also be presumed innocent until proven guilty, 
and the burden to do so would be on the government, which would 
be required to prove his guilt beyond a reasonable doubt. If Mr. 
Waldheltz were found guilty, he would also have the right to 
appeal his conviction. Mr. Waldholtz also understands that he i s  
waiving his right to challenge the government's evidence that the 
property described in Count Twenty-eight of the Indictment 
constitutes the proceeds of specified unlawful activity as that 
term is used in 18 U.S.C. g 982. 

6. PROVISIQN OF INFORMATION 

Mr. Waldholtz agrees that he WPll cooperate completely, 
candidly, and truthfully with all duly-appointed investigators 
and attorneys of the United Stases, by truthfully providing all 
information in his possession relating directly or indirectly to 
all criminal activity and related matters which concern the 
subject matter of this investigation and of which he has 
knowledge. Mr. Waldholtz must provide information pursuant to 
this agreement whenever, and in whatever form, the United- States 
Attorney's Office shall reasonably request. This includes, but 
is not limited to, submitting to interviews at such reasonable 
times and places as are determined by counsel for the government, 
Providing all documents and other tangible evidence requested of 
him, and providing testimony before a Grand Jury or court or 
other tribunal. All costs of travel and expenses arising from 
any request by the government to provide assistance'and 
cooperation pursuant to this paragraph will be borne by the 
government and not by Mr. Waldholtz. 
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7 .  INCARCERATPON BENDING SENTENCING 

The United States Attorney's. Office waives I t s  right to ask 
that Mr. Waldholtz be detained pending sentencing. The 
government agrees that, based upon the information currently 
known to it, Mr. Waldholtz poses neither a flight risk nor a 
danger to himself or the community a5 those terms are used in 18 
U.S.C. 5 3 1 4 2 .  In the event the government becomes aware of any 
information to the contrary, the government will promptly notify 
Mr. Waldholtz, through his counsel, of such facts, and the. 
reasons the government contends such facts would support a 
finding either of risk of flight or danger to the community. The 
government agrees not to oppsse Mr. Waldholtz,*s request to remove 
Court imposed restrictions an h i s  travel within the United States 
and to permit him to travel domestically pending sentencing. 

8. RESERVATION OF ALLOCUTION 

To the extent not inconsistent with the factual recitetion 
contained herein, the United States reserves the right tQ 
allocute fully at sentencing, to inform the probation office and 
the court of any facts it deems relevant, to correct any factual 
inaccuracies or inadequacies in the presentence report, and to 
respond fully to any post-sentencing motions. The government 
agrees that it will not seek an upward departure in Mr. 
Waldholtz's sentence. 

9 .  SENTENCING GUIDELINES DETERMINATIONS 

The parties understand that if Mr. Waldholtz completely 
fulfills ali of his obligations under this agreement, the United 
States will recommend that he receive the benefit of a 3-level 
reduction in the sentencing guidelkes' offense level, based upon 
his acceptance of responsibility within the meaning af S 3El.l of 
the United States SentenGing Guidelines ( "USSG" ) . -. 

After the government has determined that there is no longer 
a reasonable need for Mr. Waldholtz's cooperation, the government 
(through the departure committee of this Office) will determine 
whether the factors set fozlth in U.S.S.G. $$5Kl.I.(a)(1)-(5) have 
been satisfied. If the factors have been satisfied, the 
government agrees to file a motion on behalf of Mr. Waldholtz 
under U . S . S . G .  S5Kl.1, thus affording the sentencing judge the 
discretion to sentence Mr. Waldholtz below the applicable 
guideline ranges. Mr. Waldholtz understands that the government 
has sole discretion whether to file a motion on his behalf under 
Section 5Kl.l of the Sentencing Guidelines. 

Mr. Waldholtz understands that the final determination of 
how the Sentencing Guidelines apply to this case will be made by 
the court, and that any recommendations by the parties are not 
binding on the court or the U.S. Probation Office. The parties' 

8 



algree that the failure of the court or Probation Office to 
determine the sentencing range in accordance with the 
recommendations of his counsel or the government do not void the 
plea agreement, nor serve as a basis for the withdrawal of Mr. 
Waldholtz's guilty plea. In addition, in the event that, 
subsequent to this agreement, the government receives previously 
unknown information which,is relevant to the above 
reconmendation, the government reserves its right to modify its 
position regarding the recommendations. However, the government 
agrees that, in the event that it receives any such previously 
unknown information, it will promptly notif'y Mr. Waldholtz of the 
nature and source of this information in sufficient time to 
permit Mr. Waldholtz to respond to this information. 

10. BREACH OF AGREEMENT 

Mr. Waldholtz agrees that in the event he fails to Comply 
with any of the provision of this Agreement, or r@fuses to answer 
any questions put to him, or makes any material false or= 
misleading statements to investigators or attorneys of the United 
States, or makes any material false or misleading statements or 
commits any perjury before any grand jury or court, or commits 
any further crimes, this Office will have the right to 
characterize such conduct as a breach of this Agreement, in which 
case this Office's obligations under this Agreement will be void 
and it will have the right to prosecute Mr. Waldholtz for any and 
all offenses that can be charged against him in the District of 
Columbia, or in any other District or in any State. Any such 
prosecutions that are not time-barred by the applicable statute 
of limitations on the date of the signing of this agreement may 
be commenced against Mr. Waldhoitz in accordance with this 
paragraph, notwithstanding the runPring of the statute of 
limitations between that date and the commencement of any such 
prosecutions. Mr. Waldholtz agrees to waive any and all defenses 
based on the statute of limitations for  any prosecutions 
commenced pursuant to the provisions of this paragraph. 

11. USE OF INFORMATION 

Mr. Waidholtz understands that, except in the circumstances 
described in this paragraph, this Office will not use against him 
any statements he makes or other information he provides pursuant 
to this plea agreement in any civil, criminal, or administrative 
proceeding, other than a prosecution for perjury, giving a false 
statement or obstructing justice. 

Mr. Waldholtz agrees that, as provided by Rule 410, Federal 
Rules of Evidence: ( a )  the government may make derivative use of 
and may pursue any investigative leads suggested by any 
information which he provides pursuant to this plea agreement; 
(b) in the event Mr. Waldholtz is ever a witness in any judicial 
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proceeding, the attorney €or the government may cross-examine him 
concerning any statements he has made or information he has 
provided pursuant to this plea agreement, and evidence regarding 
such statements and information may also be introduced in . 
rebuttal; and (c) in the event of breach of this Agreement as 
described in the preceding paragraph, any statements mad€? or 
information and leads provided by Mr. Waldholtz, whether 
subsequent to or prior to this Agreement, may be used against 
him, without limitation, in any proceedings brought against Mr. 
Waldholtz by the United States, or in any federal, state or local 
prosecution. Mr. Waldholtz knowingly and voluntarily waives any 
rights he may have pursuant to Fed. R. Evid. 410 and Fed. R .  
Crim. ll(e)(6), which might otherwise prohibit'the use of such 
information against him under the circumstances just described. 

12. NO OTHER AGREEMENTS 

No agreements, promises, understandings or representations 
have been made by the parties or their counsel other than those 
contained in writing herein, nor will any such agreements 
promises, understandings or representations be made unless 
committed to writing and signed by Mr. Waldholtz, his counsel, 
and an Assistant United States Artorney for the District of 
Columbia. 

If your client agrees to the conditions set forth in this 
letter, please sign the original and return it to u s .  

Sincerely, 

ERIC H. HOLDER, JR. 
United States Attorney 

Assistant United States Attorney 

CRAIG ISCOY / 
Assistanyunited States Attorney 

I have read this Agreement, have placed my initials on each 
page, and carefully reviewed every part of it with my attorney. 
I fully understand it and voluntarily agree to it. No 
agreements, promises, understandings or representations have been 
made with, to or for me other than those set forth above. 
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I. am Joseph P. Waldholtz's attorney. I have carefully 

It accurately and 
reviewed every part of this Agreement w i t h  him and have placed any 
initials on each page of this Agreement. 
completely sets forth the entire agreement between Mr. waldholtz 
and the Office OP the United States Attorney for the District of 
Columbia. 

- 
Date 

_ - ,  
BARBARA E. NICASTRO> ESQUIRE 

4 

.. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 

V. 

JOSEPH P. WALDHOLTZ 

Criminal No. 

VIOLATION : 
18 U . S . C .  g 1001 
(False Statements) 
2 u.s,c. !F§ 437g(d) 6d 

44 la 
(Failure to ~eport 
campaign contributions) 
26 U.S.C..  5 7206(2) 
(Assisting in Filing 
Fraudulent Tax Retiurn) 

The United States informs the Court that: 

CLERK, ~J.S Dl$?RfCy c3URr 
QISTR;CT OF COLUMBIA 

COUNT ONE 

on or about January 31, 1995, in the District of Columbia 
and elsewhere, in a matter within the jurisdiction of the Federal 

Election Commission (°FEC*a),  JOSEPH P. WAEDHOLTZ, as Treasurer of 

"Enid '94," a campaign committee supporting the election of h i s  

wife, Representative Enid Greene Waldholtz, did knowingly and 

willfully make and use a false writing and document, knowing t h e  

sane to contain false, fictitious and fraudulent statements or 

entries, such writing and document c o n s i s t i n g  of the 1994  Year 

End Financial Report (FEC Form 3) fob "Enid '94," signed by 

JOSEPH WALDHOLTZ and falsely and fraudulently certifying that t h e  

information contained in the report was true and accurate and 

t h a t :  

. .. 

1. Enid Greene Waldholtz had contributed approximately 

$1,800,000 of hex personal funds to the Enid ' 9 4  campaign account 



at F i r s t  Security Bank of Utah when, in fact,  YBSEPH WALDHOLSZ 

knew that the $1,800,000 had not come from Enid Greene 

Waldholtz's personal funds but, instead, had been tZiken from 

approximately $2,8OQ,QQO that D. Forrest Greane had provided . .e- to 

the personal bank accounts of JOSEPH WhLDWQLTZ and Enid Waldholtz 

during calendar year 1994; and 

2 .  During April of 1994, certain persea&- residing in 

Pittsburgh, Pennsylvania had contributed approximately $60,0QO to 

Enid '94, when, in fact ,  those persons had made no contributions 

to Enid ' 9 4 .  

(False Statements, in ??iolatj.on of T i t l e  18 United States 
Coder 89 1001). 

COUNT Tw 0 

The allegations in Count One are hereby realleged and 

incorporated by reference and it is further alleged that on Or 

about various dates in 1994 and 1995, including January 31, 1995, 

in the District of Columbia and elsewhere, JOSEPH P. WALDHQLTZ, 

as Treasurer of "Enid l 9 4 , "  filed reports with the Fedtral 

Election Commission concerning Enid '94, including the 1994 Year 

End Report (FEC Form 3 ) ,  in which he knowingly and willfully 

failed to report that approximately $l,800,00Q which had been 

placed in the personal bank accounts of Joseph and Enid Wzldholtz 

by D. Forrest Greene had been contributed to Enid '94 durinq 

calendar year 1994, in violation of FEc contribution limits. 

(Failure to Report Campaign ~onf~ibutions~ in violation of 
2 U.S.C. 5s 437g(a) and a r i a ) .  

2 



COUNT sma 
On or about April 14, 1993, JOSEPH WALDHOLTZ did wil l fuhly  

and knowingly aid, assist, counsel and advise Enid Green@ 

Waldholtz in the preparation o f  her 1993 federal income tax 

return (IRS Form 1040), which she filed a5 a married person 

filing separately, by falsely telling her thaf’he had given her 

shares of the M.L. Lee Acquisition Fund and falsely inforrnisg her 

of (1) the date on which he allegedly purchased the security, (2) 

the number of shares that he allegedly purchased, (3) the baS1S 

of the security on the date he allegedly purchased it, and (4) 

t h e  basis of the security on the. date that he allegedly sold the 

security after giving it to Enid Green@ Waldholtz, knowing that 

such information was f a l s e  and that the false information wouLd 

be included on the 1993 Form 1040 filed by Enid Creene Waldhoitz 

and would create a capital loss of approximately 555,000, and 

that the false capital loss would completely offset an actual 

capital gain Of approximately $39,000 that Enid Greene Waldholtz 

.& 

. ._I 
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. .  

had to report on her 1993 tax return, and knowing further that 

the false capital loss wauld enable Enid Greene Waldholtz to 

avoid paying capital gains tax on the approximately $39,000 in I 
I 

.4-- 
i actual capital gains. 

(Knowingly Assisting in Filing a False Tax Return, in 
violation of 26 1J.S.C. 5 7 2 0 6 6 9 ) .  

ERIC X. HOLDER, #Ao 
United States Attorney A 

By : 

tant United States Attorney 
D.C. Bar Number 398951 
555 Fourth Street, N.W. 
(202) 514-8203 

D.C. Bar Number 252486 
555 Fourth Street, N . W .  
(202) 514-8316 

. .  



The United States of America, by and through its attorney, 

the United States Attorney for the District of Columbia, hereby 

submits its memorandum in aid  of sentencing defendant Joseph P. 

Waldholtz. In the first section of the memorandumb the 

government responds to defendant‘s objections to the Presentence 

Investigation Report. In the second section, the government 

summarizes the facts that it believes the Court Should consider 

in sentencing Hr. Waldholtz and recommends that the Court kapose 

a sentence at the top of the applicable guideline range. 

I. RESPQNBE TO DEPENDANT’S QBJECTXOEJB TO ~ ~ E 5 ~ ~ ~ ~ ~ E  REPORT 

The government responds first to the objections raised by 

defendant that could affect the Guidelines calculations and then 

to defendant’s other factual challenges.’ 

’On Friday evening, November 1 , 1996, defenciant I s  @ounseb I 
A.Y. Kramer, courteously volunteered to telefax government counsel 
a copy of the Sentencing Memorandum that he imtended to f i le  on 
Monday, November 4, aaking it possible f o r  the government to file 
its response on November 4 as well. 



paae 8 .  T 22 . The government agrees with the Presentence 

Report that there is a legal hasis for the Court to conclude that 

Mr. Waldholtz's conduct since he entered his guilty plea on June 

5, 1996, demonstrates that he should n0t receive credit for 

acceptance of responsibility.' As Mr. Waldholtz admitted at the 

hearing held on September 26, 1996 ,  he committed a multitude Of 

offenses in the three months following his plea. Among other 

things, Mr. Waldholtz acknowledged committing several financial 

crimes that were substantially similar to bank: fraud, ane of the 

crimes to which he pleaded guilty. 

Mr. Waldholtz admitted that he had: (1) knowingly written 

almost $39,000 in bad checks to his parents; (2) stolen a 

checkbook from his parents, made the check payable to himself in 

'Section 9 of the Plea Agreement between the United States and 
Mr. Waldholtz provides "if Mr. WaBdholtz complet@ly fulfills all of 
his obligations under this agreement, the United States will 
recommend that he receive the benefit of a 3-level reduction in the 
sentencing guideline's offense level, based on acceptance of 
responsibility . . .I8 The Section also provides, however, that 
'Ithe government reserves its right: to modify its position regarding 
the recommendation'' if it receives previously unknown information 
that is relevant to the recommendation. 

The government submits that Mr. Waldholt~~s cornmission of new 
crimes after entering his plea constitutes "previously unknown 
information*' that entitles the government to exercise its right to 
modify its recommendation regarding whether defendant should 
receive credit for acceptance of responsibility. Pn addition, even 
if the if the government had not reserved that right, it would have 
retained the right to respond to defendant's arguments regarding 
the legal issues related to the impact of a defendant's post-plea 
criminal offenses on the Court's determination of whether the 
defendafit has accepted responsibility for the offenses to which he 
pleaded guilty. 
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the amount of $415, and then forged his father's 

check and cashed it; (3) knowingly written a bad 

signature to the 

check to an 

optical store; (4) fraudulently obtained and Used several 

different credit cards intended €or use by his father and opened 

accounts in his father's name without his father's knowledge or 

consent; (5) borrowed a credit card from a friend and then 

improperly used it; (6) s t o l e n  ans'ther crcedit card from the purse 

of the same friend and fraudulently used that card; and, (7) 

fraudulently rented an automobile and failed to return it, 

forcing the rental company to repossess the car. In addition to 

those offenses, Mr. Waldholtz also admitted that he had: (1) 

begun using heroin and (2) used.his father's Drug Enforcement 

Administration number (his father is a dentist) to obtain Vicodiii 

tablets. 

Defendant contends that despite his commission of those 

offenses since pleading guilty, he should still receive credit 

f o r  acceptance of responsibility. The case law and Sentencing 

Guidelines are to the contrary. First, it is undisputed that the 

sentencing judge has great discretion in determining whether a 

defendant has accepted responsibility. Application Mote 5 to the 

Guidelines g 3El.l(a) provides: 

The sentencing judge is in a unique position to 
evaluate a defendant's acceptance of responsibility. 
For this reason, the determination of the sentencing 
Judge is entitled to great deference on review. 

An appellate court will reverse the trial court's determination 

only if it is llclearly erroneous** and is without foundation. f&g 

- United States v. Xorrison, 983 F.28 730, 732 (6th Cir. 1993) and 
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United s tates v. Thoma s, 870 F.2d 267, 270 (5th cir. 1989). 
It appears undisputed within the circuits Chat where, as 

here, the defendant engages in new criminal activity that is 

substantially similar to, or related to, that f o r  which he has 

pleaded guilty, the sentencing court has discretion to refuse to 

grant a reduction for acceptance of responsibility. 

S t a t e s  v. McDonald, 22 F.3d 139, 142-144 (7th Cir. 1994) and 

Morrison, surra at 733-735. The only issue that is unresolved in 

United 

some circuits is whether the sentencing court may refuse t.0 grant 

a reduction in instances in which ,the new offense is completely 

unrelated to the previous one. The most common circumstance in 

which that question is raised occurs when a defendant who has 

pleaded guilty to a non-drug related offense uses illegal drugs 

while on release pending sentencing. In McDonal4, the Seventh 

Circuit reviewed the relevant case law on that issue and notec! 

that, 

[tJhe First, Fifth and Eleventh Circuits hold that a 
defendant is not entitled to a reduction if he cr she has 
used a controlled substance while on release pending 
sentencing. The Sixth Circuit [in Morrison] disagrees. 

22 F.3d at 142, citing United States v. O'NeiL, 936 F.Zd 599 (1st 

cir. 1991); United States v. Watkins, 911 F.2d 983 (5th Cir. 

1990 ; and, United States v. Scroauins, 880 F.2d 1204 (11th Cir. 

1989 , -. denied, 494 U.S. 1083 (1990). 

The Seventh circuit decided to follow the majority cf the 

circuits and held that the sentencing court properly exercised 

its discretion when it denied credit for acceptance of 

responsibility to a defendant who, after pleading guilty to 

4 



aiding and abetting the counterfeiting of obligations of the 

United States in violation of 18 U.S.C. 9s 4 7 1  and 472, 

repeatedly failed to submit urine samples and tested pQSitiVe far 

the use of marijuana. BcDonald, supra at 1 4 4 .  Thus the Seventh 

Circuit joined the First, Fifth and Eleventh Circuits in holding 

that the sentencing court may deny credit for acceptance of 

responsibility to a defendant who commits crime after 

pleading guilty and before being sentenced- 

In the instant matter, several of Hr. Waldholtz's new 

offenses, all of which he ha5 admitted, are substantially similar 

to one or more of the offenses to whish he pleaded guilty. 

Writing bad checks to his parents and to an optical shop, 

fraudulently applying €or and using credit cards in his father's 

name, stealing e check from his parents forging his father's 

signature, stealing and using a credit card belong to a friend, 

borrowing and improperly using a credit card, and fraudulently 

renting and refusing to return e rental car all constitute crimes 

that are substantially similar to, or related to the offense of 

bank fraud to which Joseph WaldhoYtz pleaded guilty on June 5, 

1996. 

Under the law of every circuit that has considered t h e  

issue, therefore, a sentencing judge would have complete 

discretion to deny Waldholtz credit for acceptance of 

responsibility because he committed new crimes that w e ~ e  of the 

same nature as one of the offenses for which he pleaded guilty. 

In addition, by using heroin and Vicodin, and fraudulently 
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obtaining Vicodin from a pharmacy, Mr. Walcaholtz has engaged in 

new crimes that are different frwm the ones to which he pleaded 

guilty but which, under the rationale followed by the First, 

Fifth, Seventh and Eleventh Circuits, also demonstrate h i s  

failure to accept responsibility. The Court, therefore, has a 

strong basis for finding that Mr. Waldholtz has n o t  accepted 

responsibility within the meaning of the Sentencing Guidelines. 

8.  The Falsa Btafemeats ana Filing a F a l m  RargoPt 
InwoPwed Mors Than Iin.i.mal Planning an8 pi Two Level 
Increase is warranted. 

Page 9, 9[ 33. Defendant's cantention that the offeases of 

making false statements (18 U.S.C. S 1001) and filing a false 

Fedebal Election Commission report (2 U.S.C. SS 437g(d) (1) ( A ) )  

and 441) involved only minimal planning ignores the facts. Mr. 

Waldholtz, sometimes w i t h  the assistance of Enid Greene, obtakmed 

26 different advances of cash totalling approximately $4.1 

million, from Enid Greene's father, Dunford Forrest Greene, 

during 1994 and 1995, which Mr. Waldholtz deposited into accounts 

in his name or joint accounts that. he held with his wife. MS. 

Waldholtz, over a period of many months, contributed aboaat $1.8 

million of that amount directly to Enid Gr@@n@'S 1994 
congressional campaign. 3 

Contrary to defendant's assertion, he did not make a single, 

3Enid Greene has publicly contended that she was unaware that 
Waldholtz was contributing funds that could be considered loans or 
gifts from her father or otherwise violating FEC regulations. On 
October 31, 1996, the government announced that it had declined 
prosecution of Rep. Greene €or all matters rr@lated to herr 1992 and. 
1994 Congressional campaigns and her as93 federal tax  return. 
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lump sum contribution of 51.8 million. Instead, he made more 

than 20 separate transfers of funds from the Waldholtz/Greene 

accounts to Greene's 1994 campaign committee, which was in the 

name "Enid '94," and failed to report the source of those funds 

accurately to the FEC. In addition, Mr. Waldholtz made several 

cash contributions to the campaign with funds provided by Mr. 

Greene and failed to report those contributions. 6 
?.' 

ii - Moreover, Hr. Waldholtz's improper reporting of the E, 

3 ;- contributions was not limited to the 1994 Year End Report.. That 

._ __ __ Report not only contained concealment and misreporting of new 
Q -  

,i R..' contributions, it also repeated and incorporated reporting 

j ,1, violations that Mr. Waldhobtz had made in the Enid '94 (1) 
1 :.=: 
, -  Twelfth Day Report preceding GenQral Election and (2) Thirtieth 
I 
1 U'. :. Day Report following General Election. Thus, the Year End Report 

! i.. - ,. 
:=.: . .  

.>- 

._ . 

S i i  

I g 
rJ-, 

included and repeated misrepresentations and false statements 

that Mr. Waldholtz had made in two previous reports that he 

signed and filed with the FEC. 

In addition, Mr. Waldholtz filed at least six other FEC 

reports for 1994 that contained false information. Those reports 

'On March 8, 1996, Rep. Greene filed a lengthy complaint w i t h  
the FEC alleging that Hr. Waldholtz is guilty of 858 violations of 
the Federal Election Campaign A c t  based on h i s  actions regarding 
her 1992, 1994 and 1996 campaign committees. Even if that total is 
substantially inflated by considering a single action to constitute 
as many as five violations, the complaint does document in great 
detail the evidence against Mr. laldholtz for civil FEC 
infractions. The great majority of those alleged vio:ations stem 
from Mr. Waldholtz's actions during the 1994 campaign, to which he 
has pleaded guilty. Regardless of the psecise total of BW. 
Waldholtz's FEC infractions, it is c h a r  from the sheer number and 
magnitude of the offenses that they involved more than minimal 
planning. 
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include the Enid ' 9 4  (1) April 15 Quarterly Report, (2) Twelfth 

Day Report preceding Utah Republican Convention, (3) July 15 

Quarterly Report, (4) Amendment to July 15 Quarterly Report, ( 5 )  

October 15 Quarterly Report, and (6) &uendment to October 15 

Quarterly Report. m. Waldholtz had to design and coordinate 
carefully his false reporting to the FEC and there can be no 

doubt that he engaged i n  more than minimal planning. 

c. m. Waldheltz's Backions Mif cted the mtccane 
of the 1994 Cengrassienal El@cticn. 

Paqs 19. n 103. Although it is always impossible to 

state with absolute certainty whether particular actions changed 

the outcome sf an election, it is widely accepted within the 

Second Congressional District of Utah that the substantial 

illegal and unreported contributions that Joseph Waldholtz made 

to Enid Greene's campaign with her father's money enabled Rep. 

Greene to win the election. Rep. Greone has acknowledged as much 

herself. During a five hour news conference that she held after 

it was revealed that her father's money had financed her 

Campaign, Rap. Greene stated, l'Jtlherels no wav to return an 

election. I wish there were." S a l t  Lake City Tr ibune, Dec. 17, 

1.995 at P. A-1 (emphasis added). She also publicly apologized to 

her 1994 opponents, Democrat Karen Shepherd and Independent 

Merrill Cook, for using tainted money and to her constituents for  

"creating 21 circuss1 in the campaign. Salt Lake City Tribune, Dec. 

12, 1995 at p. A-1. She added, gt[y)ou can't give an election 

back." u. Mr. Waldholtz has a l so  admitted to the Probation 

Officer that his actions enabled his then-wife ta win the 
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election. 

Perhaps not surprisingly, the candidates that Rep. Grecne 

defeated in 1994 agree with her that the illegal co~tributions 

caused Greene to win the election. 

Utah Democratic Party, party executive Todd Taylor stated, 

Speaking for Shepherd aind the 

I ' m  not saying her [Enid Greana8s] message didn't haw? 
something to do with it, but I firmly believe that it was a 
stolen election. To go from last place to first place in a 
month had to be a function o f  money. 

Salt Lake City Tribune, Dec. 17, 1995 at p. A-1. According to 

the Tribune, Independent candidate Merrill Cook claims that he 

would have beaten Greene and Shepherd "hail it not been for Enid's 

last minute infusion of cash." S a l t  Lake City u, March 15, 

1996 at p. B-1. 

The campaign spending by Enid ' 9 4  was a key i:5sue before tho 

November 1994 general election, with many questioning where the 

campaign was getting its money. During the campaign, Creene 

stated she and Joseph Waldholtz had been forced by the Shepherd 

and Cook campaigns to make a 'Iconoiderable personal investment" 

in the campaign.8i Salt Lake City Tribune, Qctbber 18, 1994 at 

p .  A-1 .  Responding to inquires regarding the source of 

contributions to Enid '94, one of Greene's campairjn 

representatives stated, I8[i]t's family money. Itts Joe and 

Enid's. End of story.8a Lc. Cook, who himself is wealthy and 

spent nearly $600,000 of his own money on the 1994 campaign 

stated shortly before the 1994 election, e9tH8m honest enough to 

say Enid has out-Merrill Cooked Merrill Cook -- by a mile." SaPt 

Lake City Tribune, October 18, 2996 at p .  A-1. C Q S ~  added that 
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although he had earned 

of marriage. hp. Had 

Voter polls condlucted at various times before the 1994 

election confirm that Greene's support began to increase at the 

his money, Gr@ene'S had corne from a merger 

the true source of the illegal campaign 

. . .  
Shepherd had enjoyed a lead of 8 to 10 paints until 
mid-October, according to earlier Tribune gslls. 
Waldholtz's money began to talk via voluminous 30- and 
60- second sound bites in the latter days of the race, 
however, and portions of Cook's folhwers and WQUld-be 
supporters from the undecided c~lumn, most of whom have 
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Republican leanings, appear t o  hPIV@ listened. 
27 percent of the respondents in an Oct. 1 poll, for 
instance. 
Waldnoltz is the beneficiary OR a 2-to-1 basis over 
Shepherd, said sally Christensen, manager of valley 
Research of Salt Lake city. 

Cook had 

magever the Size of CQOkDEi defections, 

Salt Lake City ibung, October 22, 1994, at p. 13-1. 

Greene ultimately won the 1994 slection with 46 percent of 

the vote. Shepherd received 36 percent and Cook garnered 18 

percent of the vote total. Conaressional Ou arterlv's Politics in 

America -- 1996, Congressional Quarterly Publications (19951, p. 

1339 

- Id. 

rete 

Greene received 18,596 more votes than Shepherd in 1994. 

In 1992, Shepherd received 51 percent af the vote, Greene 

ved 47 percent and an independent candidate got two perc@nt. 

Conaressional Quarterlv's Politics in Amet ies l  -- 1994, 
Congressional Quarterly Publications (1993), p. 1539. In 1992, 

Shepherd received 9,431 more votes than Greene. J&. 

D. .Other Factual Issues 

1. WhCsther W8al$heltzoa Daughtsr is his DepPsndPsnt 

Paue 2 .  The government does not dispute Mr. 

Waldholtz's statement that he considers h i s  daughter, Elizabeth, 

to be his dependent, but does not know whether she is a 

"dependent" as that term is defined by the Prdbation Office. 

2 .  Dates of Marriage ana aousps Purchase 

Paqe 4. B 6. The government agrees that Mr. Waldholtz 

and Rep. Greene were married on August 7, 1993 and that they 

purchased their home on South Benecia Drive in Salt Lake City, 

Utah, before they were married. 

11 



3. whether ~ e p .  Greenre lihssso~ Tax Indomation w a s  F ~ l s a e  

Paere 4 .  7. Mr. Waldholtz pleaded guilty to Assisting 

in Filing a Frauddent Tax Return, in violation of 26 O . S . C .  5 

7 2 0 6 ( 2 ) ,  for providing Enid Greene false information that she 

used on her 1993 federal tax return. Under that section, it is 

not necessary for the government to establish whether the person 

who filed the return (Rep. Greene) knew that t h e  information Was 

false, as long as the person who provided the false information 

(Mr. Waldholtz) knew that it would be used in the return.. 

Whether or not Rep. Greene knew that the information was falsel 

therefore, Mr. Waldholtz is equally culpable. I n  this regard, P t  

should be noted that the government has declined criminal 

prosecution of Rep. Greene for her actions regarding the 1993 tax 

return. 

Accordingly, it is not necessary for the Court to make a 

determination on Rep. Greene's level of awareness. Consistent 

with Fed. R. Crim. P. 32(c)(l), the Court may simply make a 

determination that no finding on Rep. GreeneBs culpability is 

necessary because it will not take Rep. Greene's actions 

regarding the 1993 return into account when it sentences Mr. 

Waldholtz and that her actions will not affect the sentence.. 

4. Who blade Decision that Gtcesoe t#srnld Run in 199.8 

Paae 7. ¶ 18. The government takes no position on how 

the decision that Enid Green would run for congress in 1994 was 

made. Again, consistent with Fed. R. Crim. P. 32(c)(l), the 

Court may make a determination t h a t  no finding on t h i s  matter is 
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required because the Court Will not take the matter into.aecount 

when it sentences Mr. Waldholtz and that the disputed matter will 

not affect the sentence. 

5. 

Pase 10. 47 54. The government agrees that FEC reports 

PEC Reports Filed Bebore Wal&halt% Moved to Utah 

for Enid Greene's 1992 campaign that were filed before Joseph 

Waldholtz moved to Utah contained errors and that Waldholtz filed 

erroneous reports for the 1992 campaign after he moved to.the 

state. The government takes no position on whether the false 

reports were filed with Greene's "full knowledge and 

acquiescence. Again, consistent with Fed. R. Crim. P. 32 ( c )  (I) , 
the Court may make a determination that no finding on this matter 

i s  required. 

6 .  Reg. Green@ Did Not Withheld Doeumerntra WaBdholte 
Needed to Pile an Wecounting o f  B i s  Gran-othar's 
Estate. 

Pase 13. 41 65. The government disputes 

Waldholtz's contention that he did not fila an accounting of the 

estate of his grandmother, Rebecca Levenson, because Ms. Graene's 

attorneys had the requested documents and would not return them. 

Waldholtz made a similar claim regarding the government, and 

neither has merit. After Judge Kelly held Waldholtz in contempt 

in Pittsburgh, Waldholtz's attorney telephoned undersigned 

government counsel and told him that Waldholtz had told the 

attorney that the government had all the documents related to the 

Levenson estate. 
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Government 

the Court, that 

counsel informed the attorney, and now informs 

the government has never hael any documents 

related to the estate of Rebecca Levenson. In ladditiwn, the 

government informs the Court that Enid GX-eene's attorneys have 

provided the government with full access to docUmentS within 

Greene's possession and control and the government has no reason 

to believe that Greeness counsel withheld any documents from it. 

The government has carefully reviewed those documents and has not 

found any that relate to the Levensan estate. 

7 .  Additional arsenal Issues 

P a m  14. B 66. The government takes no position on 

whether Mr. Waldholtz loved, or continues to love, his fOlrra@r 

wife. The government agrees with defers@ counsel that Rep. 

Greene receives financial assistance from her parents and notes 

that until January of 1996, she w i l l  continue to receive her 

Congressional salary. The government agrees with defense counsel 

that Rep. Greene was the one who decided to sell her home on 

South Benecia Drive. The government further agrees that Forrest 

Greene has sued Waldholtz for $ 4.1 million and informs the Cour t  

that Mr. Greene received a default judgment against Waldholtz. 

The government has seen no evidence, however, that Waldholtz has 

the assets needed to pay the judgment. 

The government submits that, as discussed above, the Court 

need not resolve any of the issues raised by defendant regarding 

this paragraph and, consistent with Ped. R. Grim. P. 32(c) (I), 

the Court may make a determination that no finding om these 
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matters is required. 

, /: 

%.., 

Paue 18. 41 1 0 2 .  The government takes no position on 

whether an upward departure is warranted bccause of Mr. 

Waldholtz's conduct on release. The government also notes that 

in the final sentence of Section 8 of the plea agreement it 

stated that it would not seek an upward departure. There is a 

strong argument that the United States is no longer bound.by that 

sentence because Section 10 of the Plea Agreement provides that 

the government may consider t h e  agreement to be breached if the 

defendant commits new crimes after pleading guilty and before 

being sentenced. The United states will, however, continue to 

a c t  as if it is bound by the Plea Agreement and is not requesting 

an upward departure. 

The government has informed defendant8s counsel, A. J. 

Kramer, of its position. Based on conversations with Mr. Kramer, 

undersigned counsel believes that both sides recognize that the 

Court may _sua sponte determine that an upward departure is 

warranted. The Court announced that it was cansidering.an upward 

departure in its letter to counsel of October 22, 1996. 

II. The court should ~antencs ~ a a e p h  ~ a l d b ~ l t ~  
to the Maximum Term Permissible 
Ondar the Applicable Guideline Range 

A. Introduction 

Through his actions, Joseph waldholtz has done more than 

commit three serious felonies and one misdemeanor, although that 
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is bad enough. 

Waldholtz stole a federal election.§ Mr. Waldholtz defrauded 

the residents of Utah's Second Congressional District and, BY 

extension, all the citizens of the United States who are affected 

by the House of Representatives. 

Waldhol'tz to the maximum term permitted within the applicable 

Guideline range. 

As discusS@d above, by his illegal acts, Mr. 

The Court should sentence Mr. 

The Presentence Report concludes that Mr. Waldholtz is at an 

offense level of 1 8 ,  which means that the Court may sentence him 

to incarceratian for Z? to 33  months. The government urges the 

Court to impose a sentence of 33 months if it &&ermines that the 

Guideline range is appropriate. as discussed above, the 

government submits that the offense level of 18 was correctly 

calculated. If the Court should determine that the offense level 

should be reduced, however, then it should sentence the defendant 

to the maximum amount permitted under the new Guideline range. 

If the Court should grant an upward departure, the government has 

no recommendation on the appropriate sentence within the new 

Guideline range. 

B. mgenaant Bas Demoastrated a Contempt %or the Law 

Joseph WaldhOltZ is a con artist whose continued pattern of 

fraud and deceit has assumed pathological dimensions. The court 

is aware of the facts bahind the f ~ u s  crimes to which m. 
Waldholtz pleaded guilty, which ar@ accurately set forth in the! 

'For the purposes of sentencing defendant Waldholtz it is 
immaterial whether the beneficiary of his actions, Enid Greene, was 
completely unaware of his actions or a knowing participant. 
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presentence Report and Plea Agreement, ;and the government will 

not elaborate them further. Those facts, however, do not fully 

convey Mr. Waldholtz's persistent unwillingness -- or inability - 
- to tell the complete truth or to conform his conduct to the 
law. 

guilty, and by trying to avoid coming to Court fer his revocation 

hearing, the defendant has demonstrated that he does not taka 

either the judicial system or the criminal laws seriously. 

By committing so many additional offenses after pleading 

The United States entered into a plea agreement with Mr. 

Waldholtz because it believed that the agreement, which required 

defendant to plead guilty to felonies in three different 

substantive areas and to a misdemeanor, represented a fair 

disposition of the charges against him. Had 5% government taken 

the case to trial, and had the jury convicted Waldholtz of all 

counts in the indictment, Waldholtz would faced a prison sentence 

that was less than a year longer than the one he faced upon 

entering the plea agreement. The plea agre@ment did not provide 

Waldholtz with any special treatment but, instead, was similar to 

the plea agreements that the United States routinely enters with 

defendants who choose to plead guilty and aveid trial. 

In addition, although the plea agreement provided thak i f  

Waldholtz substantially assisted in the government's 

investigation, the United States Attorney could recommend that he 

receive a downward departure pursuant to Guidelines Section 

5K1.1, the government informed defense counsel that, barring some 

unanticipated information from Mr. Waldholtz, it wa5 not likely 
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that the government would recommend a downward departure. 

government was never under the illusion that Hr. Waldholtz could 

be trusted completely and never relied on any information that he 

The 

provided unless it could be corroborated by independent evidence. 

The government did expect, however, that M r .  Waldholtz would show 

sufficient respect for the legal system, and for his own well- 

being, that he would refrain from committing new crimes during 

the three and half months between his guilty plea and h i s  

sentencing. 

Government counsel were surprised that Mr. Waldholtz 

committed so many new offenses during a time when he should have 

been on his best behavior. Those actians demonstrate his utter 

disregard for the law and his belief that he can manipulate any 

person or entity to his own benefit. M r .  Waldhojltz evidently 

also believes that he can cheat and manipulate his family and 

friends with impunity because they will not bring charges against 

him. Even though Mr. Waldholtz's efforts at manipulation are 

often almost completely transparent, the persistence of the 

efforts demonstrates a complete lack of remorse and further 

affirms the need to sentence him to the maximum term under the 

applicable Guideline range. 

C. The Court Should N Q ~ :  Rcleomcsnd ~ ~ ~ ~ A ~ ~ R ~  for PBacsmssat 
in an X R t e r E d V o  Confinereent Centar (e*atCC@@). 

1. cpversliew o f  ICC Program 

Intensive Confinement Centers are an outgrowth of the 

"Shock Incarceration Program1(, 18 U.S.C. S 4046, which was 

enacted by Congress in 1990 following extensive hearings and 
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discussions of state 

The Bureau 

"boot campe9 programs. 

of prisons may place in a shock 

The statute p~ovides: 

incarceration program any person who is sentenced to a 
term of imprisonment of more than 12, but.not more than 
30, months, if such person consents to that placement. 

18 U . S . C .  5 4 0 4 6 ( a ) .  The statute defines the shock incarceration 

program as a loa highly regimented schedule" of gostrict 

discipline, physical training, hard labor, drill, and ceremony 

characteristic of military basic training,I9 combined with 

ooappropriate job training, and..educational programs (including 

literacy programs) and drug, alcohol, and other counseling 

(18 U.S.C. g 4046(b) (1) and (2)). 

an inmate who completes the program, 

shall remain in the custody of the Bureau [of Prisons] 
for such period (not to exceed the remainder of the 
prison term otherwise required by Paw to be served by 
that inmate) and under such conditions, as the Bureau 
deems appropriate. 

18 U . S . C .  S 4 0 4 6 ( c ) .  In practice, the Bureau has interpreted 

this subsection to give it authority to release inmates from 

custody before the expiration of their sentences and to place 

them in half-way houses or home confinement earlier than Bureau 

regulations otherwise permit. Bureau of Prisons, oeseretions 

Memorandum 249-93. 

2. An inmate in the XC6: program may be ~elsassbl into 
the cornunity a p a r  and haLi asarliex than n 
and have h i s  sentsacs reffueedl w i t h a a t  ~~~~~i~~~~ 
input Psom the Court. 

For an inmate, therefore, entry into an ICc has substantial 

benefits. An inmate who complete six months of %oot camp8 at an 

I C C  is immediately eligible to be placed in a half-way house and 



may soon have his sentence reduced by the Bureau of PriSOnS 

without any additional input from the Court. Ordinarily, inmates 

are not eligible to enter a half-way house until they have served 

all but six months of their sentence. An inmate who enters an 

ICC immediately after being sentenced to 30 months Qf 

incarceration, for example, may be released to a half-way house 

six months later, with 24 months still remaining on his sentence. 

Such an inmate would enter the half-way house at least 18 months 

earlier than he would have had he not been placed in an ICC. 

Moreover, the Bureau of Prisons has complete discretiom to 

release the inmate from its custody entirely. If it does so, 

then the Bureau of Prisons is effectively reducing the inmate's 

sentence without any further input from the Court. The 

government submits that Mr. Waldholtz should ntat be given an 

opportunity to manipulate the Bureau of Prisons in that manner. 

3. The ICC PrcagsaPn is Mot Intends& FOX 33 Yeas Old, 
Colleg@-Educatad i t e  collar criminals With 
serious BSyChQ%Ogical ProbhBlS, 

At the Congressional hearings on the shock incarceration 

program, there was testimony that fLmost [state shock 

incarceration programs] are limited to persons under a certain 

age, no older than earlv twenties, in order to have young, 

impressionable inmates in the program." House of 

Representatives, 

the Committee on the Judiciary; IOlst Congress, Second Sess., 

Serial No. 149, March 21 and 29, May 24, 1990, p. 178 (emphasi5 

Hearings before the Subcommittee on Crime QL 
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added).6 Certainly, the state programs after vhich the f@d@ral 

program was modeled are mot intended for persons like Hr. 

Waldholtz who are neither in their early twenties nor 

impressionable. 

Although there is some reasorb to believe t h a t  Mr. Waldholtz 

would benefit from a program of strict discipline a?ld 

regimentation, the ICC program is not  intended for persons like 

the defendant. Mr. Waldholtz has a college education and does 

net need literacy or educational training. In addition, although 

Mr. Waldholtz has used illegal drugs, drug usage is not a major 

cause of his criminal activity. Moreover, the I C C  program WOUld  

not provide Mr. Waldholtz with the mental health treatment that 

he so Clearly appears to meed. The psychological assessments 

submitted by Mr. Waldholtz's counsel do not excuse h i s  actions OF 

support mitigation of his sentence, but they do indicate that Ir. 

Waldholtz needs a more persQnalized and psychologically based 

treatment regimen than the Ice program provides. 

The government recommends against permitting Mr. Waldholtz 

enter the I C C  program because it would substantially reduce to 

6Congress carefully examined state shock incarceration 
programs and considered testimony by many state prison officials, 
experts in behavior end correctional institution and other before 
enacting 18 U.S.C. S 4046. Hearings cited above ana 
Role in Promotina and U s i v l a  Svecial Incarceration, Hearings bef5r-a 
the Subcommittae on Oversight of Government Hanagement of the 
committee on Governmental Affairs. senate Hearing 101-722. United 
States Senate, lOlst Congress, Second Sess. January 29 and March 1, 
1990 ("Senate Hearingsll) ; and Sentancina (Potion A et of 19 - 0  89 
Hearing before the Subcommittee on Criminal Justice of the 
Committee on the Judiciary. United States House of 
Representatives. lOlst Congress, First Sess. Serial No. 27. 
September 14, 1989. 
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the length of his sentence. 

profile of persons who would benefit from the program. If plr. 

Waldholtz were admitted into the 1CC program, he would use the 

program to avoid confronting his underlying psychological 

problems and, Once again, manipulate the system -- this time to 
get out of prison early. 

plr. Weldholtz does not fit the 

' 

111. CONCLUSION ,:.: 
i' 
_ ,  

ii, r The Court should sentence defendant Waldhaltz to the maximum 
c. 

sentence permitted under the applicable Guideline range and 

should not recommend him for placement in an Intensive 

. .  r:. 
f - :  

zi _. ili'. 
.. . Confinement Center. 

Respectfully submitted, 

ERIC M. HOLDER, m. 
United- States Attorney 

By : 

D.C, Bar Number 252486 
555 Fourth Street, Bo&., Room 53.00 
Washington, DC 20001 
(202) 514-8316 
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I hereby certify that a copy of the ~ o ~ ~ ~ ~ ~ ~ g  was sent by 
tele-facsimile and first class mail, postage glPP@paid Il3ai.b to 
counsel for Joseph Waldholtz, A. Y. Kramer; Federal Pubaic 
Defender, 625 Indiana 'Avenue, N.W.; Suite 550;  Washington, I1.C., 
20054, this fourth day of November, 1996. 
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UNITED STATES DISTRICT COURT 
FOR THE: DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

JOSEPH WALDHOLTZ, 

Defendant. 

criminal Action No. 

The C o w  has received the written objectioris of defendant to the Presentence Report and 

the government's response. Having aorded COIUEEI an oppomurity for argument at a heatring 

held on November 7, 1996, the Court has determined that certain controverted matters we not 

relevant to its determination and thus will not be taken into account in. and will Rot affect, 

sentencing. See Fed. R. Crim. P. 32(c)( 1) (1996). In making its sentencing decision, the Cow 

has not considered the following matters that appear to be disputed: (1) whether Enid Greene 

(hereinafter "Greene") insisted on &ng for election in 1994; (2) whether false Federal 

Election Commission reports were filed with Greene's knowledge or consent; (3) whether 

defendant's failure to supply a Pennsylvania court with documents relating to his grandmother's 

estate was caused by Greene's withholding of the documents; (4) whether defendant depleted plis 

grandmother's estate before or after his marriage to Greene; ( 5 )  whether Greene cwently 

receives financial assistance from her parents; and (6) whether defendant once loved or continues 

to love Greene. 

At the November 7,1996, hearing, the parties agreed that b e e  amendments sh~uld be 



made to the Presentence Report. Accordmgly, Page 5, 77, h e  2, shall read: Representative 

Greene stated that he fdsely informed her that he had some securities, M.L. Lee Acquisition. in 

which he lost a considerable amount ofmoney. Page 14, ‘fi 66, line 1, shall be changed fiom 

August 2, 1993, to August 7,1993. Page 14,y 66, line 18, shall red: Because of him. she 

m e n s  she is broke, ruined, and a single parent. 

The Court fmds that defendant’s continuing criminal conduct &er his guilt?’ pieas is 

incompatible with acceptance of responsibility. See U.S. S E ~ N C W G  GUIDELh’ES MANUAL 

9 3E 1.1. comment. n.3 (1 995); m e s  v. McQQ&j ,22 F.3d 139, 144 (7th Cir. 1994); 

Unlted_Stares v. O’h’efi, 936 F.2d 599,600 (1st Cir. 1991); 

344,346 (9th Cir. 1990); 

-, 880 F.2d 1204,1216 (1 lth Cir. 1989). Many of these offenses, including 

uttering, misappropriation of checks, and fraudulent use of a credit card, are similar to tlie bank 

fraud to which he pleaded guilty. See ,953 F.2d 730,734 (6th Cir. 

1993). By continuing to engage in criminal acts of the same nature as one of the offenses to 

which he pleaded guilty, defendant has. demonstrated that he does not accept responsit;i!ity for 

the crimes in this case. The Court finds that a reduction in the offense level for acceptance o f  

responsibility is not warranted. 

V. W i v d ,  893 F.2d 156, 159 (8th Cir. 1990); 

‘ 

The Court finds that defendant’s conduct with respect to Counts I and II of the rriminal 

information filed in criminal action 96-1 85 required more than minimal planning. Defendant 

obtained more than 26 different advances, totaling $4.1 million, from Greene’s father. He 

deposited these funds into one of two bank accounts: an account held in his name OF a joint 

account held with his wife. He subsequently made 20 transfers, totaling $1.8 million, over a 

2 



period of months to b e n e ’ s  1994 campaign committee. Defendant f d e d  to sepo~t these md 

other campaign con@ibutiom in the Enid ‘94 Twelfth Day Repr t  preceding the election and the 

Thinieth Day Report following the general election. He subsequently incorporated the omissions 

and false statements in these two reports into the Year End Report. The sophistication of 

defendant’s scheme. combined with his repeated acts over a period o f t h e ,  demonsaates careful 

planning and execution. See U.S. SENTENCING GUIDELINES MANUAL 8 1 ]B 1.1, comment. n. 1(f) 

(1 995). The COW finds that a two level enhancement for more than minimal planning is 

warranted. See U.S. SENTENCING GUIDELINES MANUAL Q 2Fl.l(b)(2)[8) (1995). 

In addition, the Court has determined that the total oflense level should be adjusted 

upward to account for defendant’s continuing criminal activity while on release. Under 

18 U.S.C. 3 3553(b), a sentencing court may impose a sentence outside the applicable guideline 

range if “there exists an aggravating or mitigating circumstance of a kind, or to a degree, not 

adequately taken into consideration by the Sentencing Commission.” I 8 U.S.C. 8 3553(b) 

(1 994); U.S. SENTENCING GUIDELMES MANUAL 4 5K2.0 (1 995). Such aggravating 

circumstances are present here. 

The Court of Appeals for this Circuit has held that post-offeme misconduct is a proper 

basis for an upward departure in offense level if it shows extensive criminal involvement. 

-&dayhi, V 28 F.3d 1236,1242 (D.C. Cir. 1994). Defendant admitted at a September 26,1996, 

hearing that he had committed nunierow offenses during the four month period of his release 

pending sentencing. Among other things, defendant forged a prescription, misappropriated 

checks from his father, wrote an unauthorized check for $415 on his father’s account, wrote more 

than $1 8.000 in checks for which there were insufficient fhds, misappropriated a credit c a d  

3 



l i  

from his father, misappropriated a credit card from a friend, and made unauthorized purchases 

with the two misappropriated credit cards. In other words, after his release, defendant 
. 

perpetrated h u d  upon his family and fiiends and continued his practice ofwriting checks for 

which there were no funds on deposit. Although this as& does not fit squarely into the enhanced 

penalty provided for under Section 2J1. .7 for commission and conviction of a federal crime while 

on release, the underlying purpose of that section applies here: the imposition of an enhanced 

penalty for criminal conduct while on release. See U.S. SENENCJNG GU~DELIIJES MANUAL 

9 2J1.7 (1995). Because defendant’s post-release conduct is not adequately taken into 

consideration by the Sentencing Commission, the C o w  will impose a three offense level upward 

departure. Seem. v. F a  ’ ‘. 28 F.3d at 1242 (finding that a three level departure was 

reasonable because it was the same level of depamue recommended by g2Jl.7). 
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The Federal Election Commission has launched an investigation into Enid Greene's 1994 
congressional campaign. and the admined $1.8 million illegally funneled into her victorious election. 

Three former campaign aides to the one-term Republican congresswoman from Salt Lake Cit! 
confirmed to The Salt Lake Tribune that they have been interviewed by FEC investigators: 

Greene. who recently moved back to Salt Lake City from Washington. D.C.. said Tuesday she n a s  
aware of the probe -- and welcomed it. 

"I'm talking with the FEC. We talk with them whenever they make a request." she said. "I'd like 
to get this resolved once and for all.'' 

Unlike the previous FBI and Justice Department probe into the tangled cash and political intrigue 
of Greene and her ex-husband. Joe Waldholtz. the FEC investigation carries no threat of criminal 
prosecution. That earlier case ended in Waldholtz going to to prison for bank. election and tas fraud. 
Greene was cleared of crimes. 

But miIIions of dollars in fines could be at stake in the FEC case. 
"Knowing and willful" campaign-finance violations carry civil penalties up to double the amount 

involved -- in this case $1.8 million. 
The source of the cash illegally poured into Greene's victorious 1994 election was the candidate's 

father -- retired stock broker D. Forrest Greene. A relative. like any other individual. is allowed IO 
contribute a maximum of $3,000 per election cycle. 

Throughout the 1994 campaign and for most of 1995. Greene maintained the money legally went 
into the campaign from the sale of a money-market account that belonged to her. A candidate is 
allowed to spend unlimited amounts of personal wealth on elections. 

Finally. in a marathon five-hour December 1995 tell-all news conference. she acknowledged the 
money came from her father. And she claimed Joe -- posing as a millionaire whose funds were 
temporarily tied up -- tricked her father into loaning him $4 million. About half of that went into the 
campaign. 

FEC spokesman Ian Stirton said he could neither confirm nor deny the long-awaited probe because 
of confidentiality restrictions. 

But representatives from the FEC's office of general counsel recently have contacted at least three 
former campaign workers in connection with the ongoing probe. 

Former Greene campaign manager and one-time congressional aide David Harmer said he was 
interviewed for about four hours on consecutive days just two weeks ago. 

Another ex-campaign manager. Kaylin Loveland. was questioned about a month ago, and fonner 
Greene political consultant Peter Valcarce was interviewed in mid-August. 

None of the three would talk about specific issues covered. citing confidentiality provisions. They 
did say the interviews were wide-ranging. and that many questions covered familiar territory. 
reminiscent of the earlier Justice Department case. which included an intensive grand jury 
investigation. 

1996 accusing former husband and one-time campaign treasurer Waldholtz of 858 violations of 
election law. 

Greene pointed out the FEC investigation may be connected to the complaint she filed in March 

http://archive I .sltnb.com/cg~-bin/om~isapi.dll?clientID=789&FROM=09%2f30%2f97&~ULLT~5~~~AL 
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Stirton confirmed that c 'nt still is open. But he rehsed to c 
initiated its own probe to look at a wider cast of plential wrongdoers. including Greene or her father. 

However. there are indications the investigation is a new one and not limited to allegations and 
issues raised in Greene's complaint. 

Loveland said she had been questioned in connection with that matter much earlier. She said she 
felt free to talk about that because she was listed as a p w .  along with Waldholtz. 

But Loveland declined to discuss the more recent interview session -- except to confim that it 
occurred 

"It was just an interview with the FEC and 1 can't really tell you what the subject of it was." she 
said. adding she was following the insmctions of agency oficids.  

Greene said she did not know how the investigation is "structured and whether it includes or is 
separate from the complaint she filed in early 1996. 

The only thing certain, she added. was that "they're looking at the 1994 campaign." 
Greene also ran for Congress in 1992. but narrowly lost to Democrat Karen Shepherd. who Greent. 

then returned to defeat two years later. There have been questions about the financing of that 
campaign because Greene used proceeds from the sale of a house to her parents. although count! 
records indicate the transaction was not finalized until after the election. 

The former congresswoman. who is exploring "a variety" of employment options in Utah. said she 
is confident the current probe will end as did the first one -- laying a!! culpability at the feit of 
Waldholtz. 

"The Justice Department after a year's extensive investigation discovered i t  all went back to Joe. 
I'm sure the FEC will find the same thing." Greene said. 

She said there "shouldn't be any risk" of fines against her or her father. 
"There have been cases where there have been rogue treasurers who have used the campaigns for 

their own purposes and in each of those instances. the treasurer has been fined but the candidate and 
the campaign have not been." she said. 

Waldholtz already faces a $4 million civil judgment in 3rd District Coun for lying to D. Forrest 
Greene to obtain loans from him. Waldholtz. who remains in federal prison and is purportedly broke. 
has paid just $20.000 against that year-old debt. 

Greene said her ex-husband's ability to pay any judgment or FEC fines is beside the point. "What 
he did needs to be acknowledged." she said. 

nt on whether the FEC has 
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(EXCERPT) 

THE DEFENDANT: Thank you, Your Honor, for allQWing me 

the opportunity to address this Court. 

Yesterday, as 9 was reading a newspaper, I came across 

an Associated Press story of a person who graduated from college 

and cheated on an exam. And this gnawed away at her and she 

made it public, and she said something that I think very much 

applies to me: Once you cheat, then you have to cover it with a 

lie. And thatls precisely what I have done. She said, in that 

process, you deceive all the people into thinking you are 

something you are not. And that's something that I've dene. 

She ended it by saying something that a friend of mine said to 

me, a good friend from Pittsburgh, some months ago: The truth 

really does set you free. And I have found that to be the case 

in the past six weeks. 

This past year has been a nightmare for so many 

people: my family, my friends, my former wife, ana her family. 

To them, I would like to express my deepest regret and sorrow 

for my actions. My behavior was deplorable. And I alone am 

responsible. I did commit crimes against the United States. It 

is my responsibility, and my responsibility alone. Thes@ 

actions go against everything that I was taught and everything 

that I thought I believed in. 

I became active in politics because I revere this 

nation. To have violated its laws and hurt the people I lave, 
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in addition to causing a scandal for the 104th Congress that I 

cared so much aborlt, is something that  will haunt me the rast of 

the days of my life. 

Mr. -mer has stated some Pamily history that, while 

true, does not take blame away from me. I am thankfrxl, Your 

Honor, for the treatment that I have received. Both diseases 

are under control because of this treatment. It's up to me from 

here, and I do want to stay well. 

I want to pay whatever debt to society is appropriate 

in the opinion of this Court. In the days that follow, I l o o k  

forward to having the chance to earn back the opportunities and 

responsibilities that have alwzys gone hand-in-hand with 

citizenship in a free society. Having failed to be responsible, 

I know that I must suffer the consequences of my actions. 

accept that honestly and wholeheartedly. 

begin the painful, but rewarding, process of rehabilitation. 

3 

Only by doing so can I 

Thank you. 

THE COURT: Thank you, Mr. Walclholtz. You may remain 

there. 

I have ruled on all of the issues that your attorney 

raised with respect to the presentence report save the last one 

that we discussed, and that is, whether or nct there should be 

an upward departure in your case. And 1 am convinced that the 

total offense level should be adjusted upward to account f0r 

your continuing criminal activity while you were on release. 
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Under 18 U, S. Code, Section 3553(b), a sentencing court may 

impose a sentence outside the applicable guideline range if 

there exists an aggravating car mitigating circumstance of a kind 

or to a degree not adequately taken into consideration by the 

Sentencing Commission. 

circumstances are present in your case. 

And I believe such aggravating 

The Court of Appeals for this Circuit has held that 

post-offense misconduct is a proper basis for an upward 

departure in offense level if it shows extensive criminal 

involvement. You admitted at a September 26, 1996, hearing 

before me that you had committed numerous offenses during the 

four-month period of your release pending sentencing. And I 

don't have to go through all of those things; they have been 

gone through extensively here. But you did perpetrate fraud 

upon your family and friends and continued this practice, or 

your practice, of writing checks for which there were no funds 

on deposit. 

I do not think, however, that your case fits into the 

enhanced penalty under Section ZJ1.7, because you have not been 

convicted of a federal crime. But because your post-release 

conduct is not adequately taken into consideration by the 

Sentencing Commission, I am going to impose a three offense 

level upward departure. 

I'm very pleased to hear what you had to say today, Mr. 

Waldholtz. You seem to be able to capture what is not only the 
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Court's concern, but the community's concern as well, and to 

state that you recognize your wrongdoing and that it will not 

occur again. 

released you on your personal bond, and actually, I guess from 

the day I released you, you have engaged in conduct that you 

knew was criminal, that you knew was wrong, even if it were not 

criminal. And you knew that you had promised me faithfully 

right here in this courtroom that you would not commit another 

criminal offense while you were on your release. 

But I think that was one of the reasons why 1 

Despite your guilty pleas, Mr. Waldholtz, you 

continued, even until this minute, to shift the blame for your 

action. 

you revere the Constitution. You have told that to me here 

today. And that you are a law-abiding person. You have 

suggested that you were corrupted by politics. 

convinced by your self-serving statements that you were 

csrrupted by politics, or even that you revere the 

Constitution. 

certainly, I think, be willing to obey the laws of the country. 

You have told the probation officer in the past that 

I'm simply not 

Anyone who reveres the Constitution would 

You convinced your wife, apparently -- your ex-wife 
and her family that you had a substantial family trust fund when 

in fact there Was no such trust fund. The bank fraud in this 

case was a very sophisticated scheme, requiring pr@cise timing, 

And not only that, but it required an intimate knowledge of the 

financial institutions you deceived. The campaign finance fraud 
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shows careful planning, as you repeatedly concealed and 

misreported campaign contributions. 

your guilty plea, where you would cheat even your own fsther, 

demonstrates that you are a person who simply will not conform 

your conduct to that which is required of all citizens: Obey 

the law. Obey the laws of this country. 

Your continued deceit after 

Rather than carrying out your important duties as a 

campaign treasurer, you attempted to win that election wi thou t  

any consideration of truth. You shamelessly spent funds in the 

Enid Greesle campaign that you knew could not be used for 

campaign purposes. You continued on your illicit course, hiding 

the use of these funds from the public. Had illegal funds no t  

been Used in the campaign, or had your illegal actions been 

revealed before the election, the outcome of the election may 

well have been different. That is, of course, something none of 

us will ever know; and, thus, we will never know t h e  full effect 

of your conduct. 

But there is one thing, Mr. Waldholtz, that is certain, 

and that is, you abused the public trust. No sentence that this 

court has been authorized to impose is sufficient to atone for  

your attempts to macipulate an election, for bank fraud, for 

false statement, for failure to report campaign contributions, 

and for assisting in filing a fraudulent t a x  return. The burden 

3f public disgrace that you alone have placed upon yourself and 

your family is also insufficient. 
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Perhaps, however, the person who shall suIfer most 

because of your criminal conduct is your infant daughter. You 

certainly have not taken a step to consider how your crimes and 

misdeeds shall forever stain her- 

Mr. WaldRoltz, pursuant to the Sentencing Reform Act Qf 

1984, it is the judgment of the Court that you, Yoseph P. 

Waldholtz, be, and you shall be, placed in the custody of the 

U. S. Bureau of Prisons for a term of 37 months. 

I failed it write it in, but I think under the new 

guidelines, the minimum is 37 months. 

MR. KRAHER: Yes. 

THE COURT: For 37 months. This term consists of 37 

months on Count 21 in Docket No. 96-143 and 37 months on Count 

One in Docket No. 96-185, 12 months on Count Two in Docket So. 

96-185, and 36 months on Count Three in Doclcet No. 96-185. AI1 

counts shall run concurrently. 

This is an upward departure based on your continued 

criminal activity while you were pending sentencing and because 

the seriousness of your offense in Docket No. 96-185 is 

underestimated by the guideline range as there was no loss in 

that case. 

You shall pay restitution -- let me find that. You 

shall pay restitution in the sum of $10,920. Upon release fzom 

imprisonment, Mr. Waldholtz, you shall be placed on SUp@rViS@d 

release for a term of five years. his term consists of five 
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years on Count 21 in Docket No. 96-143, three years on Count 

One, Docket No. 96-185, and one year each on Counts Two and 

Three in Docket No. 96-185, all terms to run concurrently. 

Within 72 hours of your release from custody to the 

Bureau of Prisons, you shall report in person to the probation 

office in the district to which you are released. 

supervised release, you shall not commit another federal, state 

or local crime; you shall comply with the standard conditions of 

probation or supervised release as adopted by this Court; and 

you shall comply with the following additional conditions: 

While on 

Number one, you shall not possess a firearm or other 

dangerous weapon €or any reason. Number two, you shall not use 

or possess an illegal drug, nor shall you associate with any 

known drug dealers or be present where illegal drugs are used, 

sold or distributed. 

You shall participate in a substance abuse treatmeEt 

program, which program may include testing to determine if 

illegal substances are being used, at the direction of the 

Probation Office. 

You shall pay restitution to the Internal Revenue 

Service in the amount of $10,920, at the rate to be determined 

Sy the Probation office. 

NOW, Mr. Waldholtz, I do find, after serious thought, 

that you do not have the ability to pay a fine, the costs of 

imprisonment or supervision, and because X have also  entered 
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that restitution requirement. SO, for  those reasons, you will 

not be indebted to us for a fine or the costs of imprisonment. 

It is, however, further ordered that you m S t  pay a special 

assessment fee on Count 21 in Docket No. 96-143 of $50, and $50 

on each Counts One and Three in Docket No. 96-185, and $25 on 

Count Two in Docket No. 96-185, for a total special assessment 

fee of $175. This assessment: should be paid as soon as 

possible, and certainly, if not paid befbre you complete your 

period of incarceration, it must be paid udthin 60 days of your 

release from prism. 

I: shall not make the recommendation that your attorney 

has requested. Mr. Waldholtz, I am very familiar with the boot 

camp, and I do not believe that it is appropriate. But I do 

believe that what it does offer to younger, less sophisticated 

individuals is something that you should strive for, and that 

is, to stay off illicit drugs and to devote your fine mind -- 
you have to have a good mind to be able to do what you have 

3one, all right? To devote your fine mind to obeying the law. 

And it is so ordered. 

MR. KRAMER: Your Honor, in light of that, just one 

further request. And I discussed it with Mr. Iseoe before, who 

to ld  me that he would not object. If Your Honor would recommend 

Allenwood as the place of incarceration. Mr. Waldholtz has an 

elderly father, who would like to visit him, and that would be 

the easiest place. 
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THE COURT: I would be very happy to recommend 

Allenwood. But understand me, that#s a l l  I Can do, is 

recommend. 

THE DEFENDANT: I understand, Your Honor. 1 

THE COURT: I cannot tell the Bureau of Prisons where 

to imprison anyone. 

that would have been all that it would have been, is a 

recommendation. so, I certainly have no objections 'to 

recommending that you be placed at an institution where your 

father will be in a position to visit you. 

Even if I had recommended the boot camp, 

THE DEFENDANT: Thank you. 

MR. KRAMER: Thank you. 

THE COURT: If there is nothing further -- 
MR. KRAMER: Your €Ionor, the counts of the original 

indictment need to be dismissed. 

THE COURT: Yes. 

MR. ISCOE: Yes, Your Honor. A t  this time, the 

Government dismisses the remaining counts of the indictment in 

Case Number 96-143. 

THE COURT: A l l  right. And 185, all counts bels p l e d  

to. 

MR. ISCOE: He p l e d  to all .  counts in 185 .  

THE COURT: All right. So it's so ordered. 

MR. KRAMER: Thank you. 

THE COURT: The best of luck to youl sir. 
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THE DEFENDANT: Thank you, Your Honor. 

(Recessed at 11:15 a.m. and sesumed at 11:25 a.m.) 

We are resuming the ease of United States THE COURT: 

versus Joseph Waldholtz, Criminal N o .  96-143 and Criminal No. 

96-185. 

Mr. Waldholtz, I ' m  sorry to have to bring you back, but 

I failed to advise you oE your right to appeal. 

absolute right to appeal your sentence in this case;'yesu have 

the right to appeal any other rulings that I made here contrary 

to those which you and your attorney argued. All right? That 

appeal must be noted within ten days of today's date. 

You have an 

I can assure you that if you wish to appeal any or all 

issues that were ruled on contrary to your legal view, Mr. 

Kramer will be happy to note that appeal for you and in a timely 

fashion. 

You also know, sir, that because I still don't know 

dhat happened between you arid the attorneys you had retained, 

because I did not know what had happened there, I asked R r .  

Kramer, who heads our Federal Public Defender Service, to 

represent you. 

that that was appropriate. So, if you wish to appeal, you can 

30 straight to the Court of Appeals, an$ you can ask them, the 

judges up there, to appoint counsel for you in the Court of 

Appeals. 

And apparently we have been able to determine 

So, I'm sorry I forgot to do that. 
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MR. ~ E R :  I apoiogize for overlooking that, too ,  

Your Honor. 

THE COURT: Yes. I really am sorry. 

m. KRAMER: He has been advised, but thank you very 

much 

THE DEFENDANT: Yes. Thank you. 

THE COURT: Thank you very much. And you may step back 

now. 

M R .  ISCOE: Thank you, Your Honor. 

THE COURT: Hr. Iscoe, I'm sorry, but while he wiis 

still here, it was important to do that. 

MR. ISCOE: I'm glad Your Honor caught it. I wau1.d 

have realized it by the time I got back to my office, perhaps, 

but I'm glad Your Honor thought of it sooner. 

THE COURT: Thank you. 

(Proceedings concluded at 1 1 ~ 2 7  a.m.) 
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It's our 7th birthday and we'd love Po celebrate it with you! 
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gift. Not only do you get to meet and dare fun, well-educated 
professionals like yourself, you ailso.get a little present from us. 
Hey, whose birthday is it anyway? 

So give us a call. We can't wait to meet you! 

Washington D.C. 
202.466.6699 

Bait i rn 8 re 


