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FEDERAL ELECTION COM-MISSION 
\WASHINGTON, D.C. 20463 

I 
i 

FIRST CLASS' MAIL I 

. .  Lyn Utrecht, Esq. 
Ryan, Pl~illips, Utrecht & Mackinnon 
1 133 Connecticut Avenue, NW 

(lc\d 
f i J  

NOV 1 9  2007 .. 
Wasliington, DC 20036 

RE: MURs 5440 slid 5755 I( I .  I 

Dear Ms. Utrecht: 

On October 20,2004 and June 10,2005, your client, New Democrat Network, was 
notified that the Federal Election Coiiimjssion found reason to believe that NDN Political Fund 
violated 2 U.S.C. $3  433,434,441 a(f) and 441 b(a), provisions of the Federal Election Campaign 
Act of 1971 , as amended, or, in the alternative,. that New Democrat Network and Simon 
Rosenberg, in his official capacity as treasurer, violated 2 U.S.C. $5 434, 441a(f), and 441b(a) 
and 11 C.F.R. $9 102.5, 104.10, 106.1 and 106.6 by failing to allocate certain expenses. The 
Coniniission subsequently conducted an investigation and severed these allegations into a new 
matter, MUR 5755. After considering the circuinstances of this matter, however, the 
Conimissioii deteniiined to exercise its prosecutorial discretion and take no further action on 
November 14,2007. 

, 
I 

At the same time, in MUR 5440, the Commission found no reason to believe that Neq 
Democrat Network and Simon Rosenberg, in his official capacity as treasurer, violated 2 U.S.C. 
$3 434(b) and 441 a(a)(l) by making and failing to report excessive contributions in the from of 
coordinated .communi cat i ons to DNC S en4 ces Corporat ionDemocrat ic National Committee and 
Andrew Tobias, in lijs official capacity as treasurer, or to Johi Kerry for President, Inc. and 
Robert Fanner, in his official capacity as treasurer. Accordingly, the Coinmission closed the file 
in both matters on November 14 and 16, 2007. The Factual and Legal Analysis explaining the 
Commission's decision is enclosed. 

. .  

Docunients related to the case.will be placed on the public record within 30'days.. 
See Statement of Policy Regarding Disclosure of Closed Enforcenient and Related Files, 68 Fed. 
Reg. 70;426 (Dec. 18, 2003). 
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I If y o ~ I  have any questions, please contact me at (202) 694-1650. 

Sincerely, 

bfl 
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rd Factual mid Legal. Analysis 
Enc 1 o SLI re 

r*8 
rx4 

General Counsel 
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FEDERAL ELECTION COI\IR’IISSION’ i 

I 1 1  . .  . .  
I 

I I ’ ‘FACTUAL A ~ T D  LEGAL A~VALYSIS I I 

MURs 5440 and 5755 . . ’  I 
. .  

Respondent: New Democrat NeWol-k aiid Simon Rosenberg, in his official capacity 
as Treasurer 

, . 
. .  

. .  . 
I 

‘I.. , . . .  
. .  . .  . . .  . .  . .  

. .  1 I. . . .  hIUR5755 
. .  

. .  

.. v . .  

P 4 2 .  ’ A;.;. BACKGROUND 
! ’ . . . .  ’ 

. .  . .  
‘ I  

. . .  _ _  . ,  .. . . 
F 4  
N 

... :. ’ : ’ Tliis matter centers on allegations that NDN Political Fsj.iC (“NDN’’).is a..$Sri:.&f’:- ’ .. 
I 

I _ .  . .  I 
’ b ’  

. I ,  I . 
c0m1i;itte.e under the Federal E1ectioi~’Campaign Act of i 971, asamended (“the Act”)’,’and . ,  .. failed . - . ’ ’ 

to register and; report y it11 .the ‘Commission and to comply with the Act’s contribution limits ’and 

. .  . I  

. 

source proliibitio~i~. See 2 U.S.C. $3 434,44 I a(a)( l)(C) and 441 b(a). In its response to the . .  

complaint, NDN asserted that it was a boilujide membership organization with a separate . ’ . 

segregated fund (“SSF”), rather thaii a poljtical  committee, because it did not meet . .  the statutory 

thl-eshold for poljtjcal committee status or have as its major purpose the iioniiiiation or election 

. ‘ I  

, .  . .  
of fedeI-al candidates. .. ‘ .  

I 

I 
! 

. I  

Because of NDN’s affiliation with a federal political committee, New Democrat 

Network - PAC (“NDN PAC”), the Con i~~~ks jo i i  found reason to believe that NDN and NDN ‘ 

PAC were operating as a single political’ c.oniniittee with federal and non-federal ’accounts, and. 

].lad violated the Act by ‘failing to allocate federal funds to pay for advertisements that promoted, 

I . .  . .  

supported, attacked . .  01’ opposed President Bush. The Coiii~iiission subsequently made 
I . .  

supplemental reason to beli’eve findings that NDN violated 2 U.S.C. $9 433,434, 441a(f), and 

44 1 b( a) by failing to register and repon as a political coiiiiiiittee and c.oiitinued the investigation 

011 a 1 t em at i ve t 11 eor i es . 
. .  
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Facnid and Legal Plrialysis 

I 

MURs 5755 and 5330 (New Democrat Netwoik) 

Based on the infon~~at~on obtai11e.d in tlie course of the investigation, the Coiiiiiiission 

takes 170 f~ii-tlier action as. 1 0  NW Den'iocrat Network and Simon Rosenberg, in his olTicial 

capac.ity as h a s u r e r ,  and closes the file in this matter. 

€3. FACTS ' 

NDN is orgaiijzed under Section 527 of the Inter~ial Revenue Code. At tlic tiiiie of the . .  

activity investigated in this matter, NDN was stnictured as a iiiembersh.ip organization with a ' 

. . .  

@ @  

a 

staled that the organization's niksio:i was to elect "public servants at all levels of gwcninicnt 

~ 1 7 0  believe that tlie Denioc.ratic Party needs to find ways to lead our country inlo ;I iiw cra 

w]~j]e ]~o]djng true to our most c17eris17ed values." In fLirtherance of this goal, NDX ciidorscd and 

lliade c.o17trjbut'io11~ to state and local candidates, while NDN PAC, a m~ilticandidatc committee, 

endorsed and contributed to federal candidates. Since 1996, NDN and NDN PAC have qlldorsed . 

400 iioiifederal candidates, \vMe NDN 'PAC and NDN's fonner federal ac.count hwc endorsed 

125 federal candidates.' 

D L I ~ ~ I I ~  the 2004 cycle: NDN spent a total of $1 2,524,063, including approxiiiiately $5.8 

111ilIioli for the production and plac~ement of three media campaigns consisting of 37 television, 

I New Democrat fiework ("NDN") has restrucnired thee  times in the past ten years. Bet\vccir I996 and 
2003, it was a political com~iiittee wit11 federal and noiifederal accounts. Under this structure, NDS \\.as [lie subject 
of an  audit of 2002 cycle ac1iI:ity. Src. A03-45, Report of the Audit DiiGion on the New Democrat Scrwurk 
(Feb. 24, 2006). NDN reorganized in February 2003. During the 2004 election cycle, the former iioirftdcral 
account, NDN? sewed as the connected organization of a new separate segregated fund, NDN PAC. The former 
federal account (Conmii~tee ID COO3 19772) remained registered with the Commission but disclosed no activity for 
tlie 2004 cycle, and ody  S327 cas11 01'1 hand and $1.049 in debts for the 2006 cycle. NDN again reorpiiizcd in 
December 2004. In its current f ~ r ~  NDN is a 501 (c)(4) advocacy orpnization that serves as the coriiiccied 
organization for NDN PAC. with NDN as an affiliated 527 organization. 

accoll~~i aiid VDN P.4C. bill lias been unable IO do so because of the audit of its 2002 cycle activity and this 
P 11 lor c e me n t  m a  11 e I .  

s.o~;~e espenses associaled \viih state slid local c3nciidale endorse~neiits. 

NDN Iias attempted IO terninate both'its formcr federal 

\Vhile YDH F.4C \\'3s prinim-ijy responsjbie for endorsing federal candidates. it also appears io 1im.c paid 
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13 

]lis Democratic . .  opponent in the Kentucky gubeniatorial race; a series of Spanish-langtlage 

teIevision, radio, and Inteniet ad\~ertisenients directed.at Hispanic voters in statcs.with a 

subst anti a1 Hi span i c  pop^ 1 at i on: i iic.I~\diIig F1 orida, Arizona, Nevada, New M es ico. Colorado, . .  

, . 
I I  

. .  . .  

Pen~isylvania, . .  and ~Viscoiisin; and televisio~i advertisenients’aired in three Westcni states illat 

c ri t i.c i zed R e pub I i c an 11 ail d I hg. .Oft11 e e5Ong~i ye.: ,M .__ any - o f: t 11 ese advert i seni en t s 11 ad 110, re fer.eiices 
I 

I 

. .  
I’ , to federal candidates, but Miere instead aiiiied at pronioting the Deiiiocrafi’c “brand” among . .  

I . .  

Hispanic and Latino 1’otel-s and voters in Alaska, Oklahonia, and Colorado. ” 

Similarly, meJiibership solicitations obtained from NDN and five large donors incliided 

170 referen,ces to federal candidates. A representative e-mail solicitation sent to prospectiie 

nieiiibers requested nioney to “create our successf~il media campaigns, advocate for our ppwerful 
. .  

agenda, support t l x  best candidates in the toughest races across the country2 and launch efforts to 

a .  
I .  

I 
. .  

1 

6’ 

’ 14 meet the coiiseri’ati~~ c.l~allenge by building a new progressive ‘iiifrastructure.” 8 

15 

] 6 

Menibersliip ~-e.ne\wl notices asked nienibers to donate to fund NDN’s efforts “to figlit for our 

values and our ~iiodeiii azeiida,” “epaiid[] its -sophisticated, aggressive and sopliisticated ad 
I 

1 7 

18 

eanipaign aimed at the Hispanic Conini~injty,” and bbrespond to the conservative~messape 

niacliine and.. . build our 0~~ robust progressive infrastru.cture.” i 

’ . 

19 

20 

According to Rosenberg, lijs oral f~indraising solicitations to prospccti\.e . .  

. .  
I O  

d01101-s c.losely follo~ved the language j l i  NDN‘s public c.o~iimu~iicatio~is and e-mail solicitations. 

c 
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Indeed, doc~~ments and inteisogatory responses obtained from five 

large donors revealed 170 r’ei‘erences io federal candidates in NDN’s oral or written solicitations. 

. . C. ANALYSIS ’ ’ 

. 

Evidence uiicovered dilring the investigation does not support proceeding on any theory 

of liability. At issue is \~~Imliei- NDN failed to resister and report with the Coiiiinission as a . .  

political co~ii~iiittee and to c.01iipIy wit11 the Act’s. contribution limits and source prohibitions or, . ’ 

i n  the a l~e~nat ive ,~  opeE.tredLazs a, p.oI.itica1 c.oiiiniitt.ee with federal and noiifederal accounts and . %. .-. k l  .. ........ :... I -  I- . , .  

failed to  allocate expenditures for certain ~ . o n ~ n ~ ~ n ~ C a t i o n s  between these ac.counts. As discussed 

above, NDN focused the vast majority of its media spending on generic, party-building 

advertiseiiients. O17ly one ad~~el-tiseiiiei~t produced by NDN, the “Noiiibre” advertisement, might 

be. subject to the reach of I I CIF.R. 8 100.22(b), .Further, NDN’s fundraising solicitations 

contained 170 referel7ces to’ federal candidates. Thus, the evidence does not clearly establid that‘ 

. .  

’ 

NDN met the statLltory 1111-esliold for political c.on~n~ittee status, or that it had the iioiiiiiiation or 

electioii of a federal candidate as its major p~iipose. 117 addition, because NDN was a 

1iielnbe.rsIiip organization wit11 a SSF during the 2004 election cycle, rather than a political 

. 

‘ I  

c.on1177ittee with federal and iio~ifederal acc.ounts, alloc.ation is not a viable, stand-alone theory. ’ ! 

‘ i  I 
As a result,’the Con~n~jssjoii exercises its prosecutorial discretion and takes no further action in i 

this matter. 

(1)  . Political Conimittee Status 

A I I ~  ~J-gaiijzat~on that receives contributions or makes expenditures i1.1 excess of S 1 .OOO 
. .  

durilig a calendar year and ~~:liose’niaJor p~iipose is the non~ji~atjon or elec.tion of a federal 

c.alidiciate. or w11ic.h is under the con~rol of a fe.de.ra1 candidale: qua1ifie.s as a political coiiiii~ittee. 



3 ' (D.D.C. Oct. 9., 2007). . 
. .  . .  

(a) Evidence Obtained Durine the Investieation is Insufficient . .  to. 
E.stablis17 that NDN Made Expendit~ires . . .  i '  , ' .  

. .  I .  

4 .  
5 " 

, .  

' ' 6 . :. ..' ' The Supreme C.0ui-t has iiitiip-e~ed the teitn' "expenditure," for c.o~ii~~iunications niade 
.m 
N 

PJ . 

'a3 8 . 'cornm.~~iiiaiioiis pliat in express teiliis advocate the election or defeat of a clearly identified 

.'. , . 
.. . 

ruQ , 7 independently of a candidate or candidate's comniittee, to'include only "expenditures .for . .  . . ' ' , 

. .  
: : . , . . -.- .. .. .;;E . . ... , , . .. . . -' .+..!-'=... : ' 

%... - .  -. . . . .  . 

b' 
* ' I  I . '. I I e . .  . . 

candidate for federal. ~ f f i c e . " ~  Bud&$, 424 U.S. at 14; Suppleniental Explanation and , . . ,  :.... .I . 

Justification, Political Coii~iiiittee Stafus, '72 Fed. Reg. 5595, 5606 (Feb. 7, 2007). Under the 

b 
. _  . . .  

I 

. .  Conini i ssi on ' s regu 1 ati om, a com 117 uni c at i 011 con t ailis express advocacy ~ 1 3  en it  uses phrases 
. .  . .. . .  

. .  

SLIC~I as "vote for the President," "re-elect yoiir Congressman, or "Smith for Congress," or'uses ' '  '. , . 

campaign s l o ~ a i ~ s .  01' il~di\!idual il/ordst b b \ 4 i i ~ h  'in context can have 1'10 other reaso~iable meaning 

tl~an to urge the elec.tion or defeat of one or more c.learly identified candidate(s). . .." See 1 1 , 

C.FIR. $1 00.22(a); Bt.rckk~.,, 424 U.S. at 44 17.52; see dso MCFL, 479 U.S; at 249. 
. ', I 

The sec.ond part of this regulation enc.ompasses a comn~unication that, w]ien taken as a , e  

~ i ] ~ o ] e  or with'limited refereme IO e?l.iemal events, "c.ould only be interpreted by a reasonable 

p-so i i  as containing advocacy of the elec.tion or defeat.of one ormore clearly identified 

c.andidate(s) because" i t  conta~ns an "electoral portion" that is "unn~jstakable, u~~a~i~bjguous ,  and 

su9eestjve Ub of only one n~eaiiii~g'? and "reasonable mj~ids c.ou1d not differ as to whethqr it 

e~icourages ac.tioiis to elect or defeat one or more clearly identified calldidate( s) or 'e.~xo~irages 

soiiie oilier kind of'ac~joi~." See 1 1 C.F.R. $1 00.22(b). I n  its disc.ussion of then-newly 
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Facnial and Legal Aiialysis m '  
m 

pl-omu1sate.d s e c t h  100.22, the co~ii~~iission stated that "con~mu~iicatio~~s discussing or 

coliiliientil7g 01'1 a candi date3 character, quali fications or accon~plishments are considcrcd 

e.?;press adj/ocacy under new sec.tion 100.22(b) if, in context, they have 130 other rcasoliible 

. .  

It could' be arg.ued that the "Nonibre" advei-tisemei~t . ... at issue in this niat!cr insly Fall within . 

the ~-egLilaroi-~~ reach of I 1 C-F.R. $ 100.22(b). It is elltirely candidate-centered, and i t  slllcges 

tliat President Bus11 rec,eived prefe.reiitial treatment dLiring Vietnani and favored 'spccilic iiitcrests 

for ilnproper or iiis~lfficie.~it reasons. I t  also refers to several issues and does so only in thc 

c.ontext of attac.kiiig Preside~it Bush hi the eight weeks preceding the 2004 Presidential clcction. 

. .  . .  

T1ie adve~~iseiiiei~t may also include a reference to the election ("Beware this is not t11c en$'' . . '  . .  

cO1iibi17ed wit11 a close-up image of President Bush), aiid i t  directs the viewer to "listen to what I 

say," "Beware of the name. B~ish," "Be carefd, Iraq is a failure," and "Join the Democratic 

M oveinent ." 

best use of the Co~iili~ission 'S I-eso~irc~es, partic.uIarIy given that the Coiiii~iission has an ongoing 

ruIemaking IO address the impact of' IV..TL I1 on this regulation. See Electioneering 

. .  
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3 ~inder tlie Act. .' . . .  

. .  . . (b) NDN Did Not. Receive C o ~ ~ t r i b ~ t i o i ~ s  under the Act . .  
. . .  

4 

5 ; So]icit.atio~~s clearly indicating that the fiinds. rec.eived will be used to target 'the eleciion . .  
. .  

or defeat 0f.a ciearly identified candidate for federal office will result in c.ont~butiOns.under the .  
. .  ' .  . 

d '  
N 7.. Act. See 2'U.S.C. 8 43l(S)(A); seedso FEC'v.. Swvij)ciI Educ. Fimd, Iiic., 65 F.3d 285;295.1.-(2d' . 

I 
I 

..' , mG: 8 ' Cir.' 1.995). I '  I .  

I 
I ' a .  . _  I 

'.. 

. .  

T 
0 9  ' 

4% 
A 9 .  

The C 0173 1'1'1 i s s i ol! uncovered 17 0 117 ember sli i p or fund r ai sing sol i ci t a t i 017s" cl early indi c ating 

f~ilids I-eceiiled w0~11d be 1ise.d to target the election or defeat of a clearly identified 10 tlqat 

1 1 

12 

13 

14 

federa] candidate. Indeed: the ii~ernbersl~jp solicitatioiis obtained .from NDN and five large , 

~ O I ~ O ~ S  included no references to federal candidates. A representative e-mail solic.itation . .  sent to 

prospective iiieii~bers reqLiesred i ~ m e y  to "create our successful media campaigns, advocate for 

OLir po\verful agenda, S11ppo1t the best candidates in the toughgst races across the country, and 
I 

15 

16 . 

1 7 

la~llic]~ effo1-1~ to meet tlie conservative cl~allen ge by building a new progressive infrastructure." 

h4einbership re.newa1 notices asked inembers to donate to fund,NDN's efforts 
I 

1 

. .  

*:to fig]~t for our ilalues aiid our modeni agenda:" "expand[] its 'sophisticated, aggressive .and 

1.8 ,sophisticated ad cal71pajgli shied at tlie Hjspaiijc Commui~ity," and "respond to 'the conservative 

. .  19 . 

20 

173essag.e 177ac.Iiine and. . . build our own  rob^ progressive infrastruc.tuie." . .  
. .  I 

I 
. .  

' 117 addition. docun7ei7ts and inten-ogatory respoiises obtained from five 
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I * MURs 5755 and 5440 (New Democrat Network) 
Facmal and Legal Analysis ' . .  

(c) . NDN Does Not Meet the h4aio.r P~irpose Test 
I 

I . .  
I '  1 

- 3 To addre& overbreadth coii6ei~is, tlie Suprenie Court has held that only organizations 

3 wliose major puiyose is campaign activity c.an potentially qualify as political conmiitties under 

4 

5 

the Act. See Bz./ck1@):, 424 U.S. at 79; A4CFL,,479 U.S. at 262. The Coiiiinission has long 

applied the CouI-t inajor p q o s e  test in deten~~ii~ing wliet.her an organization is a "political 
I 

dl 
qr 8 . , .As disc.ksed above, t1i.e vast majority of NDN's advertisements, 1iad.no references to 
ra- ,;.I 0 

C3 9 federal candidates, but \+-ere instead aimed at proniotii~g the Democratic "brand" among Hispanic 

10 and Latino voters and i;oters in Alaska: Oklal~orna, and Colorado. Moreover, NDN spent 
. .  Fa" 

C$Jl 

1 1 approxiiiiately Sr10,682, of less tlian one percent .of its total disbursements, to produce and place ' 

12 tlie "Nonibre" adw-tisement on two Spanisli-language websites. See.Letter fiom Lyn Utdcht. to , '  

13 Julie McCoiinell (311n. 22, 2006); Simi I arl y, NDN' s solicit at ions 

14 denionstra~ed no federal inajor p~rpose: but 'rather requested money to "create our successful 
. .  . .  

1 5 

16 

11iedia campaigns: advocate for our powerf~il agenda, support .the best candidates in the toughest 

races across tlie ca.iiitry, and I a u n ~ l i  efforts to meet tlie consen;atjve challenge by building a new 
. .  I '  

1 7 pl-ogressive iiifiastr~1l~.t~ire,)) "to fight for our values and our modern agenda," "expand[] its 

1 8 

19 

sophisticated, aggressjve and sophistjcated ad 'campaign aimed at tlie.Hispanic Community," and 

"respond to the c.onser~~ati~;e message. iiiac.Iiine and.. . build our oivn robust progressive * 

20 infrastructure." Giwm these f m s :  it is implausible that the major purpose of NDN \4'as the 

2 1 noiniiiatio~i or elec.tion of federal candidates. 

-- 77 For all the foregoing re2soiis: the Coiiiii~j.ssjo~i declines to move f o r ~ ~ a r d  011 a political. 
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MURs 5755 and 5440 (New Democrat N&rork) 
Frrctual and Legal Analysis I 

I 
I 

I 
I 

. .  0 

I 

( 1  985) .  For the same reasons, tlae Conmission does'iiot pursue an alternative corporate 
, .. . .  

I 
I 

I 

. 'ex p e 17 d i tu  re , t 17 eo I- y . I 

. .  
(2) ' Allocation 

. .  

. .  
The evidence does not support proceeding on ai1 allocation theory. During the 

I 
'.I 

2004 cycle, NDN was o r p i z e d  as .a 'menibership organization with a SSF. ' Mtiiibcrs paid- . .  a. $35 

annual meii~bersl~ip fee and, i n  retuni, were gi\ren access toconferenc.e calls .aiid'iiiciiibers-oi~~y 

. .  
. .  

... . ' . I  gwents and the oppqq~li~ity to projride iiip~it 011 substantive decisions, SLICII as thc sclcction-'o:f. . I . .  . -  ' 

' 

1 

I 

candidates to be eildorsed by NDN . l  and NDN'PAC and tlie coniposition.of the orpiizution's ' ,:;- 

policy agenda." l.11 addition, . .  ac.c.ordii~g to Rosenberg, NDN PAC paid for tlie costs of cIidoriIig 

, I  . 
I 

federal candidates and ~-einibursed NDN for expenses related to the federal portioii of the 

website. See Rosellberg ROI at 4. Thus, because information obtained during the iii\~cstiption 

ilidjcates that NDN was a valid membership organization under 1 I C.F.R $ 100.1 M(e), rqtlier 

than a political c.oimjttee wit11 fe.dera1 and nonfederal ac.counts, allocation is not a viable basis 

for proceedins in this inatter. t 
I 

(3)  Coiiclusjon 
I I 

,4cc.ordingl~~, the Coiiinii ssi q17 ex erci ses its prosecutorial disc.ret ion and takes no fiirther 

Democrat NetlJIork - Noli-Federal Accouiit; New Democrat Network - PAC; New Deniocrat 

Network, the iiiactjw Federal Ac.c.ount resistered as Coniniittee ID COO3 19772; . .  and Sinion 

Roseliberg: in his official c.apacit.y as treasurer of both c.on~inittees, and closes t1ie:file in MUR 

5755. 

. .  I I 

I'  

I 
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MURs 5755 and 5440 (New Democrat Yetivork) 
Facniol and Legal Analysis 

. .  
11. nIURs440 . .  

A. ]T\'TRODUCTION ". 

Tile ~0111y1ajiit alleges that New Denioc.rat Network'and .Sinion Rosenberg. in jii's official , . 

capacity as treas~i~*er ("NDN"): made and failed to report excessive contributions io John Kerry . 

for Presidelit, hc. m d  Robel-1 Farmer, in his official capacity as treasurer ("Kerry for President"), 
. .  

. .  . .  

al~d DNC Services Coiyo!-atioii/Democratic National Committee and Andrew Tohias. in his . ' 

. .  

.official capacity as treasurer ("DNC"), in the f o m  of coordinated co~i~i~~~un.icatioiis iitiJec .. 

1 ] C.F.R. 9 109.2 1. Specifi'ca!ly: the complainant alleges that. NDN engaged in coordinated 

conini~i]ijc.atjoiis tliro~~gli the activities of Bill Richardson and Harold Ickes. Coiiipl. at 26-27 and . 

. ' . 

c.ooperation; c.onsultat~on, or concert with, or at the request or suggedon of Kerry for President' . . 

or the DNC. 

* . .  

Under the Federal Electioii Campaigii Act of 1'97 1 as amended ("the Act"). payments for 

c.ool-diliated C O I I I I I I L ~ I I ~ C ~ ~  ions are made for the purpose of jnflueiicing a federal election, 

c.olistitute in-kind contribul:jons to the candidates or coniinittees with whom or which they are 
, 

coordinated, and imst be re.port e.d as expenditures made by those c.andidates or coiiiiiiittees. See 

1 1 C.F.R. $ 109.2 1 (b)( 1). C ~ I I ~ I I I L ~ I ~ ~ C . ~ ~ ~ O I I S  are coordinated with a c.andidate, an authorized 

coiiiiiiittee, a politic.al party comniitiee, or agent' t~iereof if they meet a tliree-part test: ( 1 the 

~ ~ m ~ i i u ~ i i c a t i o n  is paid for by a person other than a candidate, authoriz.ed conimittec. political 

party coniiiijttee: or agent thereof: (2) the coniniunicatio~i satisfies at least one of the four content 
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standards described i1-1 1 1 C.F.R., 0 'I 09.2 I (c);' and (3) the c~oml.llur;icatiol~~ii~i~~icatio~i~ Satisfies at least one of 

the six conduct standards described in 1 1 C.F.R. Q 109.21 ( ~ l ) . ~  

. .  
I 

. .  
I 

1 1  . '  
I 

I 

. .  

. .  . .  
B. ' AN'ALl'SIS 

. .  

. .  

. .  (1)  Alleged Coord~~iatioii with Keirv for President . .  I 

1. . .  

: The conipIa~1it alleges that NDN 'engaged in coordinated co~ii~iiunic.atio~is with Kerry.:for 

President th~o'u& the activities of Bill Richardson and Harold Ickes. See Can'ipl. at 26-27,3l- . 
. .  . .  . 

. .  
. .  

. .  . 
. .  

. 

. .  , . .  
. .  . .  32. ,According to the coiiiplaint, Bill Ricliai-dsoi? was. the chair of the. Denim-atic National !.:' . .  . ' '  . .  ' 

I 
I 

Coliventiqi and'was an "adviso.r?' to.NDN, I which ran Spanish4anguage advertisen>en%s that. . ,. , . b b  
I . .  . .  . .  I 

, .  
6 

attac.ked or opposed Presideni.Bus11 . .  dul-ing tlie 2004 cycle. See id.; see dso NDN Respl at.2.-3. 
s 

Harold Ickes, tlie fo~inder and Pi-esident of The Media Fund, was a nieniber of the DNC's . .  

Executive Coi~mjf fee  and allegedly "c.oordinate[d] wjtli New Democrat Network." Compl.. at 27 

and 59. 
. . .  . .  

. .  

The alleg.alions in the complaint salisfli tlie first two elements of the coordinated 

coni1iiuiijcat.ions test under 1 1 C.F.R. 8 109.21 but fail to pro\rilde a basis to investigate whether 

the c.oliduct standard was met. Besides simply staling that Ricliardson was an "advisor" to NDN, 

the c.o~iiplaint fails to allege tlie type I of c.oiid~ic.t in which lie engaged. See NDN Resp. at 2. 

' : 

I 
. I  

S jllij]arlyr \v;itIi respect to 'Ickes, tlie c.omplaint asserts that his organization, TMF, 

x 
' j  

i 
Tlie content smidards include: ( 1 ) electioneering co~i~i~unications;  (2) public conmiunications that 

disseiiii~iate canipipn nmerials prepared by a candidate; (3) coiimi~inications that espressly advocate.the election or 
defeat of a clearly i.dentified federal candidate; and (4 )  certain public coi~mi~inications distributed 3 20 days or fewer 
before an  electio1i, \\dijch refer 10 a clearly identified federal candidate (or poli~ical party). See I I C.F.R. 

. 

, ' 8 109.21(c). 

A ~ i y  one of six condL1ct standards  ill satisfy tlie third element of the thee-part coordii~atioii test, \vliether . 9  

or 1101 tliere is agreemelit 01' foriiial collaboratioii. See I 1 C.F.R. $ 6  109.2 I (d) and 109.2 1 (e). These conduct 
sialldards incliide: ( 1 ) coliim~lliicalions made 81 tlie request or suggestion of the reievalit candidate or committee; 
( 2  colii~iiiinications made ~ i r h  ilie i i i~erial  I~i\~oI\~e~iieiit of the ~ele\:aiit candidate or conmiittee: 
( 3 )  coliiinui~ications niade after subsianiiai discussion \\:it11 the reIe\*ant candidate or coniiiii~tee: (4 j specific actions 

.of a & k m  \-elidor: (3) specific aciIoii,c of CI Ihriiittr employee: and (6) specific aciions relatin? to the aissemiiiation 
oj'c;lliipajgl1 liiaterial. SCJCJ 1 I C.F.R. $$, 109.2 I (d)(  1 ) - (6) .  

' 
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:. 

bbcoordinate[d]" y f j t h  NDN bu!. 'it does not allege how such conduct is related to coiiJuct 

involving a candidate, authorized coiiiiiiittee, political party committee, or an a p t  of any of the 

foregoing under 1 1 C.F.R. 8 109.2 1 (d). 
. '  

a . .  

Based on the above: the coiiiniissjoii finds there is no reason to believe that SDN 

. .  violated the Act by  makjng aiid fajljng to report excessive contributions. to Kerry Ibr President in 
. .  

. .  , .  . .  f01q.n 0 f c.001-d i n a t ed conini un i cat i ons. . .  

(2) Allee.ed Coordinatioii wit11 .the. DNC' , 

T1ie ' co~~~p la in t  alleges that coordination occiirred between NDN atid.the DNC htlscd on 

the activities of Bill Ricliardsoli, W I ~ O  was the chair of the 2004 Deniocratjc National Conwition 

at the same time lie served as an "advisor" to NDN. See Co~npl. at 26-27, 31-32,. and 59. 

. .  . .  

r\r e j 1.17 er the c.0 n i  y 1 ai n t no I' the a v a i I ab 1 e in form at i on, 17 ow ever, prov i des i 1'1 form at i on suggcst i ng ' 

that Ricliardsoi~'~ ac.tivities at NDN met any conduct standard, and his role as Chair ofthq' ' : ' . 

Deiiioc.ratic Natiolial Col'lwntion appears 10 be insufficient to connect any activity between the 

DNC and NDN that.\qlould satisfy any condiict standard. 

Based on this ~iifomiatjon: there is no reason to believe that 'NDN violated the Act 

by jiiaking and failing to report excessive contributions to the DNC in the fomi of coordinated , 
.. 

coni ni un i cat I ons. 

- -  I A;. 


