
FEDERAL ELECTION COMMISSION 
WASHINGTON. O.C. 20463 

VIA FIRST CLASS MAIL 

Cleta Mitofaell, Esq. SQ) ..7'2011 
Foley & Lardner LLP 
Washington Harbour 
3000 K Street, N.W. 
Suite 600 
Washington, D.C. 20007 5109 

RE: MUR 6430 
Steven Daines 

Dear Ms MitcfaeU: 

On November 17,2010, tfae Federal Election Cominission notified your cUent, Steven 
Dauies, of a complaint alleging violations of ceitain sections of tfae Federal Election Cmdpaign 
Act of 1971, as amended. On August 30,2011, tfae Cominission found, on the basis of the 
information in the complaint, and information provided by your cUent, tfaat tfaere is no reason to 
believe Steven Daines violated2 U.S.C. §§ 431(2), 432(e), 441b» and 441i(e). Aceorduigly, tiie 
Commission closed ita file in tfais matter. 

Documenta related to tfae case wiU be placed on tfae pubUc record witfain 30 days. See 
Statement of Policy Regarduig Disclosure of Closed Enforcement and Related FUes, 
68 Fed. Reg. 70,426 (Dec. 18,2003) and Statenient of Policy ReganUng Placing Firat General 
Counsel's Reports on tiie Public Recoid, 74 Fed. Reg. 66132 (Dec. 14,2009). Tfae Factual and 
Legal Analysis, wfaicfa explains the Commission's findings, is enclosed for your infonnation. 

Ifyou faave any questions, please contact William Powera, tfae attorney assigned to tfais 
niatter at ^02) 694-1650. 

Sincerelv, / «/ 

Maik D. Sfaonkwiler 
Assistant General Counsel 
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1 FEDERAL ELECTION COMMISSION 

2 FACTUAL AND LEGAL ANALYSIS 

3 

4 RESPONDENT: Steven Daines MUR: 6430 

5 

6 L INTRODUCTION 

7 Tfais matter was generated by a complaint filed witfa the Federal Election 

8 Commission by tiie Montana Democratic Party. See 2 U.S.C. § 437g(a)(l). 

9 n. FACTUAL AND LEGAL ANALYSIS 

10 A. BACKGROUND 

11 Conimon Sense Issues, Inc. C'CSF') is a Cindnnati, Ohio based social welfare 

12 oiganization establisfaed under section 501(cX4) oftfae Internal Revenue Code. See 

13 Conunon Sense Issues website, "About Us", fattp://commonsenseissues.com (last visited 

14 May 4,2011). According to ita website, CSI desires "to advance awareness, 

15 involvement, and citizen action" on a number of issues including life (defending the 

16 whole life fixim conception to natural death), Uberty (protecting individual and coiporate 

17 righta), natural family (defending the value and practicaUty of traditional marriage), 

18 econonuc fieedom (taxation, spending, and liniited govenunent), e/c. Id On ita website, 

19 CSI lista Colorado, Montana, Soutfa Dakota, and Nortfa Dakota as "priority states." See 

20 Common Sense Issues website, available at fattp://commonsenseissues.com (last visited 

21 May 4,2011). The CSI website links to ita state-affiliated websites, includmg one known 

22 as Common Sense Montana. S'ee id. linking to www.coinmoiiseiisemontaiia.com. 

23 During tfae 2008 election, CSI reported making botfa independent expenditures 

24 and electioneeruig communications and indicated tfaat it was reporting tfaese activities as 
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1 a qualified nonprofit corporation ("QNC"). For 2010, CSI reported making independent 

2 expenditures in tfae amount of approximately $130,000 for races in tfae 4̂  Congressional 

3 Districtof Kansas and for tfae U.S. Senate races of Alaska and Utafa. S'ee Common Sense 

4 Issues, Inc. (C90009739) Forms 5, available at http://querv.nictusa.com/cfi-

5 bin/fecimg/?C90009739 flast visited Mav 4.2011\ CSI also nude approximately 

6 $30,000 in electioneering communications for races in the Soutfa Dakota District for tfae 

7 House ofRepresentatives in 2010. See Common Sense Issues, Ine. (C30001457) Forms 

8 9, available at fattD://Querv.nictiisa.com/cgi-bin/fecung/?C3D001457 (last visited May 4, 

9 2011). CSI did not report any independent expenditures or electioneering 

10 communications for federal races ui Montana. 

11 Steven Daines, wfao was tfae 2008 Republican nominee for Lieutenant Govemor 

12 in Montana never declared fais candidacy for any federal office on tfae ballot ui 2009 or 

13 2010. Mr. Daines, faowever, is cuirently a candidate for the House ofRepresentatives 

14 fiom Montana for the 2012 election. See Steven Daines' Statement of Candidacy, 

15 Amended February 9,2011. Before becoming a candidate for the House of 

16 Representatives, Daines was briefly a 2012 candidate for the U.S. Senate fiom Montana. 

17 See Dauies' Response at 1; Steven Daines' Statement of (̂ didacy. Filed Noveniber 12, 

18 2010. Daines has been actively engaged in public life in Montana since 2007, and 

19 became a recognized leader of "the figfat to retum Montana's suiplus funds to the 

20 taxpayera" tiuough www.GiveItBack.com. as well as speaking at local tea party rallies 

21 and GOP eventa. See id. 

22 Starting in late 2009 and ending m Februaiy 2010, Daines was featured ui a radio 

23 advertisement run by CSI in Montana. See Daines' Reponse at 3. The advertisement. 
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1 entitied "Montana sends an Ear Doctoî ' C'Ear Doctor"), can be heard at 

2 httD://www.voutube.com/watoh?v=JZIxhLKIHvk. The ad criticizes Montana's current 

3 U.S. Senatora, Jon Tester and Max Baucus, for supporting federal faealtfa care legislation 

4 passed in 2009. Senatora Tester and Baucus are eligible to run for reelection in 2012 and 

5 2014, respectively. At tfae time tfae ad was run, there were ongoing public discussions 

6 about possible revisions to, or even tfae possible repeal of, the faealtfa care reform 

7 legislation. 

"MONTANA SENDS AN EAR DOCTOR'* 

Voice Statementa 

Male voice: Is this where I can find Montana Senators? 
Female voice: Max Baucus aod Uon Tester, yes sir, this is the U.S. Capitol. 
Male voice: I'm an ear doctor for Montana; I need to give them a faearii^ test. 
Female Voice: But sir, they have doctors. 
Male voice: Tax payers back home sent me. 
Fenude Voice: Oh? 
Male voice: It's about health care, our senators don't hear us anymore. 
Female Voice: Why do you have tfaat mega pfaone? 
Male voice: It's what we call a hearing aid. 
Daines: I'm Steve Daines, a fifth-generation Montanan, and like you, I'm 

disappointed with just how out of touch Max Baucus and Jon Tester are 
with Montana's taxpayers. They've turned a deaf ear to us on healtfa 
care, creating a biH forcing every one of us to buy insurance or fine 
fines, and also forcing us to fund abortion on demand. That's just 
wrong, and we need Jo let them know it 

Female Voice: Shhhh, tiiey've just gone intoanother secret meeting. 
Male voice: Oh, so they can hear? 
Female Voice: Yes sir, they're just ignoring you. 
Aimouncer: Go to CommonSenseMontaiia.com today aid teU your senators to listen 

to yoa and vote no on Obamacare. That's **w-w-w-dot-
CommonSenseMontana-dot-com." Paid for by Common Sense Issues. 

9 In addition to appearing in tfais radio advertisement for Conimon Sense Issues, 

10 Daines states tfaat fae "was an active spokesperson witfa and on befaalf of several groups in 

11 opposition to Obamacare during 2009 and 2010." Daines' Response, Exfaibit 3, Affidavit 
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1 of Steve Daines, f 14. In particular, Daines worked witfa Common Sense Montana and 

2 Americans for Prosperity, "witfa wfaom [fae] participated in eventa in tfae summer of2009 

3 during tfaeir 'Hands off My Healtfacare' tour." Id Additionally, Daines was a keynote 

4 speaker at rallies sponsored by these organizations and has been a speaker at tea party 

5 eventa in Montana during 2010. Id 

6 B. LEGAL ANALYSIS 

7 The issue in this matter is whetfaer tfae CSI advertisement attacking Senatora 

8 Baucus' and Tester's position on faealtfa care reform was a coordinated conummication 

9 benefittuig Steven Daines' subsequent federal candidacy. Altfaough the complaint asserta 

10 that Daines "produced and ausd" tfae advertisement, tfaat "fae pauies] is using soft 

11 money," and tfaat "Daines faas spent soft money," see Complauit 1-3, tfae available 

12 infoimation indicates tfaat it was CSI, and not Daines, wfao produced, aired, and paid for 

13 tfae advertisement. Wfaile Daines served as CSFs spokesperaon in tfae ad, tfaere is no 

14 evidence tfaat Daines was an ofiScer of CSI, or that he establisfaed, financed, or controlled 

15 CSI. 

16 1. Prohibited Corporate Contribution 

17 Under tfae Act, a coiporation is profaibited firom makuig any payment fbr a 

18 coordmated communication, see 11 C.F.R. § 109.21(b)(1),* because tfaat would constitute 

19 an in-kind contribution to tfae candidate or fais or faer autfaorized conunittee witfa wfaom it 

* The Commission recently revised tfae contem standard in 11 C.F.R. § 109.21(c) in response to tfae D.C. 
Circuit's decision in Shays v. FEC, 528 F.3d 914 (D.C Cir. 2008). Tfae Coinmission added a new standard 
to flie content prong oftfae coordinaled communications rule. 11 C.F.R § 109.21(cX5) covers 
communicattons tfaat are tfae fiucttonal equivalent of express advocacy. 5ee Ejqflcnation emdJust̂ ication 
for Coordmated ConrnnaUcatkms, 75 Fed. Reg. 55947 (Sept. 15,2010). Tfae efifective date of flie new 
content standard is December 1,2010, afier the events at issue in this matter. The new standard would not 
cfaange the analysis in fliis Report. 
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1 was coordinated. See 2 U.S.C. § 441b.̂  Corporations may make independent 

2 expenditures and electioneering communications, see Citizens United v. FEC. 130 S. Ct 

3 876,913 (2010); faowever, tfaey must comply witfa tfae Act's applicable reporting 

4 requirementa. Id.; 2 U.S.C. §§ 434(c) and 434(f). During tiie 2010 election cycle, 

5 mdividuals were profaibited fixim contributing over $2,400 per election to a candidate's 

6 autfaorized political conunittee and authorized conunittees were prohibited fixim 

7 accepting contributions from individuals in excess of $2,400. 2 U.S.C §§ 441a(a) and 

8 441a(f). Steven Daines did not violate section 441b(a)'s prohibition on receiving 

9 coiporate contributions because tfae "Ear Doctor" advertisement was not a coordinated 

10 conununication or otfaer type of in-kind contribution. 

11 An expenditure made by any person "in cooperation, consultation, or concert, 

12 witfa, or at the request or suggestion of, a candidate, his authorized political committees 

13 or tfaeir agenta" constitutes an in-kind contribution to tfae candidate's autfaorized 

14 committee. 2 U.S.C. § 441a(a)(7)(B)(i). A communication is coordinated witfa a 

15 candidate, a candidate's autfaorized conunittee, or agent of tfae candidate or committee 

16 wfaen tfae communication satisfies tfae tfaree-pronged test set fortii in 11 C.F.R. 

17 § 109.21(a): (1) tfae communication is paid for by a person otfaer tfaan tfaat candidate or 

18 autfaorized committee; (2) tfae communication satisfies nt least one of tiie content 

' Tfae Ninfli Circuit Court of Appeak recentiy finmd a cfaallenge to a similar city-level profaibitton is 
unlikely to prevail. See Thalheimer v. San Diego, No. 10-SS322 at 30-35 (9tti Cir. June 9,2011) C[T]here 
is nodiing in the explicit holdings or broad reasoning of Citizens United liat invalidates the anti-
cireomvemion interest in ttie context of Umitations on direct candidate contributions."). A variety of courts 
in oflier Circuits faave also addressed tfae oonstttuttonality of bans on corporate contributtons afier Citizens 
United. See, eg., U.S. v. Danielaylt, No. 1:1 IcrSS at 15 (E.D. Va. June 7,2011) C'[I]f coiporattons and 
individuals faave equal political speedi rights, then (hey must have equal direct donation rights."); Green 
Parfy of Conn. v. Garfield, 616 F.3d 189,199 (2d Cir. 2010) (^Beaumont and ottier cases applying tfae 
closely drawn standard to contribution limits remain good law."); Mirmesota Citizens C<mcemedfar L^e, 
Inc. V. Swanson, 640 F.3d 304, (Sfli Cir. 2011) C'[W]e find tfaat MinnesoUi Citizens is imlikely to prevail on 
its cfaallenge to Minnesota's ban on dnect corporate contributtons."), rehearmg granted en biemc ami 
opinion vacated. No. 10-3126 (8tfa Cit., Jul. 12,2011) (en banc). 



MUR 6430 (Steven Daines) 
Factual and Legal Analysis 
Page6of 11 

1 standards set fortfa in 11 C.F.R. § 109.21(c); and (3) tfae conununication satisfies at least 

2 one of tfae conduct standards set fortfa in 11 C.F.R. § 109.21(d). Here, Daines was never a 

3 federal candidate during tfae election cycle in which the conununication was aired. 

4 Daines was not testing the watera (see Part II.B.2. below). As coordination can only 

5 occur between the payor and eitfaer a party conunittee or a federal candidate, candidate's 

6 autfaorized conimittee, or an agent of tfae candidate or conunittee, no coordination could 

7 faave occurred faere. Sinularly, witfaout a reference to a federal candidate or tfae 

8 repubUcation of a federal candidate's campaign materials, tfae content prong of tfae 

9 coordmated communications definition cannot be satisfied. 11 CF.R. 109.21(c). Daines 

10 only became a federal candidate in tfae following election cycle, more than nine months 

11 after the ads had run. 

12 The content prong can be satisfied by any one of tfae following types of content: 

13 • A communication tfaat constitutes an electioneering conununication 
14 ptasuant to 11 C.F.R. § 100.29. 11 C.F.R. § 109.21(c)(1). 
IS 
16 • A pubUc communication tfaat disseminates, distributes, or republisfaes, in 
17 whole or in part, campaign nutterials prepared by a candidate or the 
18 candidate's authorized conunittee. 11 CF.R. § 109.21(c)(2). 
19 
20 • A pubUc communication that expressly advocates, as defined by 11 C.F.R. 
21 § 100.22, tfae election or defeat of a cleariy identified federal candidate. 
22 llC.F.R.§109.21(cX3). 
23 
24 • A pubUc communication tfaat satisfies paragrapfa (c)(4)(i),(u),(iu), or (iv) 
25 of tfais section pertaining to references to Presidential, Vice-Presidentid, 
26 House, Senate, or poUtical parties. 11 CF.R. § 109.21(c)(4). 
27 
28 First, tfae "Ear Doctor" advertisement does not appear to meet tfae first standard 

29 establisfaed by tfae content prong because it is not an electioneering eommunication. See 

30 11 C.F.R. § 109.21(cXl). Tfae next election in wfaicfa eitfaer of Montana's senatora would 
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1 appear on tfae ballot is in November 2012, more than two yeara from the time tfae radio 

2 advertisement was apparentiy last aired. Tfaus, the advertisement would not be 

3 considered an electioneering communication because it was aired more than two yeara 

4 before any federal election any of tfae mentioned potential candidates, includuig Daines, 

5 weU in advance of any applicable time period for electioneering conununications. See 

6 2 U.S.C. § 434(f)(3); 11 C.F.R. 100.29(a)(2) (defining electioneering communications as 

7 public communications aired witfain 30 days of a primaiy election or 60 days of a general 

8 election). For similar reasons, tfae "Ear Doctoi" advertisement also does not meet tfae 

9 otfaer tune-based standard of tfae content prong tfaat applies to communications 

10 referencing a House or Senate candidate witfain 90 days of an election because the 

11 advertisement was aired more tfaan two yeara before any relevant election. See 11 C.F.R. 

12 § l09.21(cX4Xi)- AdditionaUy, tfaere is no infonnation suggesting tiuit CSI used tfae "Ear 

13 Doctoi" advertisenient to disseminate, distribute, or repubUsh campaign material under 

14 11 C.F.R.§ 109.21(c)(2). 

1 s Fuially, tfae "Ear Doctoi" advertisemem does not appear to meet tfae content 

16 standard for a coordinated communication because it does not contain express advocacy. 

17 See 11 CFJL § 109.21(c)(3). Tfae "Ear Doctor" advertisement does not contaui express 

18 advocacy because it does not include specific words or pfarases of express advocacy 

19 purauant to 11 C.F.R. § 100.22(a). Tfae adveitisement also cannot be considered express 

20 advocacy under 11 C.F.R. § 100.22(b) because it could not only be interpreted by a 

21 reasonable peraon as containing advocacy for tfae election or defeat of a clearly identified 

22 federal candidate. Tfae "Ear Doctor" adveitisement appeara to be an issue advertisement 

23 focused on faealtfa care refiitm, and not an adveitisement containing express advocacy. 
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1 because it does not contain an unambiguous electoral portion. Seell CF.R. § 100.22(b). 

2 Despite contrasting Daines' views on faealtfa care refoim witfa tfaose faeld by tfae Senatora 

3 fixim Montana, the advertisement is not express advocacy under 11 C.F.R. § 100.22(b) 

4 because it focuses on tfae apparent divergence of opinion between Montana's citizens and 

5 tfaeir senatora and it also does not use Daines' position on faealtfa care reform to comment 

6 on his cfaaracter, qualifications, or accomplisfamenta. S'ee Express Advocacy; 

7 Independent Expenditures; Coiporate and Labor Oiganization Expenditures: Explanation 

8 and Justification, 60 Fed. Reg. 35292,3S295 (July 6,1995). 

9 An advertisement must satisfy aU three elementa of tfae tiiree-pronged test set 

10 fortfa in 11 C.F.R. § 109.21(a) to be a coordinated conununication. Because Daines was 

11 not and never became a federal candidate in tfae election cycle during wlucfa tfae 

12 communication was aired and moreover, tlie advertisement did not satisfy tfae content 

13 prong of tfae tfaree-pronged test, tfae advertisement was not a coordinated communication, 

14 as defined in 11 CF.R. § 109.21(a). 

15 Accordingly, tfae Coinmission finds no reason to believe tfaat Steven Daines 

16 violated 2 U.S.C. § 441b by receivuig an in-kind contribution. 

17 2. Testuig the waters" and candidate status 

18 Tfae complaint alleges tfaat once Steven Daines appeared in tfae "Ear Doctoi" 

19 advertisement fae was "no longer eligible for the 'testing the waters' exemption" and that 

20 fae sfaould faave filed fais Statement of Candidacy. Complaint at 2. Tfae complaint also 

21 alleges tfaat Daines used "soft money to promote his campaign" in violation of 2 U.S.C. 

22 § 441 i(e). Daines appearance in tfae "Ear Doctoi" advertisement, faowever, appeara to 
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1 relate solely to tfae issue of federal faealtfa care reform and tfaerefore did not trigger the 

2 candidate registration or "soft money" provisions of the Act 

3 Under tfae Act, an individual becomes a candidate for federal office wfaen tfae 

4 individual has received or made contributions or expenditures in excess of $5,000, 

5 2 U.S.C § 431 (2), and tiien faas fifteen days to file a Statement of Candidacy witfa tfae 

6 Conunission, 2 U.S.C § 432(e)(1). An individual wfao has not yet decided to lun as a 

7 federal candidate may "test tfae watera" prior to declaring candidacy. 11 C.F.R. 

8 §§ 100.72 and 100.131. Wfaile testing tfae watera, tfae mdividual need not file reports witfa 

9 tfae Commiission disclosmg money received and spent, altfaougfa all sucfa activity is 

10 subject to tfae Act's limita and profaibitions. Id If tfae individual becomes a candidate, all 

11 sucfa financial activity must be reported. Id 

12 There is no information suggesting tiuit Steven Daines became a federal candidate 

13 under the Act before November 12,2010, tfae same day tfaat fae filed fais Statement of 

14 Candidacy (FEC Form 2). Despite tfae allegations in the complaint, tfaere is no basis for 

15 concluding tfaat Daines' appearance ui tfae "Ear Doctoi" radio advertisement caused faim 

16 to become a candidate. "Ear Doctor" was not an expenditure tfaat triggered Daines'status 

17 as a candidate because tiie advertisement does not contain express advocacy and tfaus was 

18 not an "expenditure." 566 2 U.S.C. §431(8); 11 C.F.R. § 100.22; 5ee afro Patt II.B.1., 

19 5i(pra "Ear Doctoi" was also not a contribution that triggered Dauies'status as a 

20 candidate; it cannot be considered a "contribution" by virtue of being a coordinated 

21 communication purauant toll C.F.R. § 109.21, because tfae content prong was not met. 

22 See 2 U.S.C. § 431(9); see also Part II.B.1., sttpra. 
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1 Daines' appearance in "Ear Doctor" also does not qualify as "testing the watera" 

2 activity under Comnussion regulations. See 11 C.F.R. §§ 100.72 and 100.31. Although 

3 the complaint alleges tfaat tfae advertisement could be considered "general public political 

4 advertising to pubUcize fais or faer intention to campaign for Federal office" as a type of 

5 "testing tfae watera" activity, tfae advertisement does not indicate Daines' "intention to 

6 campaign for Federal office." See 11 CF.R. §§ 100.72 and 100.31. Except for tiie "Ear 

7 Doctoi" advertisement, tfae complaint does not identify any otfaer conduct by Daines tfaat 

8 is alleged to be "testing tfae watera" activities.̂  Moreover, tfae "Ear Doctor" 

9 advertisemem last aued approximately nine montfas before Daines declared his candidacy 

10 for federal office ui anotfaer election cycle. See CSI Response at 1; Daines' Response at 

11 3. 

12 In past mattera, tfae Conunission faas concluded tfaat a comparison between a 

13 potential candidate and tfae incumbent could trigger candidate status, but in tfaose nuittera 

14 sucfa a comparison was accompanied by specific refisrences to an actual election or race. 

15 See MUR 5693 (Arofanson) (specific reference to "[djefeating an incumbent," "win[ning] 

16 tfae race," and representing tfae specific congressional district in Wasfaington, D.C); see 

17 also MUR 5251 (Friends of Joe Rogera) (specific reference to candidate "immediately 

18 workfmg] for the benefit of Colorado" and "lookhig forward te serving you in the next 

19 United States Congress"), fai tfais matter, faowever, tfae "Ear Doctoi" adveitisement did 

20 not even indirectiy refer to an election or tfae possible candidacy of Daines. 

21 Finally, Daines' disclosure reports filed witfa the Conunission indicate that Daines 

22 did not receive any contributions or make any expenditures before November 12,2010, 

' The Response faas also specifically denied tfaat Daines engaged in any "testing tfae waters" activities or 
received any funds for tfae purposes of "testing ttie waters." Daines' Response at 1. 
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1 the day he declared fais candidacy. Tfaerefore, it appeara tfaat Daines did not cross tfae 

2 $5,000 statutory candidate tfaresfaold before filing his Statement of Candidacy with the 

I 3 Commission. Based on tfae apparent lack of'testing Ifae watera" or campaign activity 

4 before November 12,2010, it appeara tfaat Daines timely filed fais Statement of 

5 Candidacy in compliance witfa tfae Act. 

6 Accordingly, tfae Commission finds no reason to believe that Steven Daines 
to 
tn 7 violated 2 U.S.C§§ 431(2) and 432(e). 
Nl 

^ 8 3. Useof''softmoney"iiyacandidate 

9 Federal candidates and ofiiceholdera, or entities duectiy or indirectiy established, 

<̂  10 financed, maintained or controUed by tfaem, are restricted from soliciting, receiving, 

11 duecting, transferring, or spending nonfederal funds. See 2 U.S.C. § 441 i(eX 1)(A). 

12 Altfaougfa tfae complauit alleges tfaat Daines received nonfederal funds tfarougifa CSI's 

13 ailing of "Ear Doctor," section 441i(e) only appUes to federal candidates. As discussed 

14 above, Dauies was not a fisderal candidate at tfae time tfaat "Ear Doctor" aired. 

15 Aceoidingly, tfae Commission finds no reason to beUeve that Steven Dames 

16 violated 2 U.S.C. § 441i(eXl)(A) ui connection vritii tiie "Ear Doctor" advertisement. 


