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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

VIA FAX (808-531-9894) and CERTIFIED MAIL -
REFURN.RECE!PT REQUESTED - APR 18 201

Herbert Takahashi, Esq.
Takahashi and Covert

345 Queen Streut, #506
Honolulu, HI 96813

RE: MUR 634
United Public Workers, AFSCME
Local 646, AFL-CIO;
Dayton Nakanelua;
Clifford “Chip” Uwaine;
Laurie Santiago

Dear Mr. Takahashi:

On August 11, 2010, the Féderal Election Commission notified your clients, United
Public Workers, AFSCME Local 646, AFL-CIO (“UPW™); Dayton Nakanelua; Clifford “Chip”

" Uwelne; and Laurie Santiago, of a complaint alleging violations of certain sections of the Federal

Election Campaign Act of 1971, as amended (“thre Act”). A copy of the complrint was
forwarded to your clients at that time,

Upon further review of the allegations contained in the complaint, and information
provided by your clients, the Commission, on April 5, 2011, found that there is reason to believe
that United Public Workers, AFSCME Lozal 646, AFL-CIO violated 2 U.S.C. § 434(g) by failing
to report independent expenditures.

Also on April 5, 2011, tha Commission foumd that 1) there is no ressan to believe that
United Pulic Workers, AFSCME Local 646, AFL-CIO violated 2 U.S.C. § 441b(a) and
11 C.F.R. § 114.2(f) by coercing amployees to make financial contributions to Hanabusa 2010;
2) there is no reason to believe that Dayton Nakanelua, Clifford “Chip” Uwaine, and Laurie
Santiago violated 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.2(f) by directing and /or consenting to
the coercion of UPW employees to make financial contributions to Hanabusa 2010; 3) there is no
reason to believe that United Public Workers, AFSCME Local 646, AFL-CIO violated 2 U.S.C.
§ 441b(a) by making corporate in-kind contributions in the form of coordinated expenditures;
and 4) there is no reuson to believe that Dayton Nakanelua, Clifford “Chip” Uwaine, and Laurie
Santiago violated 2 U.S.C. § 441b(a) by consunting to the making of prohibited contributions.
Also on April 5, 2011, the Comhmission was asually divided =s to the nemaiming allegations in the
camplsint. Ono nr more Statement(s) of Reasons providing the bazis for the Comanission’s
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decision will be forthcoming-when the entire file in this matter closes. The Factual and Legal
Amalysss, which forneed a basis for the Commission’s findings, are stfeched for your
information: '

You may submit any factual or legal materials that you believe are relevant to the
Commission’s cansideration of this matter. Statements should be submitted under oath. In the
absence of additional informatian, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation.

Please note that you have a legal obligation to preserve all documents, records and
materials relating to this matter until such time as you are notified that the Commission has
closed its file in this matter. See 18 U.S.C. § 1519.

If you are interastad in pursuiag pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upon receipt of the request, the Office of the General
Counsel will make resoramendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not catertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

Roqusnts far extansians af time will nqt be routinaly granted. Reguests must be mmie in
writing at least five days priar te the dne date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A), unless you motify the Commission in writing that you wish the investigation to
be made public.

If you have any questions, please contact Phillip A. Olmya, the attorney assigned to this
matter, at (202) 694-1150.

On behalf of the Commission,

Cynm L. Bauerly

Chair

Enclosures
Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

5 :RESPONDENT: United Public Workers, AFSCME MUR¥ 6344

Local 646, AFL-CIO
I. FACTUAL BACKGROUND
A. Introduction

This maiier ccmcerns Georgette Yaindl’s allegations that Respondent United
Public Workets, AFSCME Local 646, AFL-CIO and union managers Clifford “Chip”
Uwaine, Dayton Nakanelua, and Laurie Santiago (“UPW” ar “the union”) coerced union
employees to support Hawaii First Congressional District candidate Colleen Hanabusa’s
candidacy in a special congressional election on May 22, 2010, and then fired Ms. Yaindl
and another UPW employee, Terry Lau, when they refused to comply. Respondents deny
that they coerced employees to participate in union-sponsored pro-Hanabusa campatgn
activities, but alternatively argue that after Citizens United v. FEC, 130 S. Ct. 876 (2010),
they could have legally compelled its employees to do so.

UPW is the exclusive bargaining representative for approximately 11,800 public
seatar employees in Hawaii. fee UPW Response 1t 3. UPW’s siaff consists of
approximately 39 employees. See id. at 4. Tlifford “Chip” Uwaine, Dayton Nakanelus,
and Laurie Santiago are all union managers. The union operates a rggistered state PAC,
but does not have a federal PAC. Id. at 3 (citing Ex. 5). UPW acknowledges itis a
“political entity” that endorses candidates and “plan(s], organiz[es], and coordinat{es] a

wide range of political actions,” including “sign-waving, coffee hours, friend-to-friend
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cards, phone banking, mail-outs, house-to-house canvassing, [and] rallies” to support
those candidates. Jd.

Hanabusa 2010 is the principal campaign committee of Colleen Hanabusa, then a
meml;;r of the Hawaii Senate and a candidate in the May 2010 special elecﬁongi?
Hawii’s First Congressional District. See Amended Statement of Organization, dated
Oct. 28, 2009. The Committee’s disclosure reports do not reflect receipt of any financial
or in-kind contributions from Ul’w; UPW’s State PAC, or any UPW employees.
Further, neither UPW nor its State PAC filed any independent expenditura ar
electioneering communications reports as to activities in support of Hanabusa.

Georgette Yaindl, Esq., is a licensed attorney in Hawaii. Complaintat§ 1. She
worked as a staff attorney for UPW from August 27, 2007, until April 16, 2010, when
UPW terminated her. /d. at §§ 4, 30 and Ex. 1; UPW Response at 4 and Ex. 9.

Terry Lau was a lobbyist for UPW. Complaint at § 34; UPW Response at 4 n.2.
He worked for UPW until April 16, 2010, when UPW terminated him. UPW Response
at4 n.2 and Ex. 18.

B. UPW’s Campaign Activities

In mid-to-late March 2010, UPW e-mailed its employees a notice that the union
would sign-wave to support Hanabusn every Friday at 4:30 p.m. See Complaint at § 8.
Then, UPW required all employees to attend a staff meeting on April 5, 2010, at which
the union asked employees to support Hanabusa 2010 by sign-waving, phone banking,
canvassing, and making financial contributions to tixe Commiittee. See id. at §Y 12, 16.
The union notified employees by e-mail about the mandatory meeting “[s]ometime

within ten (10) or so days prior to April 5, 2010,” and required employees to formally
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request and obtain approval from Mr. Nakanelua if they were unable to attend. See id at
9 12. Except for three or four employees, including Mr. Lau, the entire staff was in
attendance, including executive staff, business agents, receptionists, clerks, and UPW’s

tag -~ 2,

custodian. See-id. at§ 14. The union’s campaign to support Hanabusa was similar to L
previous instances when the union had asked employees to participate in political
campaign activittes for state and local candidates. See id atJ6. Ms. Yaindt states that
she did it participate in any of those pzior campaign-related nctivides for staie and local
candidzitn, arxd UPW Executive Assistant Uwaine mentioned her failure to aign-W'e
after being asked te do so to her. See id

According to Ms, Yaindl, at the April 5™ meeting, Mr. Nakanelua told employees
that they were being asked to sign-wave on Fridays, phone bank Monday through ‘
Thursday evenings, canvass door-to-door Saturday mornings, and make financial
contributions. See id. at § 16. Mr. Nakanelua also reportedly stated that “any staff whq
may need to request an exemption from any of these activities should ‘come see [him].””
Id. at 17 (paraphrasing Nakanelua). Mr. Uwaine then reportedly stated something l'ike,
Nakanelua is ““too kind'” or “being too easy.”” Id. at ] 18. Uwaine then reportedly said,
“It is oxpected timt &H star¥ will sign wave on Fridays [aflemouus], phore bank Monday
throngh Thurndays [evenings], and canvass an Saturdays [momings].” /d at ] 18. Ms.
Yaind] also claims that Mr. Uwaine directed employees, “who may have a part time job
on Saturdays, or who may be involved in other activities like coaching, you are to inform
your employer or team that you are not going to be available to them for the next six (6)
weeks.” Id. at § 21,

Attachment 1
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At the meeting, Ms. Yaindl openly expressed concerns about the union’s policy
on requiring employees to forego work or other responsibilities to do volunteer political
work. See id atq 23 After the meeting, she documented those concerns in a
memorandum, and advised UPW that while she was available “and actually eager” to
phone bank for Hanabusa, she refused to sign-wave because of public safety concems to
drivess and was unavailable on Saturdays to participate in door-to-door canvassing
becauss she worked at = fainser’s market. See UPW Response Ex. 14. According te the
complaint, Mr. Lau was not at the April 5™ meating, but upon his retum to the office, he
also informed Mr. Nakanelua that he was unavailable to canvass an Saturdays. See
Complaint at ] 34.

UPW does not dispute Ms. Yaind!’s description of the April 5" meeting regarding
its planned activities in support of Hanabusa’s candidacy. UPW, however, maintains that
its campaign activities for employees were voluntary. See UPW Responses at 12. UPW
also asserts that Citizens United permits the union to make independent expenditures,
such as instructing staff to engage in campaign activities. See id. at 12-13.

C. The Terminations

UPW fired Ms. Ynindl and Mr. Lau on April 16, 2010. See Compleaint at 7 30,
34 and Ex. 1; see also UPW Response at 4 n.2 and Exs. 9, 18. According to Ms. Yaindl,
Mr. Uwaine and Ms. Santiago gave her a termination letter signed by Mr. Nakanelua.
Complaint at § 30. UPW offered to reinstate both employees on April 27, 2010, but
neither Ms. Yaindl nor Mr. Lau agreed to accept reinstatement. See UPW Response at
4n.2 and Exs. 9, 10, 18. Neither-thc nearly identical termination letters nor the nearly

identical offers of reinstatement provide a reason for the terminations, although UPW’s
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Page 4 of 9

- .




— 12044214635

10
11
12
13
14
15
16
17
18
19
20
21
22

23

termination letters note that both Ms. Yaindl and Mr. Lau were at-will employees. See
id. Exs. 9, 10; see also Complaint at  35.

The complaint alleges that both Ms. Yaindl and Mr. Lau were fired for refusing to
participate in the pro-HanaUﬁsd campaign activities. In pursuing their unemployment
claims, both Ms. Yaind! and Mr. Lau cited their objections to political activity as the
reason for their dismissal, and UPW did not jsresent anty alternative reason (appurently
relying smlely on its subsequant offer of reinstatement). Ses UPW Response Exs. 15-18.

UPW mainsains thet it did nat threaten Ms. Yaindl and Mr. Lau for refusing to
contribute to, or participate in, politierl activities, and it did nat fire them in retaliation for
expressing concern that the union was coercing employees to participate or contribute,
Id at 5. The union also notes that other unnamed employees who did not participate in
its campaign activities “did not experience adverse employment action.” Id. at 6.
Finally, the union notes that it offered to reinstate Ms. Yaindl and Mr. Lau shortly after
their terminations, and “[a]ny unintended message that [Ms. Yaindl’s] termination was
imposed as a threat or in retaliation for not contributing to Hanabusa’s carnpaign quickly
evaporated with the effer to reinstate Ms. Yaindl (and Mr. Lau).” See id. at 10-11 (citing
Exs. 10, 18).

II. LEGAL ANALYSIS
A. Coerced Financial Contributions

The Federal Election Campaign Act of 1971, as amended (“the Act”), prohibits
corporations and labor organizations from making contributions in connection with any
federal election. 2 U.S.C. § 441b(a); 11 CF.R. § 114.2(b). The term, “contribution,”

includes “any direct or indirect payment, distribution, loan, advance, deposit, gift of
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Page 5 of 9




12044214636

10
1
12
13
14
15
16
17
18
19
20
21
22
23

money, or any services, or anything of value” made to a candidate, campaign committee,
or political party organization. 2 U.S.C. § 441b(b)}(2). The prohibition against corporate
and labor organization contributions under 2 U.S.C. § 441b(a) extends to the facilitation
of contributions to political committees, including the labor organization’s own separate
segregated fund (“SSF). See 11 C.F.R. § 114.2(f)(1). Facilitation includes the use of
coercive activity, which involves “the threat of a detrimental job action, the threat of any
otlrer finenciwd mprisal, ar the thn:nt of force, to urge anty individund to rrake a
contrihution or engage in fondraising nctivities on beholf of a {fedensl] cendidate or
political committee.” 11 CF.R. § 114.2(f)(2)(iv). See also2 U.S.C. § 441b(b)(3)
(prohibiting SSFs from making a contribution or expenditure “by utilizing money or
anything of value secured by physical force, job discrimination, financial reprisals, or the
threat of force, job discrimination, or fmam;ial reprisal ....").

The complaint generally alleges UPW coerced employees to make financial
contributions to Hanabusa 2010. However, the Committee’s disclosure reports do not
indicate any receipt of contributions from UPW employees. It is possible that the
contributions may be uritemized because they fall below the aniomit that requires the
Comreittee to reperi the emirtibmtion. See 2 U.S.C. § 43A(b)(3)(A). However, the
compleaint alsa fails to allege any speaific information regarding any prrparted
manitoring of employee response to the solicitation of financial cantributions. By
contrast, in MUR 5268 (Kentucky State District Council of Carpenters, et al.), the
Commission made reason to believe findings based on information that the union was
monitoring or tracking which employees complied with its requests to make contributions
to specified federal candidates. See MUR 5268 Factual and Legal Analyses.

Attachment 1
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Here, the available information fails to allege a similar systematic effort to
monitor or track whether employees actually made the requested financial contributions.
Accordingly, the Commission finds no reason to believe UPW violated 2 U.S.C.

§ 441b(a) and 11 C.F.R. § 114.2(f) by coercing UPW employees to make financial
contributions to Hanabusa 2010.
B. Coordination

The Act prohibits corporations and labor organizations from making contributions
in connection with any federal elaction, includ.ing in-kind contributians. 2 U.S.C.

§ 441b(a), (b)(2); 11 C.F.R. § 100.7(a)(1)(iii}(B). The Act provides that expenditures,
electioneering communications, or republished campaign materials made in coordination
with a committee constitute in-kind contributions to that candidate or party committee.
See 2 U.S.C. § 441a(a)(7).

The Commission’s regulations provide a three-prong test to determine whether a
communication is coordinated.' All three prongs of the test must be satisfied to support a
conclusion that a coordinated communication occurred. 11 C.F.R. § 109.21(a); see also
Explanation and Justificalon for Final Rules on Coortlinated Communications, 71 Fed.
Reg. 33190 (J.une 8, 2006) axd Explasatian axéd Justificadon for Regulations on
Coordinated and Independent ﬁxpendinnu, 68 Fed. Beg. 421 (Jan. 3, 2003). Under
11 CF.R. § 109.20(b), a coordinated expenditure that is not made for a communication is

either an in-kind contribution or coordinated party expenditure that must be reported as

! Recently revised regulations on coordinated communications include a new content standard at 11 C.ER.
§ 109.21(c)(5) for communications that are the functional equivalent of express advocacy and a new safe
harbor for certain business and commercial communications. See Coordinated Communications, 75 Fed.
Reg. 55947 (Sept. 15, 2010).
Attachment 1
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an expenditure. The campaign activities in this matter, however, appear to involve
communicative activities that would not invoke the application of part 109.20(b).

The available facts indicate that while the communication meets the payment and
content prongs via UPW’s expenditures for pro-Ha"naimsa campaign activities, it did not
meet the conduct prong. The Hanabusa Committee explicitly denies any knowledge or
involvement with UPW’s campaign activities. See Hanabusa 2010 Resporse at 1; see
also id. (Hetinitawa Aff, at § 6) (stating “To my knewledde, tive Hanabusa 2010
campaign had no involvement with, or kmowledge of, the alleged acts and
communications by [Respandents] as described in the Camplaint.”), While UPW’s
Response does not comment on its interaction with Hanabusa 2010, it claims to bave
engaged in the type of independent expenditures authorized by Citizens United.

In the absence of information suggesting the union satisfied the conduct prong of
the coordination regulations, the union’s campaign activities do not appear to result in
prohibited in-kind contributions to Wbma 2010. Accordingly, the Commission finds
no reason to believe that UPW made proixibited corporate in-kind contributions in
violation &£ 2 U.S.C. § 441%(a).

C. Fuilure to Flie iadependent Expuaditure Reports

Under the Act, a person that makes independent expenditures aggregating
$10,000 or more at any time up to and including the twentieth day before the date of an
election must file a report describing the expenditures within 48 hours. 2 U.S.C.

§ 434(g)(2). The Act further requires that a person that makes independent expenditures
aggregating $1,000 or more after the twentieth day, but more than twenty-four hours

before the date of an election must file a report describing the expenditures within

Attachment 1
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Although UPW acknowledges making expenditures to support Hanabusa 2010, as
pemiitted following Citizens United, the union did not report any independent
expenditures with the Commission.? UPW would have been required to disclose the
campaign activities as independent expenditures within 48 hours if it spent more than
$10,000 for employees to sign-wave, phone bank, and cexrvass after work hours aad on
weekends prioz to May 1, 2010. Sicilasly, UPW would haxc beun roquired to disclose
the campaign activities as indepeadent expemditures within 24 heurs if it spant more than
$1,000 for employees ta engage in the same type of campaign activities between May 1,
2010 and the special election on May 22, 2010. Here, UPW’s activities appear to date
from late March 2010 through the special election on May 22, 2010.

It appears that approximately 39 UPW employees were collectively required to
spend hundreds of hours on campaign activities, so it is likely that UPW spent over
$10,000, including salaries, in connection with sign-waving, phone banking, and door-to-
door canvassing in support of Hanabusa up to May 1, 2010, and also spent over $1,000
for costs (including salaries) for the same campaign activities in support of Hanabusa
between May 1, 2010 and the special election on May 22, 2010. Accordingly, th:ri
Commission finds renson to believe that UPW vialated 2 U.S.C. § 434(g) by failing to

report those costs as independent expenditures.

2 While the respunse sugeis the stz16 PAC 1aay have been behind the campaign activities, the state PAC
also did not file any independent expenditure reports with the Commission. See, e.g., UPW Response at 3
(“The State PACs play an important role in planning, organizing, and coordinating a wide range of political
actions. The State PACs are responsible for endorsing the candidates . . . and developing plans and
programs to realize the union's political priorities.”). However, UPW’s disclosure reports with the Hawaii
Campaign Spending Commission do not reflect any expenditures for Hanabusa 2010 by the state PAC in
the time frame leading up to the special election.

Attachment 1
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT:  Dayton Nakanelua, State Director MUR: 6344
United Public Workers, AESCME -
Local 646, AFL-CIO
I. FACTUAL BACKGROUND
A. Introduction

This matter concerns Georgette Yaindl’s allegations that Respondent United
Public Workers, AFSCME Local 646, AFL-CIO and union marragers Clifford “Chip”
Uwaine, Dayton Nakanelua, and Laurie Santiago (“UPW” ar “the union) coerced: union
employees to support Hawaii First Congressional District candidate Colleen Hanabusa’s
candidacy in a special congressional election on May 22, 2010, and then fired Ms. Yaindl
and another UPW employee, Terry Lau, when they refused to comply. Respondents deny
that they coerced employees to participate in union-sponsored pro-Hanabusa campaign
activities, but alternatively argue that after Citizens United v. FEC, 130 S. Ct. 876 (2010),
they could have legally compeiied its employees to do so.

UPW is the oxchmive bargaining represntative for approximately 11,800 public
sectar empleyees in Hawaii. See UPW Reosponse at 3. UPW’s staff consists of
approximately 39 employees. See id. et 4. Cliffard “Chip” Uwaine, Dayton Nakanelus, -
and Laurie Santiago are all union managers. The union operates a registered state PAC,
but does not have a federal PAC. /4. at 3 (citing Ex. 5). UPW acknowledges itis a
“political entity” that endorses candidates and “plan[s], organiz{es}, and coordinat[es] a

wide range of political actions,” including “sign-waving, coffee hours, friend-to-friend
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cards, phone banking, mail-outs, house-to-house canvassing, [and] rallies” to support
those candidates. Id.
Hanabusa 2010 is the principal campaign committee of Colleen Hanabusa, then a

RS

rhember of the Hawaii Senate and a candidate in the May 2010 special ele:t;on in
Hawaii’s First Congressional District. See Amended Statement of Organization, dated
Oct. 28, 2009. The Committee’s disclosure reports do not reflect receipt of any finxncial
or in-kind contributions from UP\V, UPW’s State PAC, or any UPW emploees.
Further, neither UPW nor its State PAC filed any independent expenditure or
electioneering communications reports as to activities in support of Hanabusa.

Georgette Yaindl, Esq., is a licensed attorney in Hawaii. Complaintat 1. She
worked as a staff attomney for UPW from August 27, 2007, until April 16, 2010, when
UPW terminated her. Id. at 1] 4, 30 and Ex. 1; UPW Response at 4 and Ex. 9.

Terry Lau was a lobbyist for UPW. Complaint at ] 34; UPW Response at 4 n.2.
He worked for UPW until April 16, 2010, when UPW terminated him. UPW Response
at 4 n.2 and Ex. 18.

B. UPW’s Campaign Activities

In mid-to-late March 2010, UPW e-mailed its employees a notice that the union
would sign-wave to support Hanabusa ¢very Friday at 4:30 p.m. See Complaint at § 8.
Then, UPW required all employees to attend a staff meeting on April 5, 2010, at which
the union asked employees to support Hanabusa 2010 by sign-waving, phone banking,
canvassing, and making financial contributions to the Committee. See id. at §{ 12, 16.
The union notified employees by e-mail about the mandatory meeting “[s]Jometime

within ten (10) or so days prior to April 5, 2010,” and required employees to formally
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request and obtain approval from Mr. Nakanelua if they were unable to attend. See id. at
9 12. Except for three or four employees, including Mr. Lau, the entire staff was in
attendance, including executive staff, business agents, receptionists, clerks, and UPW’
custodlah. See id. at § 14. The union’s campaign to support Hanabusa was sumlarto
previous instances when the union had asked employees to participate in political
campaign activities for state and Iocal candidates. See id. at 6. Ms. Yaindt states that
she ditl mut participate in any of Sham prier eamymigsr-velated acriviries for staie and losal
candidatrs, and UPW Exeoutive Assistant Uwaine mentioned her failum to sign-wave
after being asked te do so to her. See id.

According to Ms. Yaindl, at the April 5™ meeting, Mr. Nakanelua told employees
that they were being asked to sign-wave on Fridays, phone bank Monday through
Thursday evenings, canvass door-to-door Saturday mornings, and make financial
contributions. See id. at § 16. Mr. Nakanelua also reportedly stated that “any staff who
may need to request an exemption from any of these activities should ‘come see [him]."”
Id. at § 17 (paraphrasing Nakanelua). Mr. Uwaine then reportedly stated something like,
Nakanelua is ““too kind’” or ‘being too easy.’” Id at ] 18. Uwaine then reportedy said,
“It is empected that al swif will siga wave on Fridays [afinmoens], phane barik Monday
through Thursdays [evenings], and canvass an Saturdays [momings).” Id at§ 18. Ms.
Yaindl also claims that Mr. Uwaine directed employees, “who may have a part time job
on Saturdays, or who may be involved in other activities like coaching, you are to inform
your employer or team that you are not going to be available to them for the next six (6)
weeks.” Id at§21. '
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At the meeting, Ms, Yaindl op?nly expressed concerns about the union’s policy
on requiring employees to forego work or other responsibilities to do volunteer political
work. See id at§23. After the meeting, she documented those concerns in a
memomnduii‘i:-zmd advised UPW that while she was available “and actually eager” to e
phone bank for Hanabusa, she refused to sign-wave because of public safety concerns to
drivers and was unavailable on Saturdays to participate in door-to-door canvassing
because she workud at e farmer’s market. Seos UPW Responsee Ex. 14. Aecording tes the
complaint, Mr. Lau was not at the April 5™ meeting, but upon his retum to the office, he
also informed Mr. Nakanelua that he was unavailable to canvass on Saturdays. See
Complaint at § 34.

UPW does not dispute Ms. Yaind!’s description of the April 5™ meeting regarding
its planned activities in support of Hanabusa’s candidacy. UPW, however, maintains that .
its campaign activities for employees were voluntary. See UPW Responses at 12. UPW
also asserts that Citizens United permits the union to make independent expenditures,
such as instructing staff to engage in campaign activities. See id. at 12-13.

C. The Terminations

UPW fleed Ms. Yaindl and Ms. Lau on April 16, 2010. See Complaint at WISO,
34 and Ex. 1; see also UPW Response at 4 n.2 and Exs. 9, 18. According to Ms. Yaindl,
Mr. Uwaine and Ms. Santiago gave her aMzﬁm letter signed by Mr. Nakanelua.
Complaint at § 30. UPW offered to reinstate both employees on April 27, 2010, but
neither Ms. Yaindl nor Mr. Lau agreed to accept reinstatement. See UPW Response at
4 n.2 and Exs. -9, 10, 18. Neither the nearly identical termination letters nor the nearly

identical offers of reinstatement provide a reason for the terminations, although UPW’s
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termination letters note that both Ms. Yaindl and Mr. Lau were at-will employees. See
id. Exs. 9, 10; see also Complaint at § 35.

The complaint alleges that both Ms. Yaindl and Mr. Lau were fired for refusing to
participate in the pmJHM campaign activities. In pursuing their unemployment
claims, both Ms. Yaindl and Mr. Lau cited their objections to political activity as the
reason for their dismissals, and YPW did not present any altemative reason (apparently
relyiog salely on its subsequont offers of reinntutement), See UPW Response Exs. 15-18.

UPW maintains that it did nat threaten Ms. Yaindl and Mr. Lau for refusing ta
contribute to, or participate in, politieal activities, and it did not fire them in retaliation for
expressing concern that the union was coercing employees to participate or contribute.
Id at5. The union also notes that other unnamed employees who did not participate in
its campaign activities “did not experience adverse employment action.” Jd at 6.
Finally, the union notes that it offered to reinstate Ms. Yaindl and Mr. Lau shortly after
their terminations, and “[ajny unintended message that [Ms. Yaindl’s] termination was
imposed as a threat or in retaliation for not contributing to Hanabusa’s campaign quickly
evaporated with the offer to reinstate Ms. Yaind! (and Mr. Lau).” See id at 10-11 (citing
Exs. 10, 18).

IL. LEGAL ANALYSIS
A. Coerced Financial Contributions

The Federal Election Campaign Act of 1971, as amended (“the Act"), prohibits
corporations and labor organizations from making contributions in connection with any
federal election. 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b). The term, “contribution,”

incl “any direct or indirect payment, distribution, loan, advance, deposit, gift of
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money, or any services, or anything of value” made to a candidate, campaign committee,
or political party organization. 2 U.S.C. § 441b(b)(2). The prohibition against corporate
and labor organization contributions under 2 U.S.C. § 441b(a) extends to the facilitation
of contributions to political cortmittees, including the labor organization’s own separate -+ ™
segregated fund (“SSF™). See 11 C.F.R. § 114.2(f)(1). Facilitation includes the use of
coercive activity, which involves “the threat of a detrimental job attion, the tieat of any
othes finamuial reprisal, or the thnmt of forcs, to wvrge ary individual to male: a
contribution or engage in fundmising netivisios on hehalf of a [federal] candidate or
political committee.” 11 C.F.R. § 114.2(f)(2)(iv). See aiso 2 U.S.C. § 441b(b)(3)
(prohibiting SSFs from making a contribution or expenditure “by utilizing money or
anything of value secured by physical force, job discrimination, financial reprisals, or the
threat of force, job discrimination, or financial reprisal . . . .”).

The complaint alleges UPW coerced employees to make financial contributions to
Hanabusa 2010. However, the Committee’s disclosure reports do not indicate any receipt
of contributions from UPW employees. It is possible that the contributions may be
unitemized because they fall below the amount that requires the Comnmittes to report the
contribuiion. See 2 U.S.C. § 434(b)(3)(A). However, tha complaint also fiils to allege
any speoifec infosmation regarding any pmpartod monitoring of employee respones te the
solicitation of financial contributions. By cantrast, in MUR 5268 (Kentucky State
District Council of Carpenters, et al.), the Commission made reasan to believe findings
based on information that the union was monitoring or tracking which employees
complied with its requests to make contributions to specified federal candidates. See
MUR 5268 Factual and Legal Analyses.
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Here, the available information fails to allege a similar systematic effort to
monitor or track whether employees actually made the requested financial contributions.
Accordingly, the Commission finds no reason to believe Dayton Nakanelua violated
2 US.C. § 441b(a) by coercing UPW ‘émployees to make financial contributions to
Hanabusa 2010.

B. Coordination

The Aaqt pranibits corporations and labor organizations from making contributions
in connection with any federa! election, inalurling in-kind contributions. 2 U.S.C.

§ 441b(a), (b)(2); 11 C.F.R. § 100.7(a)(1)(iii)(B). The Act provides that expenditures,
electioneering communications, or republished campaign materials made in coordination
with a committee constitute in-kind contributions to that candidate or party committee.
See 2 U.S.C. § 441a(a)(7).

The Commission’s regulations provide a three-prong test to determine whether a
communication is coordinated.! All three prongs of the test must be satisfied to support a
conclusion that a coordinated communication occurred. 11 C.F.R. § 109.21(a); see aiso
Explanation and Justification: for Final Rules ou Coordinuted Commuatications, 71 Fed.
Reg. 33190 (Juae 8, 2006) and Explasation und Justification for Regulations on
Coordinnted msl Indepentient Expenditures, 68 Fed: Reg, 421 (inn. 3, 2003). Under
11 C.F.R. § 109.20(b), a coordinated expenditure that is not made for a communication is

either an in-kind contribution ar coordinated party expenditure that must be reported as

! Recently revised regulations on coordinated communications include a new content standard at 11 CF.R.
§ 109.21(c)(S) for communications that are the functional equivalent of express advocacy and a new safe
harbor for certain business and commercial communications. See Coordinated Communications, 75 Fed.
Reg. 55947 (Sept. 15, 2010).
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an expenditure. The campaign activities in this matter, however, appear to involve
communicative activities that would not invoke the application of part 109.20(b).

The available facts indicate that while the communication meets the payment and
content prongs via UPW’s expenditures for pre-Hanabusa campaign activities, it did not
meet the conduct prong. The Hanabusa Committee explicitly denies any knowledge or
involvement with UPW’s campaign activities. See Hanabusa 2010 Response at 1; see
also id. (Hamakawa AfF. at § 6) (stating “To my knowledge, the Hanabusa 2010
campaign had no involvement with, or imowledge of, the alleged acts and
communications by [Respondents] as described in the Complaint.”). While UPW’s
Response does not comment on its‘interaction with Hanabusa 2010, it claims to have
engaged in the type of independent expenditures authorized by Citizens United.

In the absence of information suggesting the union satisfied the conduct prong of
the coordination regulations, the union’s campaign activities do not appear to result in
prohibited in-kind contributions to Hanabusa 2010. Accordingly, the Commission finds
no reason to believe that Dayton Nakanelua violated 2 U.S.C. § 441b(a) by eon;enting to
the making of prohibited contributions.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT:  Clifford “Chip” Uwaine, Executive MUR: 6344

Assistant to the State Director,

United Public Workers, AFSCME

Local 646, AFL-CIO
I. FACTUAL BACKGROUND

A. Introduction
This reatter concerns Georgette Yaindl’s allegations that Respondent United
Publi¢c Workers, AFSCME Local 646, AFL-CIO and union managers Clifford “Chip”
Uwaine, Dayton Nakanelua, and Laurie Santiago (“UPW” ar “the union”) coerced union
employees to support Hawaii First Congressional District candidate Colleen Hanabusa’s
candidacy in a special congressional election on May 22, 2010, and then fired Ms. Yaindl
and another UPW employee, Terry Lau, when they refused to comply. Respondents deny
that they coerced employees to participate in union-sponsored pro-Hanabusa campaign
activities, but alternatively argue that after Ci-tizens United v. FEC, 130 S. Ct. 876 (2010),
they could have legally compelled its employezs to do so. |
UPW is the exclusive bargaining representative for appreximately 11,860 public

seetor employees in Hawaii. See UPW Response at 3. UPW’s staff consists of
approximately 39 employees. See id. at 4. Clifford “Chip” Uwaine, Dayton Nakanelua,
and Laurie Santiago are all union managers. The union operates a registered state PAC,
but does not have a federal PAC. Id. at 3 (citing Ex. 5). UPW acknowledgesitisa
“political entity” that endorses candidates and “plan[s], organiz[es], and coordinat{es] a

wide range of political actions,” including “sign-waving, coffee hours, friend-to-friend
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cards, phone banking, mail-outs, house-to-house canvassing, [and] rallies” to support
those candidates. Jd

Hanabusa 2010 is the principal campaign committee of Colleen Hanabusa, then a
member of the Hawaii Senate and a candidate in the May 20;“:)“=special election in
Hawaii’s First Congressional District. See Amended Statement of Organization, dated
Oct. 28, 2009. The Cominittee’s disclosure reports do mot reflect receipt of any financial
or in-ldnd contributicors from tJPW, UPW’s State PAC, or any UPW ensployees.
Further, neither UPW nor its state PAC filed any independent expenditure ar
electiopeering communications reparts as to activities in support af Henabusa.

Georgette Yaindl, Esq,, is a licensed attorney in Hawaii. Complaint at§ 1. She
worked as a staff attorney for UPW from August 27, 2007, until April 16, 2010, when
UPW terminated her. Id at Y 4, 30 and Ex. 1; UPW Response at 4 and Ex. 9.

Terry Lau was a lobbyist for UPW. Complaint at § 34; UPW Response at 4 n.2.
He worked for UPW until April 16, 2010, when UPW terminated him. UPW Response
at 4 n.2 and Ex. 18.

B. UPW’s Campaign Activities

In mid-to-late March 2010, UPW e-mailed its employees a notice that the union
would sign-wave to support Hanabuse evary Friday at 4:30 p.m. See Complaint at § 8.
Then, UPW required all employees to attend a staff meeting or April 5, 2010, at which
the union asked employees to support Hanabusa 2010 by sign-waving, phone banking,
canvassing, and making financial contributions to the Committee. See id. at 1] 12, 16.
The union notified employees by e-mail about the mandatory meeting “[sJometime
within ten (10) or so days prior to April 5, 2010,” and required employees to formally
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request and obtain approval from Mr. Nakanelua if they were unable to attend. See id. ;lt
9 12. Except for three or four employees, including Mr. Lau, the entire staff was in
attendance, including executive staff, business agents, receptionists, clerks, and UPW’s
cus.todian. See id. at 9 14. The union’s campaign to support Hanab;;mas similar to
previous instances when the union had asked employees to participate in political
campaign activities for state and local candidates. See id. at ] 6. Ms. Yaindhstates that
she did nut padicipate in any of these prier canipaign-related activides for staie and locnt
candidates, and UPW Exacutive Assistant Uwaine mentioned her failuge to sign-wave
after boing asked fo do so to her. See id.

According to Ms. Yaindl, at the April 5™ meeting, Mr. Nakanelua told employees
that they were being asked to sign-wave on Fridays, phone bank Monday through
Thursday evenings, canvass door-to-door Saturday mornings, and make financial
contributions. See id. at § 16. Mr. Nakanelua also reportedly stated that “any staff who
may need to request an exemption from any of these activities should ‘come see [him].’”
Id. at Y 17 (paraphrasing Nakanelua). Mr. Uwaine then reportedly stated something like,
Nakanelua is “‘too kird’” or ‘being too easy.’” Id. at ] 18. Uwaine then reportedly said,
“It is expected that aH suiff will siga wave on Fridays [afternoons], phoue bank Momday
throngh Thuradays [evenings], and canvass on Ssturdays [mernings].” Jd. at§ 18. Ms.

Yaindl also claims that Mr. Uwaine directed employees, “who may have a part time job

. on Saturdays, or who may be involved in other activities like coaching, you are to inform

your employer or team that you are not going to be available to them for the next six (6)
weeks.” Id at§21.
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At the meeting, Ms. Yaindl openly expressed concerns about the union’s policy
on requiring employees to forego work or other responsibilities to do volunteer political
work See id. at§ 23. After the meeting, she documented those concerns in a
nié’morandum, and advised UPW that while she was available “and actually"eager" to
phone bank for Hanabusa, she refused to sign-wave because of public safety concerns to
drivers and was unavailable on Saturdays to participate in door-to-door canvassing
because she workud at & fameer’s market. See UPW Response Ex. 14. According to the
complaint, Mr. Lau wes not at the April 5% mesting, but upon his retum to the office, he
also informed Mr. Nakanelua that he was unavailable to canvass on Saturdays. See
Complaint at § 34.

UPW does not dispute Ms. Yaind!’s description of the April 5™ meeting regarding
its planned activities in support of Hanabusa’s candidacy. UPW, however, maintains that
its campaign activities for employees were voluntary. See UPW Responses at 12. UPW
also asserts that Citizens United permits the union to make independent expenditures,
such as instructing staff to engage in campaign activities. See id. at 12-13.

€. The Terminatlons

UPW fired Ms. Yaindl and Ms. Lau on Apl'lil 16, 2010. See Compleint at Y 30,
34 and Ex. 1; eee also UPW Response at 4 n.2 and Exs. 9, 18. According to Ms. Yaindl,
Mr. Uwaine and Ms. Santiago gave her a termination letter signed by Mr. Nakanelua.
Complaint at § 30. UPW offered to reinstate both employees on April 27, 2010, but
neither Ms. Yaindl nor Mr. Lau agreed to accept reinstatement. See UPW Response at
4 n.2 and Exs. 9, 10, 18. Neither the nearly identical termination letters nor the nearly

identical offers of reinstatement provide a reason for the terminations, although UPW’s
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termination letters note that both Ms. Yaindl and Mr. Lau were at-will employees. See
id. Exs. 9, 10; see also Complaint at  35.

The complaint alleges that both Ms. Yaindl and Mr. Lau were fired for refusing to
pa:'acxpat!’m the pro-Hanabusa campaign activities. In pursuing their unemploymet:t-"-
claims, both Ms. Yaindl and Mr. Lau cited their objections to political activity as the
reason for their dismissals, and UPW did not present axy alternative reason (apparently
relying svlely on its subseguent offess of reinstatement). Se¢ UPW Response Exs. 15-18.

UPW maintains that it did not threaten Ms. Yaindl and Mr. Lau for refusing ta
contribute to, or participate in, politisal activities, and it did not fire them in retaliation for
expressing concern that the union was coercing employees to participate or contribute.
Id. at 5. The union also notes that other unnamed employees who did not participate in
its campaign activities “did not experience adverse employment action.” Id. at 6.
Finally, the union notes that it offered to reinstate Ms. Yaindl and Mr. Lau shortly after
their terminations, and “[a]ny unintended message that [Ms. Yaindl’s] termination was
imposed as a threat or in retaliation for not contributing to Hanabusa’s campaign quickly
evaporated with the offer to reinstate Ms. Yaindl (and Mr. Lau).” See id at 10-11 (citing
Exs. 10, I8).

II. LEGAL ANALYSIS
A. Coerced Financial Contributions

The Federal Election Campaign Act of 1971, as amended (“the Act”), prohibits
corporations and labor organizations from making contributions in connection with any
federal election. 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b). The term, “contribution,”

includes “any direct or indirect payment, distribution, loan, advance, deposit, gift of
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money, or any services, or anything of value” made to a candidate, campaign committee,
or political party organization. 2 U.S.C. § 441b(b)(2). The prohibition against corporate
and labor organization contributions under 2 U.S.C. § 441b(a) extends to the facilitation
of contributions. topolitical committees, including the labor organization’s own separate ~*%
segregated fund (“SSF™). See 11 C.F.R. § 114.2(f)1). Facilitation includes the use of
coercive activity, which involves “the threat of a detrimental job action, the threat of any
other finaneitd reprisal, or the thrent of farce, to urge any indiviciml to enike a
contribution or engage in fundraising uctiwities an bebolf of a ffedeml] candidatc or
polmcal committee.” 11 C.F.R. § 1142(f)(2)(iv). See also 2 U.S.C. § 441b(b)(3)
(prohibiting SSFs from making a contribution or expenditure “by utilizing money or
anything of value secured by physical force, job discrimination, financial reprisals, or the
threat of force, job discrimination, or financial reprisal . . . .”).

The complaint generally alleges UPW coerced employees to make financial
contributions to Hanabusa 2010. However, the Committee’s disclosure reports do not
indicate any receipt of contributions from UPW employees. It is possible that the
contributions may be unitemized because they fall below the amount that requires the
Committae to repeit tha enntritinticn. See 2 U.S.C. § 434(b)(3)(A). Hawever, the
complaini also fails to ailege any spacific information segarding any purported
moaitoring of employee response to the solicitation of financial contributions. By
contrast, in MUR 5268 (Kentucky State District Council of Carpenters, et al.), the
Commission made reason to believe findings based on information that the union was
monitoring or tracking which employees complied with its requests to make contributions
to specified federal candidates. See MUR 5268 Factual ant__l Legal Analyses.

Attachment 3
Page6of 8



--12044314€%54

10
11
12
13
14
15
16
12
18
19
20

Here, the available information fails to allege a similar systematic effort to
monitor or track whether employees actually made the requested financial contributions.
Accordingly, the Commission finds no reason to believe Clifford “Chip” Uwaine violated
2 U.S.C. §441b(a) by coercing UPW employees to make financial contributions to
Hanabusa 2010.

B. Coordination

The Axt proliibits corporations and labor organizations from making contributions
in connection with any federal election, iicludig in-kind contributions, 2 U.S.C.

§ 441b(a), (b)(2); 11 C.F.R. § 100.7(a)(1)(iii)}B). The Act provides that expenditures,
electioneering communications, or republished campaign materials made in coordination
with a committee constitute in-kind contributions to that candidate or party committee.
See 2 U.S.C. § 4412a(a)(7).

The Commission’s regulations provide a three-prong test to determine whether a
communication is coordinated.! All three prongs of the test must be satisfied to support a
conclusion that a coordinated communication occurred. 11 C.F.R. § 109.21(a); see also
Explanation: ard Justification for Final Rules on Coordinated Communications, 71 Fed.
Reg. 33190 (¥une 8, 2066) and Explanation arid Justification for Regulations on
Coordinzted end Independext Expenditurms, 68 Fed. Beg. 421 (Jan. 3, 2003). Under
11 C.F.R. § 109.20(b), a coordinstes expenditure that is not made for a communication is

either an in-kind contribution or coordinated party expenditure that must be reported as

! Recently revised regulations on coordinated communications include a new content standard at 11 C.F.R.
§ 109.21(c)XS) for communications that are the functional equivalent of express advocacy and a new safe
harbor for certain business and commercial communications. See Coordinated Communications, 75 Fed.
Reg. 55947 (Sept. 15, 2010).
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an expenditure. The campaign activities in this matter, however, appear to involve
communicative activities that would not invoke the application of part 109.20(b).

The available facts indicate that while the communication meets the payment and
content prongs via UPW’s expenditures for pro-Hanabusa campaign activities, it did not
meet the conduct prong. The Hanabusa Committee explicitly denies any knowledge or
involvement with UPW’s campaign activities. See Hanabusa 2010 Response at 1; see
also id. (Hamekawa Aff. at § 6) (stating “Th my knowledge, the Hanabusa 2010
campaign had no invelvement with, or knowledge of, the allegad acts and
communicatians by [Respondents] as described in the Complaint.””). While UPW’s
Response does not comment on its interaction with Hanabusa 2010, it claims to have
engaged in the type of independent expenditures authorized by Citizens United.

In the absence of information suggesting the union satisfied the conduct prong of
the coordination regulations, the union’s campaign activities do not appear to result in
prohibited in-kind contributions to Hanabusa 2010. Accordingly, the Commission finds
no reason to believe that Clifford “Chip” Uwaine violated 2 U.S.C. § 441b(a) by

consenting to the making of prohibited contributions.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT:  Laurie Santiago, Oahu Division Director = MUR: 6344
United Public Workers, AFSCME
Local 646, AFL-CIO
I. FACTUAL BACKGROUND
A. Introduction

This matter concerns Georgette Yaindl’s allegations that Respondent United
Public Workers, AFSCME Local 646, AFL-CIO and union managers Clifford “Chip”
Uwaine, Dayton Nakanelua, and Laurie Santiago (“UPW” ar “the union”) coerced unionx
employees to support Hawaii First Congressional District candidate Colleen Hanabusa’s
candidacy in a special congressional election on May 22, 2010, and then ﬁn;d Ms. Yaindl
and another UPW employee, Terry Lau, when they refused to comply. Respondents deny
that they coerced employees to participate in union-sponsored pro-Hanabusa campaign
activities, but alternatively argue that after Citizens United v. FEC, 130 S. Ct. 876 (2010),
they could have legally compelled its employees to do so.

URW is the exclusive bargnining represcatative for appreximately 11,800 publie
seator emmleyees in Hawaii. See UPW Response at 3. UPW'’s saaff consists of
approximately 39 employeces. See id at 4. Cliffard “Chip” Uwaine, Dayton Nakamelua,
and Laurie Santiago are all unionz managers. The union.operates a registered state PAC,
but does not have a federal PAC. Id. at 3 (citing Ex. 5). UPW acknowledges it is a
“political entity” that endorses candidates and “plan(s], organiz[es], and coordinat[es] a

wide range of political actions,” including “sign-waving, coffee hours, friend-to-friend
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cards, phone banking, mail-outs, house-to-house canvassing, [and] rallies” to support
those candidates. Jd,

Hanabusa 2010 is the principal campalgn commlttee of Colleen Hanabusa, then a
member of the Hawaii Senate and a candidate ui’the May 2010 special election in
Hawaii’s First Congressional District. See Amended Statement of Organization, dated
Oct. 28, 2009. The Committee’s disclosure reports do mot reflect receipt of any financial
or in-kind contributions from UPW, UPW’s State PAC, er axry UPW employees.
Further, neither UPW nor its State i’AC filed any indepsondent expanditure or
electioneering communications reports as to activities in support of Hanabusa.

Georgette Yaindl, Esq., is a licensed attorney in Hawaii. Complaint at q 1. Sht;.
worked as a staff attorney for UPW from August 27, 2007, until April 16, 2010, when
UPW terminated her. Id. at | 4, 30 and Ex. 1; UPW Response at 4 and Ex. 9.

Terry Lau was a lobbyist for UPW. Complaint at § 34; UPW Response at 4 n.2.
He worked for UPW until April 16, 2010, when UPW terminated him. UPW Response
at4 n.2 and Ex. 18.

B. UPW’s Campaign Activities

In mid-to-lats March 2010, UPW e-mailed its employees a notice that the union
would sign-wave tp support Hanahuse every Friday at 4:30 p.m. See Complaint at § 8.
Then, UPW required all employees to attand a staff meeting or April 5, 2010, at which
the union asked employees to support Hanabusa 2010 by sign-waving, phone banking,
canvassing, and making financial contributions to the Committee. See /d. at 1 12, 16.
The union notified employees by e-mail about the mandatory meeting “[s]Jometime
within ten (10) or so days prior to April 5, 2010, and required employees to formally
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request and obtain approval from Mr. Nakanelua if they were unable to attend. See id at
9 12. Except for three or four employees, including Mr. Lau, the entire staff was in
attendance, including executive staff, business agents, receptionists, clerks, and UPW’s
custodian. See id. at § 14. The union’s campaign to su;frt Hanabusa was similar to
previous instances when the union had asked employees to perticipate in political
campaign activities for state and local candidates. See id. at § 6. Ms. Yaindl states that
she did net participate in any of these prior ¢ampaign-related activities for staie and local
candidetas, asd UPW Executive Assistant Uwaine mentiatied her failure to sign-wave
after heing asked ta do so to her. See id.

According to Ms. Yaindl, at the April: 5 meeting, Mr. Nakanelua told employees
that they were being asked to sign-wave on Fridays, phone bank Monday through
Thursday evenings, canvass door-to-door Saturday mornings, and make financial
contributions. See id. at §J 16. Mr. Nakanelua also reportedly stated that “any staff who
may need to request an exemption from any of these activities should ‘come see [him].’”
Id. a ¥ 17 (paraphrasing Nakanelua). Mr. Uwaine then reportedly stated something lii‘ce,
Nakanelua is “‘tou kind™ or ‘being tov easy.’” Jd. at§ 18. Uwaine then reportedly said,
“It is expected that &l star¥ will sign wave on Fridays [aftemcvns), phore bank Monday
throngh Thursdays [avenings], and canvass an Saturdays [momings].” /d at §18. Ms.
Yaindi also claims that Mr. Uwaine directed employees, “who may have a part time job
on Saturdays, or who may be involved in other activities like coaching, you are to inform
your employer or team that you are not going to be available to them for the next six (6)
weeks.” Id at§21.
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At the meeting, Ms. Yaindl openly expressed concerns about the union’s policy
on requiring employees to forego work or other responsibilities to do volunteer political
work. See id at§23. After the meeting, she documented those concerns in a
memorandum, and advised UPW that while she was available “;nd actually eager” to
phone bank for Hanabusa, she refused to sign-wave because of public safety concerns to
drivers and was urnavailable on Saturdays to participate in door-to-door canvassing
becanse she worked at 8 farmar’s moarket. Sex UPW Respuonee Ex. 14. Acvortling te the
complaint, Mr. Lau was not at the April 5™ masting, but upon his return to the office, he
also informed Mr. Nakanelua that he was unavailable to canvass on Saturdays. See
Complaint at § 34.

UPW does not dispute Ms. Yaindl’s description of the April 5" meeting regarding

its planned activities in support of Hanabusa’s candidacy. UPW, however, maintains that
its campaign activities for employees were voluntary. See UPW Responses at 12. UPW
also asserts that Citizens United permits the union to make independent expenditures,
such as instructing staff to engage in campaign activities. See id. at 12-13.

C. The Terminations

UPW fired Ms. Yaindl aud Ms. Lau on Arxil 16, 2010, See Complaint at Y 30,

34 and Ex. 1; see also UPW Response at 4 n.2 and Exs. 9, 18. According to Ms. Yaindl,
Mr. Uwaine and Ms. Santiago gave her a termination letter signed by Mr. Nakanelua.
Complaint at § 30. UPW offered to reinstate both employees on April 27, 2010, but
neither Ms. Yaindl nor Mr. Lau agreed to accept reinstatement. See UPW Response at
4 n.2 and Exs. 9, 10, 18. Neither the nearly identical termination letters nor the nearly

identical offers of reinstatement provide a reason for the terminations, although UPW’s
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termination letters note that both Ms. Yaindl and Mr. Lau were at-will employees. See
id Bxs. 9, 10; see also Complaint at § 35.

The complaint alleges that both Ms. Yaindl and Mr. Lau were fired for refusing to
participate in the pro-Hanabusa campaign activities. In pursuing theirtinemployment
claims, both Ms. Yaindl and Mr. Lau cited their objections to political activity as the
reason for their dismissals, and UPW did ot present any alternative reason (apparently
relying sulely on its subueqgaent offors of reinstutement). See UPW Response Exs. 15-18.

UPW maintaing that it did not threaten Ma Yaindl and Mr. Lau for refusing ta
contribute to, or participate in, pelitieal activities, and it did not fire them in retaliation for
expressing concern that the union was coercing employees to participate or contribute.
Id at 5. The union also notes that other unnamed employees who did not participate in
its campaign activities ““did not experience adverse employment action.” Id. at 6.
Finally, thg union notes that it offered to reinstate Ms. Yaindl and Mr. Lau shortly after
their terminations, and “[a]ny unintended message that [Ms. Yaindl’s] termination was
imposed as a threat or in retaliation for not contributing to Hanabusa’s campaign quickly
evaporated with the offer to reinstate Ms. Yaindl (and Mr. Lau).” See id. at 10-11 (citing
Exs. 10, 18).

IL LEGAL ANALYSIS
A. Coerced Financial Contributions

The Federal Election Campaign Act of 1971, as amended (“the Act”), prohibits
corporations and labor organizations from making contributions in connection with any
federal election. 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b). The term, “contribution,”

includes “any direct or indirect payment, distribution, loan, advance, deposit, gift of
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money, or any services, or anything of value” made to a candidate, campaign committee,
or political party organization. 2 U.S.C. § 441b(b)(2). The prohibition against corporate
and labor organization contributions under 2 U.S.C. § 441b(a) extends to the facilitation
of;‘ebnn'ibutions to political committees, including the labor organization’s o;:; separate
segregated fund (“SSF”). See 11 C.F.R. § 114.2(f)(1). Facilitation includes the use of
coercive activity, which involves “the threat of a detrimental job action, the threat of amy
other finaneial reprisal, or the threst of farce, to unge any individuad to meke a
coutributian ar engage in fandraising uctivities on behalf of a {federal] candidate or
political committee.” 11 C.F.R. § 1142()2)(v). See also 2 U.S.C. § 4416(b)(3)
(prohibiting SSFs from making a contribution or expenditure “by utilizing money or
anything of value secured by physical force, job discrimination, financial reprisals, or the
threat of force, job discrimination, or financial reprisal . . . .”).

The complaint generally alleges UPW coerced employees to make financial
contributions to Hanabusa 2010. However, the Committee’s disclosure reports do not
indicate any receipt of contributions from UPW employees. It is possible that the
contributions may be unitemized because they fall below the amrount that requires the
Committoc to repert the centribution, See 2 U.S.C. § 434(b)(3)(A). However, the
complairit alse fails to altege emy specifit informatien regarding any purported
monitoring of employee response to the solicitation of financial contributions. By
contrast, in MUR 5268 (Kentucky State District Council of Carpenters, ef al.), the
Commission made reason to believe findings based on information that the union was
monitoring or tracking which employees complied with its requests to make contributions
to specified federal candidates. See MUR 5268 Factual and Legal Analyses.
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Here, the available information fails to allege a similar systematic effort to
monitor or track whether employees actually made the requested financial contributions.
Accordingly, the Commission finds no reason to believe Laurie Santiago violated
2 U.S.C."S‘;Mlb(a) by coercing UPW employees to make financial contributions to™=*
Hanabusa 2010.

B. Coordination

The Acx proliibits corporations and labor organizations from making contributions
in connection with any federal elaction, iunluding in-kind contributions. 2 U.S.C.

§ 441b(a), (b)(2); 11 CFR. § 100.7(a)(1)(iii}(B). The Act provides that expenditures,
electioneering communications, or republished campaign materials made in coordination
with a committee constitute in-kind contributions to that candidate or party committee.
See 2 U.S.C. § 441a(a)X(?).

The Commission’s regulations provide a three-prong test to determine whether a
communication is coordinated.! All three prongs of the test must be satisfied to support a
conclusion that a coordinated communication occurred. 11 C.F.R. § 109.21(2); see also
Explanation and Justification for Final Rules on Coordinated Commmunications, 71 Fed.
Reg. 33190 (June 8, 2006) anil Explanatien and Justifieation for Regulations on
Coordinated and Indepentient Expenditures, 68 Fed. Reg. 421 (Jan. 3, 2003). Under
11 C.F.R. § 109.20(b), a conrdinated expenditure that is not made for a communication is

either an in-kind contribution or coordinated party expenditure that must be reported as

! Recently revised regulations on coordinated communications include a new content standard at 11 C.F.R.
§ 109.21(c)X(5) for communications that are the functional equivalent of express advocacy and a new safe
harbor for certain business and commercial communications. See Coordinated Communications, 75 Fed.
Reg. 55947 (Sept. 15, 2010).
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an expenditure. The campaign activities in this matter, however, appear to involve
communicative activities that would not invoke the application of part 109.20(b).

The available facts indicate that while the communication meets the payment and
content prongs ﬂ;lu'-UPW's expenditures for pro-Hanabusa campaign activities, it did not -;u.e;
meet the conduct prong. The Hanabusa Committee explicitly denies any knowledge or
involvement with UPW’s campaign activities. See Handbasa 2010 Response at 1; see
alse id. (Hamaekawn AfF. at § 6) (stating “To my knowledge, the Hanabusa 2010
cayopaign had no involvement with, or imowledge of, the alleged acts and
communigations by [Respandents] as described in the Complaint.”’). While UPW’s
Response does not comment on its interaction with Hanabusa 2010, it claims to bave
engaged in the type of independent expenditures authorized by Citizens United.

In the absence of information suggesting the union satisfied the conduct prong of
the coordination regulations, the union’s campaign activities do not appear to result in
prohibited in-kind contributions to Hanabusa 2010. Accordingly, the Commission finds
no reason to believe that Laurie Santiago violated 2 U.S.C. § 441b(a) by consenting to the
making of prohibited contributions.
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