-
U

(¥
)
]
wr
i
o

g ]

RECEIVED
FEDEPAL ELECTION
COrtHISSION
; SECRETARIAT
Ml JL-3 220

(=}
B s
E QOMD
ghgsm
w aS/xrD
Washungton, DC 20463 = Zonmo
[ el
U P=sgr
Re: MURS976 s £ 3
wn -~ =

Dear Ms Duncan -

Please find enclosed a response to the February 25, 2008 complant filed by the Democratic
National Commuttee This Response 13 filed jointly on behalf of Senator John McCain and John
McCain 2008, Inc (Joseph Schmuckler, Treasurer)

I am honored to be jomned on this Response Brief by Charles Fried, Beneficial Professor of Law
at Harvard Law School and a former Solicitor General of the United States, and Thomas Mermll,
the Charles Keller Beckman Professor of Law at Columbia University and a former Deputy
Solicitor General of the United States Both Professor Fried and Professor Memll are
particapating 1n this representation in thesr individual capacities and not on behalf of their Law
Schools or Universitics Additionally, an Opinion of Counsel 1s appended hereto from Professor
Jonathan Macey, Sam Harnis Professor of Corporate Law, Corporate Finance, and Securnties
Law at Yale Umiversity Professor Macey offers hus expert Opmion on this Matter's banking and
securttics law 1ssues 1n his personal capacity and not on behalf of Yale Law School

Should you have any questions concerning tius Response, please feel free to contact exther me or
Todd Steggerda, Chief Counsel to John McCain 2008

Sincerely,

e

General Counsel
John McCam 2008

PO Box 16118 | Arknglon, VA 22215
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There can be no speech without the expenditure of resources The Umited States Supreme
Court recognized this fundamental truth n Buckley v _Valeo, ruling that just as the First
Amendment does not allow hmitations on the content or quantity of speech, 1t does not
countenance limitations on expenditures by the speaker in md of that speaker’s speech Buckley
v_Valeo, 424 US 1(1976) Thus 1s a foundational First Amendment truth and 1t applies most
urgently to political speech—the Amendment’s core Through all the vaganes and vaneties of
pronouncements on campaign finance 1ssues since Buckley, the Court—though often mvited to
do so—has never retreated from this position See. ¢ g, Randall v Sorrell, 548 U S 230 (2006)
The public financing regume does not contradict this established premuse because it 1s entirely
voluntary Now comes the Democratic National Commuttes (the “DNC™) and seeks to entrap
Senator John McCain and Johm McCamn 2008, Inc (collectively, “Respondents” or “McCain
Campaign”) into spending limuts through a series of baseless and vague arguments without any
legitimate constitutional foundations Yet, even if such a misguided approach to constitutional
nghts were appropniate, 1t would fail on its own terms

The pnncipal hook by which the DNC hopes to catch the Campaign 18 the perfectly
reasonable provision in the campaign finance laws that require a candidate who receives public
funds from the US Department of the Treasury (the “Treasury Department™) to stay within
specified expenditure limits  But in thus case, neither the Campaign, nor any Campaign credator,
has ever accepted a single penny from the Treasury Department Nor has the Campaign ever
pledged federal matching-funds certifications as secunty for pnvate financing, which further
undermunes the DNC's bascless suggestion that the expenditure limits remam m force To the

collateral 1f it were found to be ehgible for them, a private contract that does not n fact cause or
result 1n a pledge of matching-funds certifications as security has no statutory or regulatory
implications and, more importantly, cannot force the Campaign to forsake 1ts First Amendment
nghts

The DNC’s other arguments are ssmularly without ment Though the Campaign, lhike
every political actor, has a constitutional night to stay clear of the public financing system, the
DNC wrongly clams that having once contemplated receiving funds and having sought to
establish 1ts ehgibility for them, the Campaign 15 now trapped withmn that system and the
associated spending limits—even though 1t has not accepted any funds from the Treasury



quorum) rendering the Comnussion unable to 1ssue its ministenal recogmtion of the Campuign's
decision not to acoept public funds,

Any claim that there 13 8 lmit on a candidate’s expenditures must be evaluated i hght of
the serious First Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC's arguments, even without consideration of the
constitutional difficulties presented, fal on their own terms under principles of campaign-
finance, admunistrative, banking, and contract law

STATEMENT OF FACTS

United States Senator John McCan 13 a candidate for the office of President of the
United States His principal campagn commuttes 1s John McCain 2008, Inc (Joseph R
Schmuckler, Treasurer) On August 13, 2007, Senator McCain filed with the Federal Election
Commuuon(tbe“Commmm")aCmdldedCommeeAgnmdeemﬁum
Letter and a Threshold Subnussion' (collectively, “Matchmg-Funds Application™) to establish
cligibility for the Presidential Pnmary Matching Payments Account Act’s (“Matching Fund Act”
or “Act”) public funding program (the “Program™ Pub L No 93-443 (1974), 11 CFR §
9033 1 (2007) Senator McCan asked the Commussion to determine hus eligibility for the
Program m order to preserve the option of accepting public funds As was widely reported at the
time, the Campaign never comnutted to accept public funds for the pnmary election To the

contrary, the Campaign publicly announced from the onset of establishing program ehgxbtlny
that 1t was merely preserving the option to accept federal funding 1f 1t later decided to do so 2

In subsequent months, the Campaign submutted additional matchable contnbutions for
Commussion review and certification By late December 2007, 1t became clear that the U S
Senate would neither confirm the President’s Commussion nomunees, nor allow hum to make
recess appointments over the year-end holidays As a result, the Commussion knew 1t would be
left without a quorum and unable to take official achons concerming Matching Fund Act
payments Accordingly, the Commussion on December 19, 2007, while still 1n possession of a

quorum, 1ssued to the Treasury Department a mﬁcanonofﬂleCmpugnsehgbdww
“mvepymmﬁomthemmullmmumehmgPaymmAmmt Notably, the

! McCamn Candidate and Commuttee Agreement and Certification Letter and Threshold Submission (Aug 13, 2007)

smm-mmn

Sec.cg. Star-Ledger (Now Jersey), Aug 29, 2007 (Communications Director Jill Hazelbaker
mdM"[w]ohnnotmdonﬂnldwumhnwmdomwhdsmmumdmd.mmmm
Mbakas Strides, Boston Globe, Oct zMMMIWMMMMMMM
formally opting mio the public funding system™), FOX News Sunday (Fox News Chanel television broadcast Oct
21, 2007) (WALLACE “Are you gomg to accept federal metching funds?” MCCAIN *“We haven't made that
decision yet, and it's act s decision we geed to make mmediately We can contmue to consider all options ™),
Amsncan Momng (CNN television broadcast Oct 23, 2007) (“KIRAN CHETRY “All nght So that at thus pomt,
mnm:ﬂuﬂuﬂmﬂmwmm “We haven't made a decision We'll make a
3 Federal Election Commussion, Notice of Certification (Dec 19, 2007) (attached heroto as Exhibat 2)
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Treasury Department had previously announced that the Matching Funds Account balance was
not likely to be sufficient to make any payments to eigible candidates until March 2008 4

On February 6, 2008, after having won the New Hampshire, South Carolina, and Florida

nor pledged
matching-funds certifications as secunity for a bank loan By letter dated February 7, 2008, the
Campaign informed the Treasury Department that it had withdrawn the Funds
Apphication from the Program and would not accept public funds for the pnmary election

mformation concerning a line of credit that the Campaign had obtamned months eariier, and had
accurately disclosed through appropriate fiings In lus February 19 letter, Chairman Mason
mvited Senator McCain to “expand on [Senator McCam's] rationale” for concluding that neither
Mmhmmﬂmmmmumhm
financing * Chairman Mason's request was apparently prompted by press reports concerning the
Campaign’s line of credit from Fidelity Bank & Trust

The private financing at 1ssue 1n Chairman Mason’s letter was a $3 million line of credit
negotiated 1n November 2007 with Fidelity & Trust Bank of Bethesda, Maryland (the “Bank™)
Thus Line of credit was negotisted and executed 1n the normal course of the Bank’s business” on
November 14, 2007 pursuant to three principal documents a Busmess Loan Agreement (the
“Loan Agreement”), a Commercial Secunity Agreement (the SeamtywAgreelnent").mda
Promussory Note (the “Note™) (collectively, the “Loen Documents™) Under the Loan
Documents, the Bank required certain collateral and other assurances that funds loaned to the
Campaign would be repaid  On December 17, 2007, the Campaign and the Bank executed a
Loan Modification Agreement pursuant to which the ine of credit was increased from $3 mllion
to $4 milion "' On March 20, 2008, the Campaign repaid to the Bank all funds borrowed
pursuant to the Loan

* Press Reloase, Foderal Election Commussion, FEC Approves Masching Funds for 2008 Candadates (Dec 20,
2007), available at www fic gov/press/press2007/20071207cert shiml

;)wm:mmcmus Senator, $o Foderal Election Commussion (Feb 6, 2008) (attached heroto as Exhibst
¢ Letter from Trevor Potter, General Counsel, John McCam 2008, Inc, o U S Treasury (Feb 7, 2008) (attached
hereto as Exiubat 4)

7 Latter from Davad Mason, Chatrman, Federal Election Commission, %0 John McCam, U S Senator (Fob 19, 2008)
‘Amum-ms)

’BmlehuAEiS(Mdmlmﬁ)

" 1.oan Documents (Nov 14, 2007) (attached hereto as Exhibit 7)
"' Losn Modification Agreement (Dec 17, 2007) (stinched hereto as Extubst §) [heremafter Loan Modificatson
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The Loan Documents and the Loan Modification Agreement embodied the Bank’s and
the Campaign’s (collectively, the “Parties™) express agreement and intent that the Campaign was
not pledging matching-funds certifications as secunty for the hne of credit The Secunty
Agreement (in ongmnal and modified form)—the document through which secunty nterests n
the loan transaction were intended to be, and were mn fact, created—expressly axciuded from the
description of “collateral” any and all certifications of matciung funds Specifically, the ongnal
Secunity Agreement excluded “sny certifications of matclung fund eligiility, including related
nghts, currently possessed by [the Campaign] or obtamed before January 1, 2008” as collateral
for the line of credit ' Likewrse, the modified Secunity Agreement stated “any certifications of
matching fund ehigibxlity, including relsted nghts, now held by [the Campaign] are not
themselves being pledged as secunty for the Indebtedness and are not themselves collateral for
the Indebtedness or subject to this Secunity Agreement™® The Parties’ mtent was likewise
embodied 1n the Loan Agreement (in onginal and modified form), which also specifically
excluded matching-funds certifications from the description of “collsteral ™ According to the
onginal Loan Agreement, “It 13 expressly understood and agreed that ‘Collateral’ specifically
excluded any certifications of matching fund eligibility currently possessed by Borrower or
obtained before January 1, 2008 " Sumlarly, the modified Loan Agreement stated as follows

It 18 expressly understood and agreed that “Collateral” specifically
excludes any certification of matching fund eligibility now held by
Borrower and/or John McCain and any nght, title and interest of
Borrower and/or John McCain to receive payments thereunder '*

The Loan Modification Agreement further clanfied that these certifications were not pledged as
collateral, planly excluding as such “any nght, title and interest of [the Campaign] and/or John
McCaun to receive payments” under the matching-funds certifications "¢

Three other provisions of the Loan Documents addressed the matching-funds
certifications, but none of them created a security interest in them First, the Parties agreed that
the Campaign could grant a secunty interest m the new matching-funds certifications for the line
of credit n the future, but only if certain conditions first occurred and a separate agreement was
executed Specifically, if Senator McCain had withdrawn from the Program before December
31, 2007 and failed to wan or place within at least 10 percentage pomts of the winner in the New
Hampshire pnmary (or the next pnmary or caucus, pursuant to the modified Loan Agreement),
then the Loan Agreement required the Campaign to reenter the Program and then grant to the
Bank a secunty mterest in 1ts new matching funds !” However, these conditions precedent never
occurred Second, the Campaign promused that 1t would not transfer, grant a secunty in, or
otherwise encumber the public matching-funds certifications to or for the benefit of any other

:;mm-nmw 14, 2007) [heremnafter Securrty Agreement]

mml(ﬂw 14, 2007) (as modified on Dec 17, 2007) (emphas: sdded) [heremafier Secunty
14 Loan Agreement, st S (Nov 14, 2007) [heremafter Loan Agresment]
'S Loan Agreement, at 5 (Nov 14, 2007) (as modafied on Dec 17, 2007) (emphasis added) [heremafier Loan



person or entity '* Third, the Loan Agreement required that the Campaign not, without the
Bank's prior consent, exceed the Program’s spending limts, mrespective of whether the
Campaign was subject to the Program as of any applicable date of determination ' Nesther the
Bank nor the Campaign mtended to create a security interest in any matching-funds certfications

pursuant to these provisions

On February 25, 2008, the Campaign’s General Counsel responded to Chairman Mason's
February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that
the certifications had not been pledged as collateral for the Campaign’s line of credit The
Bank's counsel stated

PO wA st “ H, P ‘_;_L / W) v u
wholly mconsistent with the language of the loan documents, the
xmnmdundumdmgofﬂnm«mdbmczrmﬂpluof

banking, secunity, and uniform commercial code law
The DNC filed the present complant with the Commussion on February 28, 2008
ARGUMENT

L THE MATCHING-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

The US Supreme Court ;n Buckley v _Valeo recogmzed a candidate’s constitutional
right to spend unlimited funds on election activities, holding that the “First Amendment requires

the invalidation of  ceilings on overall campaign expendstures ” Buckley v _Valeo, 424 U S
1, 58 (1976) The Buckley Court was faced with two sets of spending limits One set was

automatically imposed on all presidential candidates and the other was accepted voluntanly by
candidates 1n conjunction with public fundmg Federal Election Campaign Act Amendments of
1974, Pub L 93-443 § 404(a) (Oct 15, 1974) The Court overturned the generally applicable
spending limits because they restricted candidates’ First Amendment nights The Program’s
spending limits were upheld, but only because they were voluntary 2 It 1a for thus reason that the
Matching Fund Act and its implementing regulations do not 1mpose gny restnictions on a

“id w3

"u-‘4

¥ Richard Davis AfY 1 6 (attached horeto as Exinbit 9), Watkins AfY § 8

21 ) ettor from Trevor Potter, General Counsel, Jobn McCam 2008, Inc , to David Mason, FEC Chawrman (Feb 25,

2008) guoting Letter from Matthew S Bergman and Scott E Thomas, Attorneys, Dickstemn Shapro LLP, to Trevor

Potter, General Counsel, John MoCam 2008, Inc (Feb 25, 2008) (emphasts added) (attached hereto as Exiubit 10)

2 puckigy directly compared a candidate's decimon to participate in the public fundmg system to a candudate’s

m'viwmeMMMbMumqmm»wwm
ats7a
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candidate’s ability to voluntanly withdraw from the Progam The Commussion itself has
expressly recogmzed that the Program must remain voluntary to be constitutional As the

Comnussion emphasized 1n its Gephardt Advisory Opimon (“Gephardt” or “Gephardt Opinion™),
1t 15 the yoluntary nature of the Program that 1s so fundamental

The Supreme Court held that the yoluntary nature of all of the
public funding programs permits the related expenditure lmmits,
winle smultancously stnkng down expenditure hmuts that were
not yolunianly accepted as part of a public funding program Fed
Election Comm’n Adv Op 2003-35 at 3 (Gephardt), gvailable at
http //saos nictusa com/aodocs/2003-35 pdf (emphams added)
[heremafter Gephardt]

Unless the Program affords presidential candidates a voluntary decision to participate—
and, more fundamentally, pot to participate—its spending linuts are indistinguishable from those
invahidated by Buckley and its structure 1s unconshitutional Common Cause v_Schmutt, 12 F
Supp 489, 495 (DC 1980) (“Candidates, the constitutional rationale goes, are permutted to
forgo their own nght to private contnbutions and unlmited expenditures in exchange for
(exclumve) financing from the pubhic coffers Ths 15 a voluntary decision made by the
candidate, presumably, because the candidate believes that lus or her political communication 18
enhanced by public funding, even given the restricions ™) Accordingly, Senator McCain has a
constitutional right gt to particpate in the Program, and may therefore decide to accept or reject
public funds after individually weighing each action’s consequences Republican Nat'l Comm
v_Fed Election Comm'n, 487 F Supp 280, 286 (1980) (in upholding the Presidential Election
Campaign Fund portion of the presidential public funding program the Court said, “the candidate
has a legpiumate choice whether to accept pubhic funding and forego pnvate contnbutions™)

(mummanly aff’d 445 US 955 (1980)) See gencrally, Roscostiel v_Rodnguez, 101 F 3d 1544,
1549 (8th Cir 1996), Yote Chojce v DrStefano, 4 F 3d 26 (1st Cir 1993)

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulatory confines of the Program’s legal framework
and the principles of Buckley v _Valeo embodied therein, tius undisputed fact means that the
Campasgn 1s not bound by the Program’s spending limuts It 13 & necessary corollary of Buckley
that a candidste voluntarily binds lumself to spending hmmts only through the receipt of
associated matching funds “Congress may engage 1 public financing of election campaigns
and may condition geceptance of public funds on an agreement by the candidate to abide by
specified expenditure mitations ” Buckley, 424 U S at 57 (emphass added) Thus, the import
of Buckley 1s that (a) a candidate’s decision to participate 1n the Program must be voluntary, and
(b) a candidate surrenders hus constitutional nght to unhimited spending only if he recerves public
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funds See Buckley, 424 US at 95 ("[A]eupmoeofpubhcﬁnmngmhvohmry
acceptance of an expenditure ceihing *)

Consistent with Buckley, the Commission’s regulations make clear that spending hmits
do not apply to a candidate unless that candidate has actually recerved public funds under the
Program

The expenditure lrmutations of 11 CFR 9035 1 shall not apply to a
candidate who does not recerve matching funds at any time during
the matching payment period 11 CFR § 9035 1(d) (2007)
(emphans added)

Accordingly, under section 9035 1(d) of the regulaions and m step with the principles

underlying Buckley, spending limits are not applicable to the Campaign because it never
accepted public funds under the Program

In the past, the Commussion has fiuthfully adminstered the Program m comphiance with
Buckley by recogmzing the Program’s voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any cand:date’s matching-funds application In fict, it has lhnuted 1t
involvement to smply recogmzing candidates’ withdrawals and notfying the Treasury
Department of candidates’ consequent meligibality In the only avalable nterpretation by the
Comnussion of 1ts role 1n the withdrawal process, the Commission 1n 1ts Gephardt Opimion smd
it would simply “withdraw a certification of a candidate’s ehgibility to receive Matching
Payment Act funds prior to the payment date upon receipt of a wrtien request by the
candidate” under normal circumstances Gephardt at 4 (emphamis added) Gephardt’s “holding”,
then, prescribes at most a purely mumstenal role for the Commussion n recogmzing an ehigible
candidate’s ulumate refusal to participate in the Program Indeed, Congressman Gephardt was
told the Commussion would process his withdrawal 1n one business day—just long enough to
“deliver a certification withdrawal to the Secretary of Treasury pnor to his issuance of
payments” Id Conmstent with Buckley, past Program participants have established matching-
funds elipxbility and clected subsequently to refuse publhic funds Qephardt st 3 (“The
Commussion’s previous resolution of sumular 1ssues 15 consistent with permitting rescissions prior
to the payment of any Matching Payment funds”) Then-presidential candidate Howard Dean
was declared ehgible to participate m the Program m June 2003, but declined public funds on

3 Statutory provasions and leguiative history also spesk of the recemt of public funds as the moment when s
candidste’s voluntary commitment to the Program’s spending lunits becomes bndmg  See Republican Nat'l
Comm , 487 F Supp at 285 (“Here the condrtions imposed by Congress upon recapt of public campaign financmg
do not mfrmge upon the First Amendment rights of candidates ™) (emphanis added) (summanly aff’'d. 45 U 8 955
(1980)) Secalso HR Rep No 94-1057, at 54 (1976) (Conf Rep ), eprmted m 1976 USCC AN 946, 969 ("The
remamng provisions of this section transfer mto the Act those provimions of 18 U S C 608 which imposed
expendsiure mitations on presidential candidates, conditionmg thewr application, m accordance with the Supreme
Court’s decision n Buckley v Valeo, upon the acceptance of publ financmg ™)

7
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November 12, 2003.* Similarly, RopubhanEhMDolemehummhmg-ﬁmdl
application on December 17, 1999 after qualifying earhier that year * Commussion precedent has
thus established a mumstenal role for the Commussion that carefully preserves candidates’

sutonomy as outhned 1n Buckloy

Nothing should fundamentslly alter the Commussion’s normal practice here  Moreover,
its current lack of quorum 1s not cause to depart from Commissmion precedent or from Buckley’s
mandate of a voluntary program Senator McCain’s night to not participate 1n the Program 1s
equal to that of past candidates He contemplated participating m the Program, and quahified
through the elipibality process in order to be able to do so, but eventually exercised his nght to
voluntanly withdraw s Matching-Funds Application His February 6, 2008 withdrawal letter
was therefore effective, at the latest, “upon receipt” by the Commussion unless Senator McCain
had actually receaved public finds under the Program any time pnior to lus withdrawal, which he
had not Had a Commission quorum existed on February 6, 2008, doubtless the Commussion’s
exercise of its mumstenal role would have closely murrored the Commussion's two-day
processing of Ehizabeth Dole’s withdrawal the Treasury Department would have been informed
Mm&ﬁnSmMcCunwumlmenudedwmvefedudmhngﬁmdsdmm
his withdrawal from the Program 2

The DNC argues, without bams, that Senator McCain “pledged matching finds as
collateral for a loan to lus campaign,” and has therefore surrendered lus constitutional nght to
voluntanly withdraw from the Program In so arguing, the DNC mcorrectly relies on language
in the Gephardt Opinion that discusses pledging matching-funds certifications as “security for
private financing ™

The DNC Complaint attempts to make much of the fact that the Gephardt Opmion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certificahons
Ins campaign had recerved from the Commuasion as collateral for a private loan Complamnant
DNC completely misconstrues the reasons this was relevant to the Commission, and suggests
M&eCommmauMawmndﬂMwouldmhcthmwulofmdmhmy

apphication for the matching funds system Even apart from 1ts constitutional shortcomings,?’ the

¥ | etter from Howard Dean, presidential candidate, to Ellen Weimtraub, FEC Chair (Nov 12, 2003) (heremafter
Dean Letter) (attached hereto as Exhibat 11)

3 | etter from Elizabeth Dole, U'S Senator to Scott Thomas, FEC Charman (Dec 17, 1999) (heremafter Dole
Letter) (attached hereto as Exhibit 12)

 Elizabeth Dole’s letter was recerved by the Commission on Decsmber 20, 1999 The Commussion notified
Treasury of her withdrawal on December 22, 1999 See Dole Letter, Fed Election Comm'n. The Record 6 (Feb
2000), availahle at hitp //www fec gowpdfirecord/2000/Teb00 pdf

77 The statement m Gophardt regardmng the pledge of certifications as collateral m no way represents &
constitutionally permussible barmer to vohmtary withdrawal from the program  The guad pro qup theory embodied
m the Act and the Buckley and the Republican Nat’l Comm_ decistons forbads such hmstation  Provided public
momes have not been relessed, the govemment has provided no “guud” that can be used to extract & regulatory
“guo™ The only relevant svent for purposes of tnggermg the restrichions on expenditures and other legal lmitations
13 the acceptance of public funds Private agreements that take place m antictpation of such a releass have no



DNC'’s mterpretation is contrary to both the language and likely purpose of this phrase n the
Gephardt Opinion (and 1gnonng the fact that the Commussion can only lawfully establish & new
WMWammdammmm“lhuthvam
Opinon)

The more hkely reason the Commismon noted a bank’s lack of security interest in
Congressman Gephardt’s certifications was that its regulations prescribe certamn procedures to
pledge matching-funds certifications as secunty Under 11 CFR § 100 82, a Joan secured by
prmary matching-funds certifications satisfies the Commussion’s loan secunty requirements
when

(1v) The Loan agreement requires the deposit of the public
financing payments, contributions, and interest income pledged as
collateral mnto the separate depository account for the purpose of
retinng the debt according to the repayment requirements of the
loan agreement, and

(v) In the case of public financing payments, the borrower
authonzes the Secretary of the Treasury to directly depost the
payments mnto the depository account for the purpose of retinng the
debt 11 CFR § 100 82(e)}(2)zv)<(v) (2007)

the Bank and the McCain Campaign agree there was no such secunty interest

The Loan Documents, reflecting the Parties’ clear intent, did not create any secunty
interest 1n any matching-funds certificatons Under Maryland law, which the Parties agreed
would govern the loan transaction and which 1s based on the Umform Commercial Code,
secunty interest 15 “an interest in personal property or fixtures that secures the payment
performance of an obligation” UCC § 1-201(b)(35) (2008) Moreover, “[the creditor] cannot

bearmng on the relstionship between the government and the candsdate, which 13 the sole bans for identifying & guud

[ -]
thusc § 437(b) (2008) (“Any rule of law which 1s not stated m this Act or m chapter 95 or 96 of Title 26
may be mtully proposed by the Commussion only as a rule or regulation pursuant to procedures established m
sechon 438(d) of thas title ™)
B Akernatively, the statement could meraly bs 2 recapituistion of the facts, m dicts, that had been presented to the
Commuaon for purposes of rendermg the advisory opmion  Tha Gephardt commuties had stated that “the
Communion's certification will not be pledged as secunty for sny loan during the Commattes’s reconsderstion of
s participation i the Matching Payment Act’s public funding program * Gephardi at2  Advasory opamons are
genenally couched m terms of the facts presented by the pasty seeking the opmion  But the recatation of those ficts
does not mean that they become legal requurements binding on subsequent parties
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have an enforceable securtty interest where there 1s no security agreement signed by the debtor *
Tilghman Hardware v_Lammore, 628 A 2d 215, 219 (Md 1993) A security agreement must
not only evidence the Partics’ mtent to create a security mterest in an item of property that 18
clearly defined, the agreement must also mnclude the debtor’s specific grant of a security interest
to the secured pasty Id at 399-401 Indeed, the “granting words” are the gine gua nop of the
security agreement—"“necessary to mndicate the intention of the parties to create a security
interest, and 1n the absence of such words, 1t scems rather clear that the parties did not intend to
create a secunty mterest” Id

The Loan Documents included a Secunty Agreement, and its operable provision
expressly gxcluded from the grant any and all interest m public matchmg funds, as follows

GRANTOP SBCURITY INTEREST For Vlluuble comdﬂlhon.

sccure the Indebtodness and agroes that the Lender shall have the
nights stated mn this agreement with respect to the Collateral
addition to all other nghts that Lender may have by law

COLLATERAL DESCRIPTION The word “Collateral” as used
mn this Agreement means  nventory, equipment, accounts [and
other property] Grantor and Lender agree that any
certifications of matchmg funds eigibility, including related nghts,
now held by [the Campaign] are not themaclves being pledged as
mfottbelndebtedmlndmnotthemn!meoﬂmﬂfor
the Indebtedness or subject to this Secunty Agreement *

The Parties’ mtent was also plamly embodied in the Loan Agreement, which likewise
gﬂnﬂmmgﬁwmﬂmﬁomthedumpuonof“cwm "ltuexplully

ﬂmhﬂnxnowheldbyBomwermVorJohnMoCmmdanynght.uﬂeandMof
Borrower and/or John McCamn to receive payments thereunder™' Here, the Parties
unambiguously expressed their intent to exclude matching-funds certifications from the Secunty
Agreement's operative grant, so the Loan Documents are properly not subject to any alternative
nterpretation Sec Canaraa v Lift Truck Services. Inc, 322 A 2d 866, 873 (Md 1974) (“Where
a contract 1 plamn and unambiguous there 13 no room for construction and 1t must be presumed
that the parties meant what they expressed ™) The fact that the Parties did not, and did not
mntend to create any security interest n any matching-funds certifications 1s confirmed by
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Secunities
Law at the Yale Law School and an independent expert 1n banking law who, upon examiming the

 Security Agresment (as mochfied), at 1 (cmxphams added) Even pnor 1o modification, the definttion of
“Collateral™ m the Secunity Agresment specifically gxcluded, in substantially sunilar form, matchng fund
certifications Secunty ]

3 Loan Agresment (as modified), at S (emphass addod) Even prior to modification, the defiation of “Collsteral”
mﬁeLomA.;MwﬂdlmeMlymnbbm.MuMuﬂm Loan
Agreement, at
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hmtmuummdauoftumdulymmmwm&bmm“umm
secured by matching funds certificates

The DNC’s suggestion that the Campmign “made a current pledge and encumbrance of
future nghts to recerve funds” through the Loan Document language that describes the excluded
certificates as those “now held"®® 13 misguided 1n law and m fact Among other fundamental
shortconungs, 1t is simply not possible, as a matter of commercial law, to create a valid secunty
interest by imphication Sec Haft v _Haft, 671 A 2d 413, 417 (Del Ch 1995) (“[1]t is clementary
that the intention necessary to form a contract 1s not found 1n the private subjective mental state
of erther of the parties™) As explamed more fully 1n the attached expert opmion letter of
Professor Macey, the DNC's argument that the Loan Documents’ silence as to future
entitiements somehow implies that future certifications are included as collateral 1s “logically
flawed and at odds with the Umiform Commercial Code ™*

Moreover, the Bank’s attorneys at Dickstein Shapiro LLP stated unequivocally that the
Bank never recaived a secunty interest in matching-funds certifications, before or after the date
of the Loan Documents

[TIhe bank doocs not now have, nor did 1t ever recejve from the
Commuitee, a security interest 1n any certification for matching
funds Any finding or determmation to the contrary would be
wholly inconsistent with the language of the loan documents, the
muntmdmdamdmgofthcmmdbuw’gnmﬂuof
banking, secunity, and umform commercial code law

Instead, the Bank and the Campaign understood that “[a]ny certifications of matching funds
ehgibility, mncluding related nghts, now held” included any certification the Campaugn held or
was 10 receive based on all submussions for furnds dunng the Campeign’s peniod of ehgability 1n
the Program (Hence the inclusion of the words “related nghts ™) As the President of the Bank
states 1n hs attached affidavit,

At the time when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future nght of the Campaign to Matching Funds as
colisteral for the Loan, notwithstanding any date reference
pertaming to when certifications for Matching Funds might come
into being The reason why the Loan Documents stated that the
exclusion (from collateral for the Loan) apphied to Matching Funds
entitlements ‘now held’ (as opposed to ‘now held or hereafter
acquired’) was because the Bank’s attorneys advised the Bank to

;mgpnmmu-umuuy 1 (March 14, 2008) (heremafier Macey Opmnion) (attached hersto as

:mmmsmnmmmsm 25, 2008) (heremafter DNC Complaut)
3 Lotter from Matthew S Bergman and Scott E Thomas, Attorneys, Dickstem Shapiro LLP, to Trevor Potter,
General Counsel, John McCam 2008, Inc (Feb 25, 2008) (emphasis added) (attached hereto as Exhibst 10)
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do 30, m order to avoid any inconsisiency withuin the Loan
Documents that could arguably anse pursuant to the ‘Additional
Requirement’ section of the Losn Documents *

Thus, the Parties mtended o exclude from colisteral any present and future nght of the

Campaign to matching-funds certifications, regardiess of when those certifications came into
existence ¥’

Similarly, the DNC misconstrues language 1n the “Additional Requirements” section of
the Loan Agreement as allegedly creating a “present encum! however conditional, of the
Campaign’s fiture mterest in any entitiement to matching funds ™ The Campaign did agree to
reapply to the Program and separately grant to the Bank a secunty mterest in any future
matching-funds certifications it mught obtain but only 1n the event that the Campaign withdrew
from the Program 1n 2007 and then lost the New Hampshire pnmary election by more than ten
points (and made a sumular promise 1n the December 17 Loan Modification Agreement), but that
conditional promise did not create a secunty interest At most, the language contractually bound
the Campaugn to do something 1 the future, should the conditions precedent occur (which they
did not) While flure to perform this obligation could possibly create an action agamst the
Campaign for breach of contract, this does not transform the promuse mto a securty interest
Professor Macey confirms tius conclusion, stating that

[The DNC's] interpretation of the text confuses an agreement to
potentially grant a secunty nterest in the future with the actual
granting of a security interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a security interest in the
future, the text instead reaffinms that the Campaign had not already
gmud[ﬁenmgamntymwlnmspmuuyothupm
of the agreement

This same analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program's spending lumits or prevent it from granting a securnty interest n the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give nse to a secunty interest, as they do not
contan the requsite granting language Moreover, they do not, as the DNC Complamt
erroneously asserts, lead to the conclusion that an implied secunty interest has ansen

The Loan Documents’ language 1s clear and explicit on this score Even if it were not,
the law 18 clear that “if the language under consideration 1s ambiguous or uncertain the court
must then determune the intention of the parties ™ Canaras, 322 A 2d. at 874 Notably, as the
affidawits of officers from both the Campaign and the Bank make plain, the Parties’ intent was to
secure the subject loan with every asset of the Campaign gxcept matching-funds certifications
Thus 13 hardly surpnising, given that both the Campaign and the Bank relied upon experienced

¥ Watkins Aff 17
714, Davis AT 16
:maccanplms
“MmyOplmns

Davis Aff 14, Watkins Aff 4.5
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election law counsel advising as to the prudence—under the most conservative interpretation of
exising gwdance, including the Gephardt Opmon—of excluding the matching-funds
certifications from the loan collateral 1n order to preclude even a potential argument that the
Campaign had somehow foreclosed 1ts nght to voluntanly withdraw from the Program *!

The McCain Campaign did not commut 1teelf to accept public funds and comply with the
Program’s spending limits sumply by establishung eligibility for the Program  Yet, the DNC
wrongly equates the Matching-Funds Application and the establishment of Program eligibility
with the actual acceptance of public funds, as if those events were constitutionally equivalent
under Bucklev ** Its argument, then, 13 that establishing eligibility staclf 15 sufficient to forever
bind a candidate to the Program and to its spending lumts Bugkley forbids thus result As
discussed, the Program must be voluntary And the Program 18 not voluntary if a candidate must
irrevocably tie umself to spending limuts merely to ask the Commussion if he 13 quahfied to
recerve public funds By submitting the Matching-Funds Application, the Campaign agreed only
to abide by spending linuts and other Program condrtions if it accepted public funds duning the
2008 pnmary elecion 11 CFR § 9035 1(d) (2007) (“The expenditure hmutations of 11 CFR
9035 1 shall not apply to a candidate who does not receive matching funds at any time dunng the
matching payment period ”) (emphass added), soe glso 26 US C § 9033(b) (2008) (provading
no statutory barmer to withdrawal of ehigibility) The Campaign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending limuts by only taking
steps to establish eligibility to participate 1n the Program

Seeking credibilsty for its supposition that the McCain Campaign 15 bound by virtue of its
mitial submussions and candidate letter, the DNC relies exclumvely—and erroneously—on
Gephardt’s “binding contract™ language, which Gephardt used to discuss the Program’s
ellglbﬂl%m Gephardt was quite obviously invoking contractual terms only by way of
amalogy © For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commussion rephied by saying that the Commission and the Treasury

¢! Because the McCain Campaign made no pledgs of a security mterest i the matching-funds certifications, the
DNC's allegation that the McCam Campagn violsted FEC reportmg requirements by maccurately stating on the
Schedule C-1 that the collateral for the loan does not melude “certificstion for foderal matchmg funds™ or “public
financing™ » without ment

< This w also an argument at odds with the fact that its own Chaur, Howard Dean, establuhed eligibility and then
withdrew from the Program and s spendmg lmuts mn the 2004 cycle

“ Immedhately aftor suggesting that the lew of contracts provades the proper lens for viewing the msue, the
Commission proceeded to analyzs the question whether withdrawal 1 permitted i hght of the vohmtary nature of
the program and the guid pro quo analysis emphasized m Buckley and Republican Nat'] Comm  This analysss
ywelded the correct conclumon that withdrawal 1s permitted any time before the funds are roloased Indeed, given
that withdrawal 1 permitted any tume before funds are reloased, 1t 18 mystifying what the Commussion meant by
referring to the apphication for fimds as creating a “bmndmg contract ™ As stated, though, the Gephardt Commismon
viewed the contract-based analyss as nothmg more than a useful analogy Gephardk at 3 (“The Commuttes wishes

to reconsuder wts decision to the Matching Payment Act public funding progran snd 10 affect,
mmwmm‘ham«mmﬂ(ﬂ-m -
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Department “lack[ed] discretion to delay certification of eligible payments or payments of
certified amounts” because of statutory requirements Gephardt at 6 (“Thus, the Commission
and the Secretary of the Treasury lack discretion to delay certification of eligible payments or
payments of certified amounts Consequently, requests for such delays cannot be granted ™) It
correctly made no mention of contractual obligations to Congressman Gephardt or to other
presidential candidates The Commission only referenced statutes and regulations because 1t 18
bound by statutes and regulations—not contracts—in admumstering the Program Sumply put, if
the Comnussion 13 not actually bound by a contract in admimstering the Program, candidates
cannot be forced to participate 1n the Program on the theory that the Commssion has not yet
“rescinded” a metaphorical contractual obligation

The Commussion 1n Gephardt could not have intended the contractual analogy to be taken
Iiterally because under applicable admmstrative law concepts, an award of matching funds 1s not
of a binding contract In admumistrative law terms, an award of matching funds 1s a
“license”, and the process of determiming whether a candidate qualifies for such an award 1s
“licensing™ See S USC §§ SS1(8), (9) (2008) (Adminstrative Procedure Act defimtions of
“license” and “licensing™ Licensing, 1n tumn, 1s a type of adjudication See S USC § 551(7)
(2008) The license here 13 a conditional one—it comes with regulatory restrictions attached
Candidates know tius, and hence they know that when they accept public matching funds they
become subject to restricions on expendstures and other hmutations But none of this transforms
the mere submission of an application, and the Commuasion’s processing of the application, into
a binding contract If this were properly viewed as a binding contract, such that a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual nghts and remedies would be available, including the nght to bnng a
breach of contract suit against a party unilaterally rescinding a contract Surely the Commussion
could not, 1n this case, seek an order of specific performance requinng a candidate to accept
matching funds, nor could it sue for damages to recover its administrative costs if Senstor
McCain had pulled out of a race before receiving public funds Establishing matching-funds
ehigbility 1s a public admmstrative process, not a contractual one

The same would be true with typical licensing at other federal agencies, such as the
Federal Communications Commusmion's (the “FCC™) licensing of broadcast nghts In that
instance, a company applies for a broadcast license with the FCC, and the FCC checks over the
application to ensure it 13 1n proper form If the compeny later decides to withdraw its
application, adminstrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before 1t 18 ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mund about whether they want Licenses all the tme But nerther agencies nor courts analyze this
process 1n terms of the law of contracts, and the Commusmon should not conduct the regulatory

analys:s through such prism here “

4 Bven if this process 1 analyzed as & contract, where a pasty has rendered ntself (or 13 otherwise) unable to fulfil) a
condition of the contract, it thereby releases the other party of the requirement that the condstion bemet See.0 g,
Persons v Brutol Dev Co, 402 P2d 839, 868 (Cal 1965) (“Each party to & contract has & duty to do what the
oontract presupposes he will do to accomphsh sts purposs  Thus, *[a] party who prevents fulfiliment of a
condshion of hus own obligation  cannot rely on such a condrtion to defeat hus own lisbilsty ™) As such, because
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The DNC argues that the McCain Campmign received “a matenial, financial benefit from
the certification of ehgibality for matching funds through the ability to avail iteelf of the
automatic nght of access to the ballot, 1n some states,”* and implies that thus “benefit” somehow
requires the McCain Campaign to accept matchmg funds and adhere to spending limitations
Ths argument 13 sumply unfounded Buckley specifically establishes that a candidate 18 subject
to spending limitations only when he has accepted public matching funds Nesther Buckley nor
any other existing suthonty supports the DNC’s theory that the McCamn Campaign 1s bound to
participate 1n the Program because it obtamed what the DNC incorrectly and vaguely designates
as some form of “matenal financial benefit,” through the McCain Campmgn’s use of Program
eligibility to obtain access to the pnmary ballots 1n select states To be clear, measures used 1n
some states that allow Program-cligible candidates to qualify for premdential-pnmary ballots are
meant to provide states with a convement method to measure a candidate’s electoral strength
Sece. eg, 15 Del Code Ann § 3183 (2008) (directing each pohtical party’s charperson to
submut a List of candidates “who have become eligible by the close of business on the preceding
day to receive payments from the Presidential Pnmary Matching Payment Account of the
Internal Revenue Code™) In essence, states view the matching-funds ehgibality application st
the federsl level (which includes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the primary
ballot 1n that state Notably, 1n no state utlizing this process does a candidate encumber—or
even subnut—the actual certifications authonzing hum to recetve matching funds Rather, the
showing 18 merely one of eligibility, which for the reasons we explamned above, do not bind a
candidate to the Program, nor subject lum to its associated spending hmits

IL. OFFICIAL COMMISSION ACTION NEITHER REQUIRED NOR
APPROFRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN'S PROPER
WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCain Campaign has a nght—and properly exercised that
nght—to voluntanly withdraw its Matching-Funds Application because 1t had never received
any public funds from the Treasury Department To the extent the Gephardt Opinion 1s read to
suggest that advance FEC approval 15 required before a candidate can voluntarily withdraw from
participation 1n the Program, as the DNC suggests, such reading 1s flawed for several reasons
Most fundamentally, such a requirement would represent an unconstitutional prior restrant on
the exercise of protected frec speech nghts, given a candidate’s First Amendment nght to
conduct a campaign without spending Inmits Sec generally, Buckley, 424 US 1 No
proposition of First Amendment law 13 more clearly established than that the exercise of

protected speech nghts cannot be made conditional erther on the discretionary approval of an
admumstrative agency, or on an approval process that has no effective ime hmit  See FW/PBS.

the FEC 13 unable to fulfill a condition (release the Campmgn from the Program) of the contract, it must release the

[ ] :
DNC Complamt 6
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Inc v City of Dallas, 493 U S 215 (1990) (holding that “a prior restraint that fuls to place ime
limits on the tume within which the decisionmaker must 1ssue the hicense 15 impermissible™)

Moreover, even if the Gephardt Opmion 1s construed as requinng the Commission's
approval of withdrawal, and insofar as the Commission 1s unable to perform what m any event
must be no more than the mumstenal (bookkeeping) function of ruling on such requests promptly
(because 1t lacks a quorum or otherwise), tius violates the candidate’s procedural due process
nghts The alhty to conduct one’s campaign without spending linuts 13 a sigmficant Liberty
mterest Ses Bd of Regents v Roth, 408 US 564, 572 (1972) (protected hiberty includes not
Just freedom from bodily restramt but other nghts grounded 1n the Constitution) A candidate
cannot be deprived of such an interest without & timely hearing and decision See Logan v
Zmmerman Brugsh Co, 455 US 422 (1982) (procedural scheme that allows protected
entitiement to be extingwmshed through admimstrative delay violates due process) If the
admunistrative scheme, as structured or as admmstered, fails to provide a umely decision, it
effectively extinguishes the liberty interest 1n question, and does 0 1n a manner that violates both
procedural and—because of the core First Amendment interests implicated—substantive due

process

[nterpreting the Gephardt Opiion as establishing a Commussion approval requirement 1n
this regard also defies basic tenets of administrative law  The Act clearly distinguishes between
rules and regulations, on the one hand, and advisory opmions on the other, and 1n fiact prohibits
the establishment of a regulation through an advisory opmion Sge 2 U S C §§ 437f, 438 (2008)
The Gephardt Opinion therefore cannot be mvoked as the bams for any requirement not set forth
in the Act or 1n any regulation The statute provides “Any rule of law which 1s not stated 1 tius
Act or 1n chapter 95 or 96 of Title 26 may be 1mitially proposed by the Commission only as a rule
or regulation pursuant to procedures estabhished 1n section 438(d) of thus title ™ [d_at § 4378b)
Consequently, msofar as the Gephardt Opinion 18 construed as cither requinng advance
Comnussion approval to withdraw (or, for that matter, as precluding withdrawal when matching
funds have been pledged as collateral, or as treating applications for matching funds as binding
contracts), the requirements are invalid because they were not adopted through an official
rulemaking procedure

For all of these reasons, an affirmative vote of the Commussion (at such time as 1t has a
quorum) 18 not required to effectuate the McCain Campaign's withdrawal from the Program
Any interpretation of the Gephardt Opinion that mught support such a requirement should be
disclaumed to avoid the serious constitutional and statutory 1ssues that such a reading of the Act
would present Indeed, there 15 ample evidence that the Gephardt Opimion did not envision any
requirement of an affirmative vote of the Commussion before permutting future withdrawals The
final sentence of the Commussion's analysis states that “the Commission cautions that it must
receive any such wntten request no later than December 30, 2003, to provide the Commission
with one business day to deliver a certification withdrawal to the Secretary of Treasury prior to
Ius 1ssuance of payments on the first business day of the Presidential election year” Gephardt at
4 The clear implication 1s that the action of processing a request to withdraw 1s purely
munistenal, and the Commssion has no discretion to deny a wnitten request to withdraw before
funds are disbursed Tlus, of course, s entirely conmstent with the voluntary nature of the
Program and the quid pro quo structure it represents A candidate cannot be forced to apply for
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matching funds, and certanly does not need to obtamn the Commssion’s approval before
applying for funds Simlarly, a candidate cannot be forced to abide by spending limats before
public matching funds are recesved—nor can he be forced to obtan the Commussion’s approval
before withdrawing an apphication for matching funds

Senator McCamn properly exercised his night to not participate in the Program He fully
retained this right because he never accepted pubhic funds, and 1s therefore not subject to the
Program’s spending limits 1n light of his recent withdrawal Buckley, the Pnmary Matching
Payment Account Act’s terms and legisiative ustory, Commussion regulations, and past Program
withdrawals all establish that to the extent the Commussion takes any action on Senator
McCain's withdrawal notice, such action must be mumatenal 1n nature only, and given the
discussion on the ments described heremn, would merely validate the proper withdrawal notice
filed with the Commussion on February 6, 2008
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Respectfully Subemtted,

Professor Charles Fritd

n%ﬁ. Kppert/
o T

Trevor Potter
Todd Steggerda

John McCain 2008, Inc
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August 13, 2007

‘The Honorsble Robext D Lenbard, Charman
Federa! Election Coommussion

999 B Strost, NW

Washmgton, D C 20463

Dear Chaurman Lenhard

As a candudats sesking to become ehgble to receive Presidential primary matchung
I certify and agres to the followmng provisions as prescribed m 11 CFR §9033 1 and 11 CFR

§9033 2
I

In acoordance with 11 CFR §9033 2(b)(1) and 11 CFR §9033 2(b)(3), I certify
that ] am scckmg the nonunation of the Republican Paxty for election to the Offics
of Prendent in more than one Stats I and/or my suthorized commuttee(s) have
recerved matchable contnbutions, which m the aggregate exoeed $5,000 from
m«ggummmmmmuwmma
not excoed

Pursusat to 11 CFR §9033 2(b)(2), I and/or my authorized commuttoe(s) have not
meurred and will not mour qualified campagn expenses m exocess of the
expenditure limstations presonbed by 26 U S C §903S and 11 CFR §9035

In accordance with 11 CFR §9033 1(b)X1), 1 acknowledge that I have the burden
of proving that disbursements made by me, and any of my authonzed
W)uw are qualified campaign expenses as dafined at 11 CFR

Pursusnt to 11 CFR §9033 1(b)(2), I and my suthorized committee(s) wall comply
with the documentstion requwesnents set fixxth m 11 CFR §9033 11

Upon the request of the Commusmion, 1 and my suthonzed commuttee(s) will
supply an explanation of the connection between aay disbursement made by me or
%mmmmum-muwu CFR

In acoordance with 11 CFR §9033 1(b)(4), I and my authonized commuttos(s)
agroe to keep and furmsh to the Commission all documentation for matching fund
submussions, any books, records (moluding bank records for all accounts) and



supporting documentation and other mformation that the Commission may
request

As provaded ot 11 CFR §9033 1(b)(5), I and my suthonzed committee(s) agres to
koop and furnish to the Commission all documentation relating to disbursements
and receipts incloding any books, records (including bank records for all
acocunts), all documentshion required by tius scotion (includmg those requwred to
be mamtasned under 11 CFR §9033 11), and other miormation that the
Commismon may request 1f] or my suthorized commitiee(s) maintams or uses
computerssed informetion containing any of the categonies of data hstod 1n 11
CFR §9033.12(n), the comamites will provide computenzed magnetic media, such
as magnehic tapes or magnetic diskettes, contmmng the computsrizsd mfbrmation
at the tunes specified m 11 CFR §9038 1(b)(1) that meet the requiremnents of 11
CFR §9033.12(b) Upon request, documentation explainmg the computer
gystem's software capainhties shall be provided and such personnel as are
nocessary to explux the operstion of the computer gystem's software and the
computenzed information propared or mamtamed by the committee(s) shall be
made availsbls

As prescibed at 11 CFR §9033 1(b)(6), I and my authonzed commuttee(s) wall
obtain and formsh to the Commmesion upon request all documentation relating to
funds recusved and dishursements made on my bebalf by other political
commuttees and orgamzations assocsated with me

In accordance with 26 U S C §9038 and 11 CFR §9033 1(bX7), I and my
authonzed commuties(s) shall permit an sudit and an examunation pursuant 8o 11
CFR §9038 of all receipts and disbursements, mcluding those made by me, all
authonzed commuttee(s) and any agent or person suthonized to make expendstures
on my behalf or on behalf of my suthonzed commuttee(s) I and my suthonzed
commmtiee(s) shall also provide any matenal required m connection with an sudit,
mnveshgation, or exanunstion conducted pursuant to 11 CFR §9039 I and my
authonzed commuttes(s) shall facahitats the sudit by making available 1o one
contral location, office space, records and such personnel as are necessary o
conduct the sudit and examunaton, and shall pay any smounts requured to be
repa:d under 11 CFR §9038 and 11 CFR §9039

Pursuant to 11 CFR §9033 1(b)(8), the person listed below 13 entitled to receive
matching fund payments on my behalf, winch wall be depomtad mto the listed
depository, winch I have demgnated as the campaign depository  Any change in
the mformation required by this pavagraph shall not be effective until submtted to
the Comnussion m & lstter signed by me or the Tressurer of my suthonzed

prncipsl campaign committes

Name of Person Joseph Schmuckier, Treasurer, Jobn MoCain 2008
Mnuling Address P O Box 16118, Arimgton, Virgiuus 22215
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Dengnated

Depomtory BB&T

Address 1909 K Stroet, NW
Washmgton, DC 20006

XI  Pursuantto 11 CFR §9033.1(b)X9), 11 CFR §9033.1(b)(10), and 11 CFR

39033 1(b)(11), I and my authonized commnttes(s) will: (A) prepare matchmg
fund submissions m accordance wath the Foderal Election Conunission's

Guidelme for Presentation in Good Order, including the provision of any
magnetic media pestainng to the matciung find subnussions and which conforms
to the requirements specified at 11 CFR §9033 12, (B) comply with the appheable
reqmrements of 2USC §431gtang 26USC §9031 ot peq and the
Commssion’s regulstions at 11 CFR Parts 100-300, and $031-5039, (C) pay any
crvil penaities meluded m a conaihtion agreement or otherwise 1mposed under 2
US C §437g agamst mywelf, any of my suthonzod commtiee(s) or any agent

XO Pursuant o 11 CFR §9033 1(b)12), any talevinion commercial prepared or
distnibuted by me or my suthonzed conumttes(s) wall be propared 1n & manner
which ensures that the commercial contains or 13 sccompanied by closed
captioming of the oral content of the commercial to be broadcast 1n Iins 21 of the
vertical blanking mterval, or 13 cepable of bemg viewed by deaf and heanng
imparred indrviduals via any comparable successor technology to line 21 of the
vertical blanlang wterval

& -

* 11 CFR §9033 2(s)(1) requures the Candidate and Comnities Agreements and Certifications to
be ngned by the Candidate

cc  The Honorable David M Mason

Vice Charman
Federsl Blection Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

-

John McCan/John McCam 2008, Inc )

~ CERTIFICATION
=T
o

~J I, Mary W Dove, Secretary of the Federal Election Commussion, do hereby

:: certify that on December 19, 2007, the Commussion decided by a vote of 5-0 to
5 notify the Secretary of the Treasury that John McCam/John McCan 2008, Inc are
ii entitled to recetve payment from the Presidential Pnmary Matching Payment

Account n the amount of $5,812,197 35

Commussioners Lenhard, Mason, von Spakovaky, Walther, and Wentraub
voted affirmatively for the decision

Shewtitisll, 2007 Dirfeas. Hurrio-

Secretary of the Commussion



VIA HAND DELIVERY

The Honorsble David Mason, Chaurman The Honorable Ellen Wemntraub, Vice Chair
Federal Elechon Commussion Federal Elechon Commismion

999 E Street, NW 999 E Street, NW

Washington, DC 20463 Washmgton, DC 20463

RE John McCaimn 2008, Inc

Dear Commussioners

Ths letter 18 to advise you that 1, on behalf of myself and John McCaimn 2008, Inc , my principal
commuttee, am withdrawing from participation in the federal pnimary-election funding

program established by the Presidential Primary Matching Payment Account Act No funds have been

paxd to date by the Department of the Treasury, and the certification of fumds has not been pledged as

security for pnivats financing
I will make no further requests for matching-fund payment certifications and will not accept any
matching-fund payments, mcluding the mmitial amount and other amounts certified by the Commussion in

connection with my campeign’s previous submussions My campaign has not submutted to the
Department of Treasury any bank account information and will also mform them directly of our

withdrawal from the matching funds system

Should you have any questions or desire any addrtional information, please contact my counsel, Trevor
Potter, at 703-418-2008

Sincerely,

W

Senator-AZ

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judith Tillman, Commissioner, Dept of the Treasury Financial Management Service

*

Pasd for by john McCam 2008
PO Box 16118 | Arkngton, VA 22215
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February 7, 2008

VIA HAND DELIVERY

Commussioner Judith R Tillman
Financial Management Service
Umnted States Treasury Department
401 14® Street, SW

Washungton, DC 20227
RE John McCain 2008, Inc

Dear Commssioner Tillman

Ths letter 15 to advise you that Senator Johm McCain and John McCain 2008, Inc have withdrawn from

participation m the federal pnmary-election funding program established by the Premdential Pumary
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal

Election Commussion 1s enclosed
Senator McCam and John McCain 2008, Inc will make no requests for matching payments and will not
accept matching-find payments, including the initial amount and other amounts certified by the Federal

Election Commussion 1n connection with previous submussions John McCain 2008, Inc has not
subnutted any bank account mformation to the Department of Treasury

Should you have any questions or desire any additional mformstion, please contact me at 703-418-2008
Sincerely,
General Counsel
John McCam 2008, Inc

cc The Honorable Henry Paulson, Secretary, Department of the Treasury

The Honorable David Mason, Chairman, Federal Election Commission
The Honorable Ellen Wemntraudb, Vice Charr, Federal Election Commussion

*

Paxd for McCam 2000
PO Box 16118 | Arkngton, VA 22215




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

February 19, 2008

Senstor John McCam
John McCamn 2008, Inc
Post Office Box 16118

Arlington, Virgmia 22215

Re John McCan 2008, Inc (LRA 731)
Dear Senator McCam

Thus 18 1n response to your letter dated February 6, 2008, recerved by the Commagzion
late February 8, advising that you are withdrawing from the Presidential Primary Matching

Payment Program

As you may be aware, in Advisory Opimson 2003-35 (Gephandt), the Commussion
balanced the voluntary nature of participating m the Matchmg Payment Program with the
contractual obligations a candidate commmts to once he seeks and recesves Commussion
certification of ehgibility to receive payments under the Matching Payment Program The
Commmssion made clear that a candidate enters 1nto a8 bmding contract with the Commsmion
when he executes the Candidate Agreements and Certifications AO 2003-35 The Commussion
stated that 1t would withdraw a candidate’s certification upon written request, thus agreemg to
rescand the contract, 30 long as the canchdate 1) had not recerved Matching Payment Program
funds, and 2) had not pledged the certification of Matchung Payment Program funds “‘ss secunity

for pnivate finsncing ” Jd

Accordingly, we consider your letter as a request that the Commssion withdraw its
previous cerhifications Justas2U S C § 437c(c) required an affirmative vote of four
Commissioners to make these certifications, 1t requires an affirmative vote of four
Commussioners to withdraw tham Therefore, the Commusmion will consider your request at such

time as 1t has a quorum

We note that m your Jetter, you state that nexther you nor your commmttes has pledged the
certification of Matching Payment funds as secunty for private financing In preparation for
Commuisnion consideration of your request upon establishment of & quorum, we mwvite you to
expand on the rationale for that conclusion, mcluding but not hnuted to addressmng the fHllowng
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Senstor John MeCamn
Pebrusry 19, 2008
Page 2

provimons of the loan sgreement executed between Jobn McCam 2008, Inc , snd Fidelity snd
Trust Bank of Bethesda, Maryland on November 14, 2007, as modified on December 17, 2007

The paragrsph entitled “Additional Requirements” set forth 1n the Affirmative
Covenants section of the November 14 agreement (page 2), as well as the
December 17 modification to that paragraph (page 2 of the modification)

The references (o matohing finds 1n the paragraph entitied “Collateral
Deacription” set forth m the November 14 “Commercial Secunity Agreement”
(page | of that agreement) (The paragrsph contans no reference to certifications
of matching fund ehgibility or related nights obtained after January 1, 2008, thus
spparently bringing any such certifications that might occur within the
paragraph’s more general description of the collateral for the hne of credit )

The December 17 modification to the paragraph just mentioned (page 3 of the
modification), which removed the reference to certifications and related nghts
“currently possessed by grantor or obtamed before January 1, 2008" and replaced
1t with a reference to certifications or nghts “now held by Grantor{ J”

We would sppreciate receiving any response you choose to make by not Iater than March

7.2008 If you have any questions, please contact Lawrence L Calvert, Associate General
Counsel, or Lorenzo Holloway, Assistant Genoral Counsel, at (202) 694-1650

9,/ P Belbor,._

anlMMlm

cc The Honomble Judith Tillman, Commisnioner,
Fmancial Management Service, Department of the Treasury
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DISTRICTOFOOLUMBIA;
CITY OF WASHINGTON ).

Personally sppeared before me the undersigned, Barry C Watkans (the
“Affiant”), who bemg duly swom accordmng to law, deposes and says on oath, as follows

1 1am the Presxdent and CEO of Fidelity & Trust Bank (the “Bank™)

2 1have personal knowiedge of the facts and crrcumstances relating to the loen (the
“Loan”) provided by the Bank to John McCam 2008, Inc. (the “Campaign™)
pursuant to a certain Business Loan Agreement dated November 14, 2007 (as
amended on December 17, 2007 pursuant to a certamn Loan Modification
Agreement, the “Loan Agreement”), a certain Commercial Secunity Agreement
dated November 14, 2007 (as amended on December 17, 2007 pursuant to the
herembefore referenced Loan Modification Agreement, the “Security
Agreement”) and certam other documents, instruments and agreements relating
thereto (together with the Loan Agreement and the Security Agreement,
collectively, the “Loan Documents™), in each case by and between the Bank and
Campagn

3 The Loan was consummated m the normal course of the Bank's busmness.

4 At the outset of nogotistions for the Loan, the Campaign mformed the Bank that it
was unwilling to grant to the Bank a secunity interest n federal matching funds
(the "Matching Funds™) as collateral for the Loan becasuse the Campaign wanted
to remam free to withdraw from the Matching Funds program (the “Program™) at
all tmes prior to the Campaign's recempt (if any) of Matching Funds from the
Department of the Treasury of the United States of America, and any pledge of
Matchmg Funds to secure repsyment of the Loan mught affiect the Campaign's
ability to withdraw from the Program.

5 The Bank determined thet it had adequate security for the Loan without & pledge
of Matching Funds from the Campaign The Loan was collateral:zed with

specific tangsble and mtangible personal property, meludmg, without limitation,
contributor hsts, key-men lifse msurance and fsture contributions from donors, but



not Matchmg Funds or any of the Campaign’s nght, title or mterest with respect
thereto The Loan Documents expressly excluded Matching Funds from
“Collateral” for the Loan pursuant to the operative grant clauses contamed theremn
and did not creste a security mterest m any Matching Funds, past, preseat or
future.

6 Although the Loan Documents contamed provisions contemplating the possibility
that the Bank mught, m the future, be granted a secunty mterest m future
certifications of Matching Funds, these provisions were operative if, and only if,
several carcumstances descnibed 1n the Loan Documents were to occur (whach
never did) !

7 At the ime when each of the Loan Documents was executed and delivered by the
Campuign, the Bank intended to expressly exclude any present and future nght of
the Campaign to Matching Funds as collateral for the Loan, notwithstanding any
date reference pertaming to when cert:fications for Maiching Funds might come
mto bemg The reason why the Loan Documents stated that the exclusion (from
collateral for the Loan) applied to Matching Funds entitiements “now held” (as
opposed to “now held or hereafier soquired™) was because the Bank’s attomeys
advised the Bank to do so, m order to avoid any moonmstency within the Loan
Documents thet could arguably anse pursuant to the “Addstional Requurement”
section of the Loan Documents (as described m paragraph 6 sbove) Such an
inconmstency could arise if the Campeign later granted to the Bank a secunty
interest mn cert:fications for Matching Funds that came mto effect as a result of a
withdrawal of John McCam from the Program, the consequent nullification of the
Augnst 2007 qualification and its related oestifications, a subsequent re-entry of
Jobn McCain mio the Program, and the issuance of new cextifications ansing
from that later qualified status However, the “now held” language was not

! If Senator McCam withdrew from the Program and thercafter fsled to win or piace
within at least 10 percentage points of the winner of the New Hampshure primary (or the
next prumary or csucus), the Losn Documents required the Campaign to seek to reenter
the Program and, 1f the Federal Election Commussion voted to find the Campaign
quahfied and then certified contributions o the Campaign for Matching Funds, to grant to
the Bank a security mterest m the new Matohing Funds oextifications.

2
DSMDB-2411500v06
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intended to create a secunity mterest m any Matchmg Funds certificates received
at any pomt duning the period of eligibultty resulting from the August 2007
qualrfication and prior to withdrawal from the Program

8 In order to permut the Bank to obtain a pledge of Matching Funds as collateral for
the Loan m the future 1f circumstances warranted 1t (as described in paragraph 6
above), and in order to preserve the Campeign’s nght to Matchmg Funds
entrtiements, certam provisions were mciuded withm the Loan Documents that (1)
required the Campaign to remam within the spendmg limsts imposed by the
Program (urrespective of whether the Campaign opted to remam m the Program or
withdraw from the Program and opt 1n st a later date), and (1) prohibited the
Campaign from assigning, pledging, loasmg, granting a securrty mterest m, or
encumbenmng any of the Campaign’s nght, title or interest m and to Matching
Funds The Bank determuned that the foregoing provisions, among others, were
necessary and appropnate m the absence of having a secunty mterest 1 and to

ool

9 Further, ffiant sayeth not
Swomm to and subscribed before me thig,)d day of March, 2008

JENIFFER A MEJA . s
PRINCE GEORGE'S COUNTY Yoo Moo
MARYLAND Notary Public
MY COMMISSION EXPIRES SEPT Y SEAL)

2 I the Campauign were to withdraw from the Program, & consequent nullification of all of
mnhddﬁz'mﬂow::zmuwzhhk'suhmbw:wd
mn Funds cert:fications, but only if the Campaign stayed withmn the spending limits
of the Progmam st all tunes.
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LOAN MODIFTCATION AGREEMENT

THIS LOAN MODIFICATION AGREEMENT (ths “Modification™) 1s made ths | 72
day of December, 2007, by snd betwesn (1) FIDELITY & TRUST BANK, a Marylmd besking
hatving m office at 4831 Cordell Aveous, Bothesds, Maryland 20814 (“Lender™); and (1)

corporation
JOHN MCCAIN 2008, INC., a Dalaware corporation having an address of P.O. Box 16118, Arimgton,
Viginia 22215 ("Borrower™). All oapitalized terms used but not defined herein shall have the meaning

attributed to such terms in the hereinafier reforenced Loan Agreement
WITNESSETH THAT:

WHEREAS, pursusnt to the terms and conditions of a certain Business Loan Agrooment
dated November 14, 2007 (as the same may be modified or amended flom time to tims, the “Loan
Agresment”), by and between Borrower and Lendes, Borrower obiained & loan and certajn other financial
scoommodations (collectively, the “Loan”) from Lender in the original principal amount of Three Million

and No/100 Dollars ($3,000,000 00), and

WHEREAS, the Lomn Is (1) evidenced by a oertain Promwecry Note dated November 14,
2007 (together with any and all extensions, renewals, modifications, amendments, replacements and
substitutions thereof or therefor, the “Note™), made by Borrower and paysble to the order of Lender m the
ongnal principal amount of Three Million and No/100 Dollars ($3,000,000 00), and (11) secured by,
among other things, a certain Commercial Security Agresment dated November 14, 2007 (as the same
may be modified or amended from tiume to tims, the “Security Agreement™), encumbermng substantsally all
of the assets of Borrower, and

WHEREAS, Borrower has requested that the principal amount of the Loan be moreased from
Three Million and No/100 Dollars ($3,000,000.00) to Four Mallion and No/100 Dollars ($4,000,000.00),
and Lender has agreed to inorease the principal amount of the Loan pursuant to Borrower’s request,
subject to the terms and provisions of this Modification which shall itself svidence the morense o the
prucipal smount of the Loan and Note, and certam other modifications to the Note, the Loan Agresment,

the Security Agresment and the other Loan Documents, as heremafier provided

NOW THEREFORBE, for Ten Dollars ($10.00) and other good and valusble consideration,
the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows'

1 The foregoing recitale are hersby moorporated herein by this reference and made a
part hereof, with the same foroe and effect as If fully set forth herein

Sulyect to the terms of this Modification, the prmnoipal amount of the Loan is hereby
wmmwmunmmwmmmmmummumwmm
(34,000,000 00), and all reforences to a loan amount of *“$3,000,000.00" or “Thres Million and 00/100
Dollars™ set forth in the Note, the Loan Agreement, the Security Agresment or any other Losn Document
are hereby substituted and replaced with “$4,000,000.00" and “Four Million snd 00/100 Dollars™, ss

3. The addrtional One Milhon and No/100 Dollars ($1,000,000.00) of Loan procseds
bemng made availsble to Borrower pursuant to this Modifioation shall be (I) disbursed In soccordance with



4, Without Limiting anythmg set forth in this Modification to the contrary, certam
provisions of the Losn Agresment are hereby modified as follows:
() The paragmph entitied “Additional Requirement” set forth m the Affirmative
&mmaumwumHﬂmbn&WMhMWm
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(b) The paragraph entitied “COMPLIANCE WITH THB FEDERAL BLECTION
COMMISSION’S MATCHING FUNDS PROGRAM" set forth in the Loan Agreement is hereby deletod
in its entirety and the following substituted m lisu thereof}

under the Federal Matohung Funds Program, irrespective of whether Borrower Is
subject to such program as of axty applioabls date of determination ™

(o) ‘Tho paragrsph eutitied “STATUS OF CURRENTLY HELD
CERTIFICATIONS OF MATCHING FUNDS" set forth in the Loan Agroenent is hereby deleted In its
entirety sud the followmg substitted in Hea thereoft

“STATUS OF CURRENTLY HELD CERTIFICATIONS OF MATCHING

FUNDS. Borrower and Lender agree that any certifications of matohing fimds

eligibility now held by Borrower, and the right of Borrower and/or John MoCain

:rm” payment under such certrfications, are not (aud shall not be) collateral
Losn *

(d) The definition of “Collateral” set forth in the “Defimtions™ section of the Loan
Agresment 13 hereby deleted In its entwety and the followmg subststuted 1n hou thereof:

“Ceoliateral. The word “Collsteral” means all property and aseets grauted as
collateral seowrity for the Loan, whether real or persomal property, whether
or indiwrsctly, whether granted now or m the fiuture, and whether

granted directly
gramed in the form of & security interest, mortgags, collateral mortgage, deed of
2



(o) The defimtion of “Note" set forth in the “Defimtions™ section of the Loan
w Agreement is heroby deleted In its entirety and the followmg substituted m Heu thervof*

ot “Nots The word “Nots" mexns the Promssory Noto dated the date hereot,
o) exsouted by Borrower and payable to the order of Lender m the original principal
- smount of $3,000,000, as increased to a fhoe smount of $4,000,000 00 pursuant
- 1o that oertain Modification Agreement dated Decomber (7, 2007, by and
o7 between Borrower and Lender, together with all other amendments,
<r modifications, extensions, renewals, replacements, restatements and substitutions
(o] thereof or therefor ™

(el
~ The paragraph entitied “Collsteral Doscription” set forth m the Security
J wuw%mmmmmmmmuu&

of the Indebtodness and pesformance of all other obligations under the Note and
this Agreement

sooounts, mveatment property, money, other rights to payment and
and general intengibles (Including but not limited to all software and all payment

intangibles); all otl, gas and other minerals before extraction; all oil, gas, other
minerals and scoounts constituting as-sxtracted collsteral, all fixtures; all tumber

il
il
il
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are not themeelves collateral for the Indebtedness or sutyect to this Security
Agreament, Grantor agress not to sell, transflr, convey, pledgs, hypothecats or
otherwise transfer to any person or entity any of its present or futare right, title
and interest in and to the public matohmg funds progrem or any certifications of
matohing funds eligibility, inoluding related rights, issued with respect thereto
without the prior written consent of Lender.”

L] As & condstion precedent to the effectiveness of this Modifioation, (i) the face amount
of the Policy on the life of John MoCain shall be inoressed from $3,000,000 00 to $4,000,000.00, (i)
evidence of such morease shall be provided by Borrower to Lender in form and sabstance acceptable to

Lender mn all respects, and (iu) the Assignment shall be deemed modified accordingly

6 Borrower hereby represents and warrants that (a) as of December { 7, 2007, the
outstanding principal balance of the Losa was $9. 25 7Y 7-Jo , and all scorved and unpeid
Intorest thareon has besn paid when due, (b) there are no set-offhs or defenses agamst, and no defhaults or
Bvents of Defsult under, the Note, the Loan Agresment, the Security Agreement or any other Loan
Dooument, (o) there exists no act, event or condition which, with notics or the passage of time, or both,
would constitute & defhult or Bvent of Defkult under the Note, the Loan Agreement, the Secunty

Agreement or any other Loan Document, (d) the represeatations and wasranties of Borrower sst forth m
the Nots, the Loan Agreement, the Security Agreement and all of the other Loan Documents are heroby

remade and redated as of the date of thw Modificstion and are true, comect and complete in all respects as
of such date, and (¢) the execution, delivery and performance by Borrower of thus Modification (1) 1s
within 1ts corporsts powers, (1) has been duly suthonzed by all necessary corporate action, and (ni) does
not requere the consent or approval of any person or entity which has not already been obtained

7. As a condition precedent to the effectivencss of this Modification, Borrower shall pay
all of Londer’s costs and expenses assocuted with this Modification and the transactions contemplated

heroby, moludmg, without hmitation, Lender's legal foes and expenses

8 The execution and delivery of this Modification and any act, proceeding or payment
(past, prosent or future) related to the Note, the other Loan Documents or this Modification and all past or
present acts or omustons taken or foregons or payments made or to bo made by sy party hereto or
thereto m relation to such doouments, shall not, did not and will not 1n any way constitute a release of any
claims thet Lender may have agamst Borrower or any other obligor with respect to sny default or event of
default under the Note and/or the other Losn Documents, and Lender spocifically reserves all claims of
any kind that Lender may now or hereafter have against Borrower snd/or any other obligor, moluding

Agresment, the Security Agresment, and the other Loan Doommnents, and Indemnity, contribution and set-
muzmmmmmmmumw.wmmmm
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sdmission by Lender of the extstence of any such claims or of labilily for any matter or precedent upon
which any lisbility may be asserted.

10 In the event of s conflict between the provisions of this Modficstion and the
provisions of the Nots, the Losn Agreement, the Security Agreement and/or the other Loan Documents,
the provisions of this Modification shall govern and control to the extent of such conflict

11 This Modifiostion shall evidence the modifications to the Nots, the Loan Agreement,
the Security Agreement and the other Loan Documents described herem sbove.

12,  BExoopt as hereby exprossly modified, the Note, the Loan Agresment, the Security
Agreement and the other Losn Documents shall be and remain unchanged and in full foroe and effect, and
the same ts heroby expressly approved, ratified and confirmed.

13.  This Modifioston shall be governed by the laws of the State of Maryland and shall
be binding upon and inure 10 the benefit of the parties hereto and theer respective successors and assigns

14  This Modificstion may be executed m smy number of counterparts, sach of which
shall be deemed an onginal and all of which together shall be deemed one and the same instrument Bach
party agrees to be bound by »s facsimile mgnature

[remamder of page misntionally lgft blank — signatsre page follows]
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IN WITNESS WHEREOF, the undersigned have oxoouted this Modification on the day and
year first above written

WITNESS Barxowen:

JOHN_??CANW,INC.

Yl Al D
Name 1;;.- R cwna D PAS

" QresonntT

State of )
)»s
M% )

ification was mﬂhj_&dlyofmmbw.m.by

as the of John MoCain 2008, Ins , 8 Delaware

corporstion, and bemg ressonably well known fo me (or stufhotorily proven) to be the person who
exeouted the foregoing document, being authormzed to do 80, acknowledged the same to be the act and

DSMDB-2368018
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Richard Davis, being first duly sworn upon oath, deposes and states the following

1 I am President of John McCain 2008, Inc , (the “Campaign™), and function as the
Manager of the McCamn Campaign

2 1 have personal knowledge of the facts and circumstances relating to the line of
credst (the “Loan™) between John McCmn 2008, Inc and Fidelity & Trust Bank of Bethesda,
Maryland (the “Bank™ The Loan was negotiated at arm’s length, and the Bank mformed us 1t
was 1n the ordinary course of the Bank’s busimness

3 In August 2007, Senator McCain filed an application with the Commussion to
determine s eligability for the federal matching-funds program for the pnmary election
(“Program™) Senator McCan and the McCain Campaign stated at the time that the purpose of
qualifying for the Program was for the Campaign to preserve the option of participating in the
prnimary matching funds system, but that no decision had been made whether the Campaign
would actually accept public funds from the US Treasury

4 From the onset of negotiations with the Bank to obtain a line of credst, the
Campaign expressly stated that it was seeking a loan that would pot be secured by any federal
matching-funds certifications, whether past or future All negotiations with the Bank conoerming
the Loan were based on this express statement The Bank concluded that the Loan would be
adequately securitized, and the Bank would have adequate assurance of repayment, without their
obtaining a seounty imterest 1n matching-funds certifications

5 On November 14, 2007, the Bank and the Campaign executed three principal
documents to memonalize the Loan a Business Loan Agreement (the “Loan Agreement™), a

1



Commercial Secunity Agreement (the “Secunty Agreement”), and a Promussory Note (the
“Note™) (collectively the “Loan Documents™) Under the Loan Documents, the Bank extended a
$3 mullion line of credit to the Campaign  On December 17, 2007, the Bank and the Campaign
executed a Loan Modification Agreement that increased this ine of credit to $4 milhion At the
time the November 14, 2007 documents were signed, 1t was our expectation that we would make
a decision on withdrawal from the Program on or before December 31, 2007 (and thus prior to
the expected January 2 payments by the U S Treasury to Program participants, since receipt and
acceptance of such funds from the Treasury would have obligated the Campaign to remain 1n the
Program and subject itself to spending imrtations) When the December 17 Loan Modification
Agreement was signed, 1t had become clear that the U S Treasury would not be making
payments 1n January, and hikely not until March, which meant as a practical matter that the
Campaign would not have to make a decision pnior to December 31, 2007 on whether to
withdraw from the system The documents were accordingly modified to reflect this change

6 When the Campaign negotiated and executed the Loan Documents and Loan
Modification Agreement, 1t expressly intended throughout the process (and understood the
Bank’s intent to be identical) that no security mterest of any sort in the Campaign®s matching
funds entitiement would be provided to the Bank Therefore, the Campaign intended to
expressly exclude from defimtion of “collateral” any and all the matching-funds certifications
obtamned from the FEC at any time as a result of Senator McCain’s August 2007 quahification for
ehgibility to participate 1n the matching funds program  For thus reason, the Loan Documents
and the Loan Modification Agreement were drafted to creats no security mterest m any
matching-fund certifications, past, present or future The Campsgn exphcitly understood from
legal counsel and the Bank that the Campaign's December 1, 2007 and January 1, 2008



matching-funds submussions and any other submussions and certifications stemming from the
August 2007 qualification were all excluded from the defimtion of “collatoral” as “certifications
now held, and related nghts” (and through other provisions contained in the Loan Documents
reflecting the parties’ intent)

7 The only circumstances under which the Bank, in the future, could have been
granted by the Campaign a secunity mterest in any matching funds never occurred  If Senator
McCain withdrew from the Program and subsequently failed to win, or place within at least 10
percentage pomts of the winner in the New Hampshire pnmary (or the next pnmary or caucus,
under the Modified Loan Agreement), and the Senator thereafter re-applied to the Program, was
declared ehgible by a fully-constituted Commussion, and made new matching funds submissions
which resulted 1n new certifications from the FEC Since these circumstances did not occur, the
Campaign at no time took any of the further steps that would have been required to provide to
the Bank 1n the future a secunty interest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan 1n 1ts entirety

NG WV W

Richard Davis
President
John McCain 2008, Inc

County of Arlington
Commonweslth of Virgima
The foregoing instrument was subscribed and sworn

before me this day of MMRLH 2008 by
N Public
Notary registration mumber __#-14 #1532

My Commussion Exprres _Zmu;-ﬁeu
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February 25, 2008

VIA HAND DELIVERY

Charman David Mason
Federal Election Commismon
999 E Street, NW
Washington, DC 20463

RE John McCan 2008, Inc

Charrman Mason

Thus responds to your February 19, 2008 letter concermng Senator John McCam's
February 6, 2008 withdrswal from the federal primary-clection matching funds program
establisbed by the Presidential Pnimary Matchig Payment Account Act (“the Program™)

The Federal Eloction Commission recogmzed i Advisory Ommon 2003-35 (Gephardt
for Presdent) that the Supreme Court’s Buckiey opumon found the Program to be constrtutional
because the Program 13 voluntary As a result, candidates have a constitutional nght to withdraw
from the Program The Commission in Gephard? expressed its view that tins constrtutional nght
to withdraw was conditioned on the candidate not recesving Program funds fromthe U S
Treasury and not pledging Program certifications recerved from the FEC as secanty for pnivate
financing The campaign has received no funds from the U S Treasury, and has notified the
Treasury that 1t will not accept any such fimds Consmistent with the reports to the FEC noted in
your Jetter, the campaign cid not use its federal matclung fund certifications as securty for the
campaign’s bank loan, as discussed further below

‘Two previous presidential candidates were certified by the FEC as qualified to participate
in the Program and withdrew pnior to recesving federal funds. Democratic National Commuttes
Chair Howard Desn (a premdential candidate during the 2003-2004 election cycle) qualified for
the Program m June of 2003, but withdrew on November 12, 2003 Sumilarly,
candsdste Ehzabeth Dole withdrew from the Program on December 17, 1999 after qualifying

esrher that year

In your letter, you stated your behef that “Just as 2 USC Section 437c(c) required sn
affirmative vote of four Commussioners to maks these certifications, it requires an afftrmative
vote of four Comnussioners to withdraw them ™ We regpectfully disagree with this conclusion
for the following reasons First, 2 USC 4370(o) contains no such requirement as a condition for
withdrawal This was recognized by an FEC spokesperson who accurately told the Associated
Press that although "[t]be statute says a vote of four conumssioners 18 required to certify
someone 88 ehgible,  [t]here is nothing in the statute that talks about withdrawmng from the

PO Dex 16118 | Arlingion, VA 22215
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program " Second, the FEC's regulations are simiarly silent on the subject Third, your letter
cites Advisory Opinion 2003-35, issued to former Congressman Gephardt, which outlined
procedures the Commussion chose to follow 1n that instance The procedure included an
affirmative vots by the Commission accepting Congressman Gephardt’s withdrawal from the
Program (a umular procedure was followed in the Dole and Dean withdrawals) However, this
Adwvisory Opimon does not estabhsh a legal requirement that the Commission must approve all
withdrawals from the Program As you are aware, the statute prolubits the Commission from
establishing regulatory requirements through an Advisory Opmmon 2 USC 437fb) The
Commisnion has not taken the numercus additional steps through a formal rulemakmg procedure
with notice and conunent that would be necessary to mcorporate the Gephardt Advisory Optmon
procedures mto 1ts regulations and make them binding on the Commission and on canchdates

participating m the Program

Tlus 13 particularly smportant 1n hght of the extraordmary circumstances 1z which we and
the Commmssion find curselves at this tme Senator McCam subnutted his withdrawal letter on
February 6® of thus year, and as your February 19 letter notes, the FEC does not currently have
the munmmum number of Commussioners necessary to constitute a quorum and conduct business
We believe this necessanly means that the Commission cannot determne at this tme whether a
vote 13 required to recogmze and accept Senstor McCain'’s withdrawal (as you conclude) or
whether hus withdrawal occurred automstically upon his Februsry 6* notification (as we belisve
13 the case) Accordingly, we understand the current status to be that once a quorum exasts, the
Senator’s withdrawal letter wall be presented to the Commussion for 1ts decizmon on whether any
further action 1s required Even 1if the Commsmon conchudes that a vote 13 necessary, we are
confident that the Commission will find that 1ts role 18 “mmustensal” in function, and that the
Program’s voluntary nature requires it to recogmze that Senator McCamn's withdrawal from the
Program was effective as of February 6*

The legal effect of Senstor McCam's withdrawal—whether 1t 15 found to occur
sutomatically via us letter of February 6* or 1 Iater ratsfied by vote of the new
Commussioners—will be the same Senator McCmn will not be subject to the Program's
spending linutations after February 6, 2008 We understand that you behieve thus 1s & matter that
can only be decided by the full Commmssion when a quorum 1s present, and we are confident that
the full Commussion wall concur with us it considers the question Both as a candidate and as a
Member of Congress, Senator McCam is hopeful that the Senate will move expeditiously to
confirm new Commssioners 30 that the FEC may conduct all of 1ts important busness, moluding
a review of these issnes.

Your letter also requests that we provide addittonal information to the FEC concerning
the rationale for conchuhing that the campmgn’s bank line of credit was not secured with federal
matching fimd certifications John MoCam 2008 has already placed the loan doouments on the
public record at the FEC, as required by law Today, the bank, through its attorneys,
unequivocally stated that the matching fumd certifications held by the campaign were never
collateral for the line of credit I am stteclung a copy of the letter I recesved It concludes

Acoordingly, the bank does not now have, nor did 1t ever recetve from the Commutites, a
seounty interest 1 any certification for matching funds Any finding or determination to
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the contrary would be wholly mconsistent with the language of the loan documents, the
mtent and understanding of the parties and basic principles of banking, security and
uniform commercial code law

News services report today that the Democratic National Commuttee (“DNC™) has filed a
complaint with the Commussion concerming this loan, citing these very documents Accordingly,
we expect to respond as provided 1n 2 USC 437g to the DNC's complamnt with whatever
additional information may be necessary to explam any further grounds for the conclusion that
no Program certifications recerved by Senator McCain and John McCamn 2008 constituted

secunty for private financing

I trust tius information, and any that we may provide m response to the DNC complant,
will answer any questions which you, or the Commussion when a quorum exasts, may have

concerning these 1ssues

Sinoerely Yours,

Lo T

Trevor Potter

Counsel

John McCam 2008

cc The Honorable Judith Tillman, Commissioner, Dept of the Tressury Fmancial Management Sexrvice

Enc! Letter from Counsel for Fidehity & Trust Bank, dated February 25, 2008
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1829 Bys Strast NW | Washingten, DC 20008-5403
7. (202) 420-2200 | wa (202) 420 2201 | dachatemabioploo com

February 25, 2008

Mr, Trevor Potter
John McCain 2008, Inc
PO Box 16118
Arhington, VA 22215

Re  Fidehty & Trust Bank Loan

Dear Trevor,

We understand that & number of questions have been raiged regardmg the loan made by Fidelity
& Trust Bank to John McCan 2008, Inc (the “Committes™) In that regard, we offer
smce

following perspective at the bank’s request

As outside counse] for the bank, we worked closely with the bank and the Commuttee
mception of the Jending relationshup At the outset, snd with gwdance provided by FEC
Adwisory Opmon 2003-35, we were mundful of two potentially competing concerns (i) the bank
having adequats assurance of loan repayment, and (i) the Committee retmming flexibxhity to
withdraw from the matching funds program (which we understand mught not be posmble if
certifications for matclung funds were pledged as collateral)

After the bank determmed that adequate assurances of losn repayment existed without obtainng
s pledge of any certification for matching funds, the loan terms were carefully drafted to exclude
mmw.wmwwmmmmmnummmm
retmmed the flexability to withdraw from the progmm in acoordance with the principles of
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November 12, 2003
The Honorsble Ellen Wesntrash g
Comr - B>
Fedenal Blecttion Comonasion g x agv
999 E Street, NW S Bsf
v =
Dear Chair Wemntraub .’8 )

J!%ﬂhmhﬂlﬁrﬁm““ww
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by the Comnnsalion By this letter, { hevoby withdraw the candidate sgreement filed with
the Comunisson pussumat o 11 CFR §5083.1 and 2

I wnll be making 1o requests for muching payments and will not accept the
mum-ﬁmmuw“m by the Comnuisnon 1
consmction with my cempaign's throshald subnustion My campaign has not subeitted
wmwmqmwm

Mdyouhwnyquda-wduhwmmm
contact my counsel, Erio Kisinfbld, st 202-293-1177.

0%

l Paid for by Dexn for Americs. Contributions to Den for Axetos are not deductibls for
odeal lawcens wx prcpowes.
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EXPLORATORY COMMITTEER
1928 N. Lyun Strest, Saite 400

Ariiagien, VA 22309

December 17. 1999

I ;mn withdawing my request for public matching fonds on behalf of
the Elimbath Dole for Premdent Bxploratory Committes ("Comuittes”™). This
withdrawal is conditoned on the undessianding that the Cumnuties will not be
subject to an sudit under the Presidential Primary Maiching Payment Account Ac
contained 1n Title 26 of the U'S Code. This will aflow the Commities to wind down
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As counsel for the Elizabeth Dols for Presudent Exploratory
Committes ("Commutice”), we are withdrawing the Conymittee's request for public
matchmg funds. Thus withdrawal 1s condstioned on the understanding that the
Committes wall not be sulject to an audit under Titls 26 of the Presudential Pronary
Maiching Payment Acoount  Tius wall allow the Commuttes to wind down us
sctvities in an expeditious fashion
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Yale Law School

March 14, 2008

Thomasenia P Duncan, Esq
General Counsel

Federal Election Commussion
999 E Street, N W

Washington, DC 20463
Re MURJ976
Dear Ms Duncan

In tius letter I present my views regarding the Complaint filed with the Federal
Elecion Commussion by the Democratic National Commuttee (“DNC”) alleging that
Premidential candidate Senator Jobn McCamn (R-Anz) and hus Presidential campaign
commuttee, John McCain 2008, Inc (the “campaign’) pledged certifications of matching
funds he recetved or was entitied to receive from the Federal Elechon Commission as
secunty for private financing The DNC argues that such a pledge of security interests 1n
the FEC certifications was made by the campaign, and that this pledge prevents Senator
McCan and the campaign from withdrawing from the Presidential Pnmary Funding
system and obligates the Senator and the campaign to abide by the aggregate spending
Junits for participants in that system

I have examined certain loans that the campaign obtamned :n November and
December 2007, and n January 2008, from Fidelity & Trust Bank (“Fidelity” or “the
Bank™) m order to determine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates ' I have determmed that the
loans st 1ssue were at no time secured by matclung funds certificates  As a professor and
scholar i the field of banking law,’ I believe that 1 am competent to render an expert
opimon 1n this matter

In the United States the law of secunity interests 1s govermed by Article 9 of the
Umform Commercial Code (UCC) A secunty mterest grants the holder thereof a nght to

! I bave been asked to provade my mdependent, objective view of this 1ssue as an expert i benlang law [
::nunnlwdnﬁolﬂe&n'ﬂmmnyw 1 om a registered Democrat resident m the state
2 Plemse sos sttached resume hsting my publications and quahifications

PO BOX 208215 NAW NAVEN, CONNERCTICUT 06520-8215
COURIER ADDRRSS 127 WALL BTRERLT NEW HAVEN, CONNEC1ICUT 06511
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take remedial action with respect to the property that 1s subject to the secunty interest
upon the occurrence of certmin events — the classic example bemg the non-payment of a
loan A secunty mterest generally 1s created with a secunty agreement, which 1s a
contract governed by UCC Article 9 and state law governing contracts * Under the UCC,
a security interest 18 a nght 1n property of the debtor that has been used to secure payment
of an obligation such as a loan A secunty interest 1s created by a security agreement,
under which the debtor grants a secunty interest mn certamn of the debtor's property 18
granted for the purpose of serving as collateral for a loan or other obligation A secunty
interest 18 a contractual nght A securty interest comes mto being 1f, and only if, a
borrower enters mto a contract that allows the lender, or secured perty, to take collateral
the borrower owns in the event that the borrower cannot pay back the loan kIt 1s
dmm;mmmummm“mwum
a secunty agreement be created ¢ Thus, m turn, requires an understanding (that 1s, a
meeting of the minds) between the lender and the borrower that a securty interest be
created

Thus, the 1ssue of whether a security mterest 1n property (such as the certifications
of matching funds at 1ssue here) exists depends on whether there was an
between the bank and the campaign There are, 1n turn, two key factors that are relevant
to a determmation of whether there was an understanding that matching fund certificates
were pledged as secunity for the McCaimn 2008 loans 1n November and December 2007
These factors are (1) whether John McCain 2008, Inc intended to use matching fund
certificates as collateral for a loan, and (2) whether the Bank reasonably believed that
matching fund certificates were actually being pledged as collateral My analysis reveals
that the McCain campaign clearly did not intend to use matching fund certificates as
collateral for a loan It also 1s very plain that the Bank did not believe — and could not
reasonably have believed — that any matching fund certificates were being pledged as
collateral Thus, this 1s a clear and unambiguous case

The text of the applicable loan agreements clearly states that John McCain 2008,
Inc did not grant a security interest mn the matching funds to Fidelity See Business Loan
Agreement between John McCam 2008, Inc and Fidelity & Trust Bank (Nov 14, 2007)
and Modification Agreement between John McCan 2008, Inc and Fidelity & Trust Bank
(Dec 17, 2007) Specifically, the “Affirmative Covenants,” “Additional Requirements”
provision of the Loan Agreement states that “ if the Borrower [the Campagn]
withdraws from the public matching fund program by the end of December 2007, but

3 The UCC has been adopted, with some modifications, by every state, as well as the Distnict of Columbia,
Guam and the US Virgmn Islands
4 All of the rules regardmg the creation of a security mierost depend on sn agreement (called & “socurity
MMMM“M”MM Specifically, UCC Article 9 sets forth
that must be satified n order for a securty mserest to be enforceable agamst the debtor
ulllmlpluu Each of these requrements clearly envisions that the borrower and lender have reached
an agresment that a security agreement be crested These requirements are (1) that value be provided m
exchange for the oollatersl, (2) that the debtor must have nights m the collateral, and (3) that either the
debtor must have "suthenticated” a secunity agreement with a description of the collateral or the creditor
must be m possession of the collateral When each of these thres formahties are met, the security mterest
“sttaches" to the collsteral and becomes enfbreesble




John McCain then does not win the New Hampshire prnimary or place at least within 10
percentage pomnts of the winner of the New Hampshire pnmary, Borrower will cause
John McCain to remain an active political candidate and Borrower will, within thurty (30)
day of the New Hampshire Pimary (1) reapply for public funds, (u) grant to Lender, as
additional collateral for the Loan, a first prionty perfected security imnterest 1n and to all of
Borrower’s nght, title and imterest 1n and to the public matching fund program »
Loan Agreement at 2 (emphans added) This text indicates that winle the Campaign did

contemplate a potential fusure grant of a security interest in the certifications of matching
funds, no such grant ever was made, esther m the documents or elsewhere

The conclusion that no matching funds were pledged as security for private
financing 1s inevitable if one Jooks fairly at the documents and the business and economic
contest 1n which the loans were made Fidelity, a bank with expenience in the busmess of
making loans to candidates for public office, was aware that if Senator MoCan
performed well m the New Hampshire pnmary, additional capital would flow into the
Campaign which, mn turn would reduce the nsk of default on the loan On the other hand,
if Senator McCain did poorly in the New Hampshire primary, Fidelity understood that the
McCain Campeaign might not be able to raise funds as easily and that the nsk of default
on the loan would be higher In order to protect itself 1n case of a poor McCam showing
Fidelity might want to further secure the loan by having Senator McCain reapply for
matching funds and grant Fidelity a secunty mterest in such funds But there was no
secunity interest here because the future applications that would have to be granted in

separate agreements in the future

Under the Loan Agreement, no security interest was created because no secunty
mnterest could have been created 1 non-existent, future certifications of matching funds
More precisely, it was clear at all tmes that no secunty interest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing pnmanes by large margins, (3) apphed for federal matching funds
cerhifications, and (4) received such certifications Not one of these four conditions
precedent was fulfilled, and therefore no security interest ever was created

The Democratic National Commuttee, m 1ts Complaint Against Senator John
McCam and John McCan 2008, Inc (Feb 2S5, 2008), tries to falsely paint this provision
as creating “a pressn! encumbrance of the Campmgn’s fiture interest 1n and
entrtiement to matching funds, as part of the security for the line of credit,” however, this
mterpretation of the text confuses an agreement to potentiaily grant a security mterest m
the future with the actual granting of a securnty mterest On the contrary, by discussing
the agreoment to poasibly grant Fidelity a security interest in the future, the text instead
reaffirms that the Campmign had not already granted Fidelity a security mterest 1n this
part or any other part of the agreement

Moreover, 11 conformity with the “Affirmattive Covensnts,” “Additional
Requirements” portion of the Loan Agreement, other provisions of the loan agreements
require the Campaign to mamtain eligibility for the matching funds program so that 1n the
future the Campagn would be able to apply for and asmgn nghts to certificates of
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matching funds 1f need be Under the “Negative Covenants” sechon in the loan
Agreement, the Campaign agreed with Fidehity that “while this Agreement 1s 1n effect,
Borrower shall not, without the prior written consent of Lender grant a secunty
interest m, or encumber any of Borrower's assets, including, without inutation, any of
Borrower’s nght, title or interest mn and to the public matching fund programs of any
matching fund settiement " Loan Agreement at 3 If the Campaign had granted a
security interest 1n the matching funds to Fidelity, as the DNC erroneously asserts, there
would obviously be no purpose for this clause restricting the Campaign from assigning
the nghts to the matching funds in the future The DNC's complamnt erroneously cites
this negative covenant to not pledge nghts in future matching fund entitiements 1n
support of ther interpretation that the bank assumed 1t had a perfected secunty mterest 1n
the matching funds entitlement In fact, the clear mterpretation of the language 13 instead
that Fidelity understood that no parties had been assigned nights to the future matching
funds entitlement and Fidelity wanted to ensure that nghts to those entitiements would be
available for assignment to themselves as secunity n the future, should they requure 1t
The Campaign was not encumbenng the funds, but agreed not to encumber the funds 1n
the event they may need to pledge them to Fidelity as a secunty mterest 1n the future
They did not See Modification Agreement and subsequent discussion mnfra

Additionally, as with the “Negative Covenants™ section discussed above, the
“Compliance with the Federal Election Commission’s Matching Funds Program” section
in the Loan Agreement states that “Borrower agrees and covenants with Lender that
while this Agreement 1s 1n effect, Borrower shall not exceed overall or state spending
limits set forth n the Federal Matching Funds Program  ,” s0 to ensure the Campeign
remams ehgible for the program to protect the Campaign’s ability to reapply for funds
and assign nights 1n the future 1if need be Loan Agreement at page 4 Although the DNC
complamt asserts the only reason for inclusion of this provision on comphance with the
FEC program 13 so the bank can treat nghts m future certificates of matching funds as
collateral, 1n fact, the language used 1n the agreement simply describes the Bank's effort
to protect its ability o obtain a security mterest in the matching funds in the future In
particular, the Modification Agreement added to this section that the Campaign must
abide by the spending limits of the Matching Funds Program “irespective of whether
Borrower 1s subject to such program as of any applicable date of determination "
Modification Agreement at page 2 Thus, the Bank clearly contemplated that the
Campaign might not be subject to the Program at some future date, 1 ¢ that the Campaign
may have withdrawn from the program, so the Bank certanly cannot have believed 1t was
obtarmung a security interest n the entitiements that were contingent upon the Campaign’s
contmnuation mn the Matching Funds Program

The “Collateral Description” n the Security Agreement provides further evidence
that the Bank never possessed a security interest in the Matching Funds Sumply put, this
section does not 1dentify any nghts or interests to matching funds as collateral In fact,
the section explicitly states that all current entitiements ansing from the program are not
collateral The section remains silent as to whether potential future entitlements to the
matching program’s funds count as colisteral Commercial Security Agreement between
John McCam 2008, Inc and Fidelity & Trust Bank at 1 The DNC argues that this mlence
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as to future entitiements imphes that nghts to these entitlements are included as
collateral However, this argument 13 both logically flawed and at odds with the Uniform
Commercial Code (UCC) The DNC 1s relymg on the Expressio Umus canon of textual
interpretation for the idea that the acceptance of one thing 1s the exclusion of another
Specifically, the DNC argues that the explicit exclusion of current nghts to matching
funds imphies the incluson of future nghts to matching funds Unfortunately, the
Expressio Unius canon 18 not helpful m this situstion as 1t can just as easly be used 1n
support of the opposmte argument the fact that the “Collateral Description™ section
mcludes such a long, detmiled hst of collateral would suggest that any type of collateral
not expressly listed 1n the section (1 ¢ future nights to matching funds) 1s excluded from
the section While the Expressio Unius does not contribute to the analysis, the UCC
provides defimtive gmdance Section 9-203(3)(a) of the UCC states that 1n order for a
socunty mterest to attach to collateral the secunty agreement must “provide[] a
description of the collateral ” Further, the description of collateral must “reasonably
identify” the collateral and must not be “supergenenc ™ UCC § 9-108 Thus, given the
UCC description requirement, the “Collateral Description” section’s fiulure to list future
nghts to matching funds as ocollateral indicates that these nghts were not intended to be
collateral

As still further evidence that no secunty mterest had been created, the negative
covenant at the end of the “Coliateral Descriphon™ section of the Secunty Agreement
fortnds the Campaign from assigming nghts to their entitiements to matching funds
without the bank’s consent Under UCC § 9-322, the first party with a secured interest
in the collateral to file a financing statement gets first-prionty If Fidelity already had a
security interest 1n the future nghts to matching funds then there would be no need for
Fidelity to create a negative covenant of tius sort Rather, Fidelity could sumply perfect
and thus guarantee 1ts spot as a first-prionty secured creditor Any subsequent
assignments made by the McCain Campaign would be subservient to Fidelity's interest
Thus, the fact that such a negative covenant exists suggests that Fidelity did not perceive
iteelf to have a secunty interest in the Campaign's nghts to future entitiements under the
matching program  Rather, they wanted to make sure no other creditors had an
opportunity to gamn a security interest in these funds before Fidelity did

Finally, the DNC Complamt claims that the Modification Agreement altered the
language of the exemption mn the “Collateral Description” Section to indicate that the

matching funds Instead, the modification clearly states, “Grantor and Lender agree that
any certifications of matching finds eligrbality, ncluding related nghts, now beld by
Grantor are not themselves bemng pledged as secunty for the Indebtedness and are not
themselves collateral ” Modification Agreement at 3-4 While the Campaign was holding
opea the posmbihty to pledge a secunity mterest m the funds to Fidelity m the future, 1t 13
clear that 1t was not presently granting such an interest
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My research into the applicable documentation concludes that at no time did the
Jobn McCamn 2008 Campaign secure sts losns from Fidelity with matching fund
certificates

Sincerely,

‘}.5\-. Meen

Jonathan R Macey
Sam Hams Professor of Corporate Law,

Corporate Finance, and Secunties Law
Yale Law School
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Jonathan R Macey

Yale Law School
127 Wall Street P O Box 208215
New Haven, CT 06511 (counter)  New Haven, CT 06520-8215 (postal)

(203) 432-7913
(203) 432-4871

JD Yale Law School, Article and Book Review Editor, Yale Law Journal, 1982
A B, cum laude (economics), Harvard College, 1977

Current Positions

=  Sam Hams Professor of Corporate Law, Finance, and Secunities

Regulation, Yale University,

*  Deputy Dean, Yale Law School,

*  Professor, Yale School of Management,

=  Board of Directors, Yale Law School Center for the Study of Corporate
Governance,

= Faculty Advisory Group, Yale Center for Corporate Governance and
Performance

* Financial Industry Regulatory Association (“FINRA") (formerly the
National Association of Securities Dealers (“NASD"), National

Adjudicatory Council

Subjects Business Orgamizations (Corporations and Other Busmness
Associations), Corporate Finance, Corporate Governance, Banking and Financial
Institutions Regulation, Corporate Finance, The Economics of Regulation

Phd (Law) honons causa Stockholm School of Economics, 1996,
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Member, Legal Advisory Commuttee to the Board of Darectors, New York Stock
Exchange

Member, Economic Advisory Board, Financial Industry Regulatory Association
(“FINRA") (formerly the National Association of Securities Dealers ("NASD")
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Domand Sxde” 69 Washington Univermity Law Ouarter]y 383 (1991),

"Amernica's Banking System The Ongins and Future of the Current Crisis” 69
Washington Unaversity Law Ouartegly 769 (1991 Symposium),
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*An Economic Analyms of the Various Rationales for Making Shareholders the
Exclumve Beneficianes of Corporate Fiduciary Duties” 21 Stetson Law Review
23 (1991 Symposium),

"Pohtics, Bureaucracies, and Financial Markets Bank Entry into Commercial
Paper Underwnting 1n the United States and Japan" 139 University of

369 (wmith David G Latt, Geoffrey P Miller and
Edward L Rubin 1990),

*The Role of the Democratic and Republican Parties as Organizers of Shadow
Interest Groups® 89 Miclugan Law Review 1 (1990),

"Federal Deference to Local Regulators and the Economic Theory of Regulation”
75 Yarmma Law Review 265 (1991),

"Good Finance, Bad Economics An Analys:s of the Fraud on the Market
Theory” 42 Stanford Law Review 1059 (with Geoffrey P Miller 1990),

"The Stock Exchange asa Firm The Emergence of Close Substitutes for the
New York and Tokyo Stock Exchanges” 76 Corpell Law Review 1007 (with
Hideki Kanda 1990),

*Auction Theory, MBO's and Property Rights in Corporate Assets” 25 Wake
Forest Law Review 85 (1990 Symposium),

"Firm-Specific Human Capital Investments and Hegelian Ethics A Comment on
Comnell and Posnex” 11 Cardozo Law Review S0S (1990),

"Courts and Corporations A Comment on Coffec" 89 Columbia Law Review
1692 (1990),

"Macey Responds to Lubet” 75 Comnell Law Review 959 (1990),

"The Fraud on the Market Theory Some Preliminary Issues” 74 Corpell Law
Review 923 (1989),

"Restrictions on Short Sales An Analyms of the Uptick Rule and 1ts Role 1n
View of the October 1987 Stock Market Crash” 74 Comnell Law Reaview 799
(with Mark Mitchell and Jeffry Netter 1989),

"Externalities, Firm-Specific Capital Investments, and the Legal Treatment of
Fundamental Corporate Changes" 1989 Duke Law Journal 173 (1989),

"The Political Science of Regulating Bank Risk" 49 Ohio State Law Journal 1277
(1989),
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"Public Choice The Theory of the Firm and the Theory of Market Exchange" 74
Comell Law Revigw 43 (1989),

"How Separation of Powers Protects Individual Liberties” 41 Rutgers Law
Review 813 (1989),

*The Chicken Wars as a Prisoners’ Dilemma What 1s 1n a Game?" 64 Notre
Dame Law Review 447 (1989) (review of John A C Conybeare, Trade Wars
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*The Dangers of Pop Thinking About Japan" 22 Comnell Journal of International
Law 623 (1989) (review of Dantel Burstemn, Yen! Japan's New Financial Empire
and 1ts Threat to Amenics),

"The Internal and External Costs and Benefits of Stare Decisis” 65 Chicago-Kent
L;y_mxmm (Special Symposium Issue on Post-Chicago Law and Economuics,
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"Trans Umon Reconsidered" 98 Yale Law Journal 127 (with Geoffrey P Miller
1988),

"The Missing Element 1n the Republican Revival” 97 Yale Law Journal 1673
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"Bank Failures, Risk Momtoring and the Market for Bank Control” 88 Columbia
Law Review 1153 (with Geoffrey P Milier 1988),

"The Myth of Competition 1n the Dual Banlang System" 73 Cornell Law Review
677 (wath Henry N Butler 1988),

"State Anti-Takeover Statutes Good Polstics, Bad Economics” 1988 Wisconmin
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"Ethics, Economucs and Insider Trading Ayn Rand Meets the Theory of the
Firm" 11 Hacvard Journal of Law and Public Policy 785 (1988),

"Alan Bloom and the American Law School" 73 Caornell Law Review 1038
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"The Private Creation of Private Trusts" 37 Emory Law Journal 295 (1988),
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"Regulation on Demand Special Interest Groups and Insider Trading Law” 30
Journal of Law and Ecopomics 311 (with David D Haddock 1987),

"Competing Economic Views of the Constitution" 56 George Washington Law
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"Regulation 13D and the Regulatory Process” 65 Washington Univermty Law
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*Takeover Defensive Tactics and Legal Scholarshup Market Forces vs the
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Law Review (1986),

"A Theoretical Analyms of Corporate Greenmal” 95 Yale Law Joumal 13 (with
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Politics" (with David D Haddock) (1986), 1n Law and Economics and the
Economucs of Regulation 149 (International Studies :n Economics and
Econometrics, Volume 13, Kluwer Academic Publishers),

"Shirking at the SEC The Failure of the National Market System" University of
Ilnxs Law Review, 315 (with David Haddock 1985),

"Special Interest Groups Legislation and the Judicial Function The Dilemma of
Glass-Steagall” :g)ﬁnm.hﬂmnll 1 (1984), Reprinted 1n 17 Securities Law
Review 401 (1985),

"Toward a New Pedagogy” (Review of Loss, Fundamentals of Secunitics
Regulation) 93 Yale Lew Journal 1173 (1984),
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Liability Companies,” (Thomson*West, Ninth Edition 2005) (with Robert
Hamulton)
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"Costly Policies State Regulation and Antrtrust Exemption 1n Insurance
Markets” (with Geoffrey P Miller, The AEI Press 1993),
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Corporate Law 1n Transition A Law and Economics Analysis (published 1n
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"Banking Law and Regulation Cases and Materials" (Aspen Law &Business,
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Co, 1992),

"Third Party Legal Opmmons Evalustions and Analysis” (Prentice Hall Law and
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"Inmder Trading Economics, Politics, and Policy” (The AEI Press, 1991),

"An Introduction to Modern Financial Theory" (The Amenican College of Trust
and Estate Counci] Foundation (1991)
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“Public Choice and the Law " In The New Palgrave Dictionary of Economics and
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“Shareholder Rights Will Be Next Battleground” The National Law Journal,
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“Banking, A Reform Plan that Leaves Consumers Out” The Los Angeles Times,
Sunday, May18, 1997,

“Fed Does Ead Run on Giass-Steagall” The National Law Journgl, Monday, Apnl
28, 1997,

“Blame Managers, Not Denvatives” The National Law Joumnal, Mondsy, August
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"Wealth Creation as a ‘Sm'," XVII The Joumal of Corporate Governance 12
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"Appeals Court Decision Validates Shady Deals” The National Law Journal.
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"The Court Gets It Half Right on Firrea" The Wall Strect Journal Wednesday,
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"The '80s Villamn, Vindicated” The Wall Stroet Journal, July 18, 1995,

"A Poison Pill to Destroy Banking Reform" The Wall Street Journal, Wedneaday,
June 7, 1995,
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Journal, Wednesday, June 24, 1992,
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*It's Time for Bush to Pay the Piper on the S&L Bailout” The Los Angeles Times.
Sunday, Apnl 22, 1990,

"The Politics of Denying an S&L Cnsis" The Los Angeles Times, Sunday,
December 10, 1990,

"Savings and Loan Regulations Create ‘Win-Win' Situation for Risk Takers" The
Los Angeles Times, Sunday, February 5, 1989,

"The SEC's Innder Trading Proposal Good Politics, Bad Policy" Cato Institute
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Academic Advisory Board Commuttes, the Bapking Law Anthology,
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