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TP COMPLAINT IN MATTER UNDER REVIEW S976

INTRODUCTION

There can be ix) speech witbom the expenditure of resources The United States Supreme
Court recognized this fundamental truth in Buckley v Valeo. ruling mat just as the Fust
Amendment does not allow limitations on the content or quantity of speech, it does not
countenance limitations on expenditioes hy the speaker m ud of mat speaker's speech BycJdfiy.
v Valeo. 424 U S I (1976) This is a foundation^ Fust Amendment truth and it applies most
urgently to political speech--the Amendment's core Through all the vagaries and varieties of
pronouncements on campaign finance issues since BucJdfi£ the Court— though often invited to
do so— has never retreated from this position See, e y . Rajrfflil v SorreU- S48 U s 230(2006)
The public financing regime does not contradict this established premise because it is entirely
voluntary Now comes the Democratic National Committee (the MDNC") and seeks to entrap
Senator John McCain and John McCain 2008, Inc (collectively, "Respondents" or "McCain
Campaign") into spending limits through a series of baseless and vague arguments without any
legitimate constitutional foundations Yet, even if such a misguided approach to constitutional
rights were appropriate, it would nil on its own terms

The principal hook by which the DNC hopes to catch the Campaign is the perfectly
reasonable provision in the campaign finance laws that require a candidate who receives public
funds from the U S Department of the Treasury (the 'Treasury Department") to stay within
specified expenditure limits But in this case, neither the Campaign, nor any Campaign creditor,
has ever accepted a single penny from the Treasury Department Nor has the Campaign ever
pledged federal rnatching-funds certifications as security for private financing, which further
undermines the DNC's baseless suggestion that the expenditure limits remain in force To the
contrary, the Campaign entered into an agreement with a private lender that purposely avoided
pledging tw*ehM>R-f™vls certifications as security Although that agreement included a
conditional E"d unfulfilled covenant ^"f the Campaign would, on the happening of certain
events— events that never occurred later seek public mulching funds and pledge those funds as
collateral if it were found to be eligible for them, a private contract that does not in met cause or
result in a pledge of matching-funds certifications as security has no statutory or regulatory
implications and, more importantly, cannot force the Campaign to forsake its First Amendment
rights

Hie DNC's other arguments are similarly without merit Though the Campaign, like
every political actor, has a constitutional right to stay clear of the public financing system, the
DNC wrongly claims that having once contemplated receiving funds and having sought to
establish its eligibility for them, the Campaign is now trapped withm that system and the
associated spending limits — even though it has not accepted any funds from the Treasury
Department The DNC's theories on the effect of the Federal Election Commission's lack of
quorum are equally flawed Indeed, it is simply wrong u a matter of law to suggest, as the DNC
argues here, that the Campaign must now languish in the public finance system and be subject to
the expenditure limits thereof on the quantity of political speech because there is at present no
Federal Election Commission quorum (and, because of a political impasse, may not soon have a
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decinon not to accept public finds.

Any claim that there u a limit on a candidate's expenditure must be evaluated mhght of
the serious Pint Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC's arguments, even without consideration of the
constitutional difficulties presented, fell on their own terms under principles of campaign-
finance, administrative, banking, p^d contract law

STATEMENT OF FACTS

United States Senator John McCain is a candidate for the office of President of the
United States His principal campaign committee u John McCain 2008, Inc (Joseph R
Schmuckler, Treasurer) On August 13,2007, Senator McCain filed with the Federal Election
Commission (the ''Commission'1) a Candidate and Committee Agreement "id Certification
Letter and a Threshold Submission1 (collectively, "Matchmg-Funds Application") to establish
eligibility for the Presidential Primary Matching Payments Account Act's ("Matching Fund Act"
or "Act") public finding program (the "Program") Pub L No 93-443 (1974), 11 CFR §
9033 1 (2007) Senator McCain asked the Commission to determine his eligibility for the
Program in order to preserve the option of accepting public funds As was widely reported at the
tune, the Campaign never committed to accept public funds for the primary election To the
contrary, the Campaign publicly announced from the onset of establishing program eligibility
that it was merely preserving the option to accept federal funding if it later decided to do so 2

In subsequent months, the Campaign submitted additional matchable contributions for
Commission review and certification By late December 2007, it became dear that the U S
Senate would neither confirm the President's Commission nominees, nor allow him to make
recess appointments over the year-end holidays As a result, the Commission knew it would be
left without a quorum and unable to take official actions concerning Matching Fund Act
payments Accordingly, the Commission on December 19,2007, while still in possession of a
quorum, issued to the Treasury Department a certification of the Campaign's eligibility to
"receive payment from the Presidential Primary Matching Payment Account ** Notably, the

'McCun Candidate and OxnmitteeAgrecmem 13,2007)
(attached hereto is Exhibit 1)
jSM.g|.ThaD«vtnBglrtic«.Sta^LfldgflrrNewJaMevlAiiy 29, 2007 (Commimicationi Director Jill Hszelbaker
stated that "[w]e have not nude a final decision, but we are doing whaftiiecessaryshcwkl we decide to op mto the
matching fund system /, Brian C Mooocy, Qhaayajjin^RiiBiiiajiajBB^^flVOiiifiBf Trail Goya Tsflmjuo AJjfl
Mlfcm&Ddfil Boston Globe, Oct 2. 2007 ("a?olmiromin M HBribite
formally ophng into th« public ftmdmf ivatem^ POX
21, 2007) (WALLACE "Areyou|omitot«^«edendniitehiiiifciidfr MCCATO « We havent made that
decision yet, and it's not a decision we need to mate immediately We can cortmue to ooasuleraU options'*).
American Momma fCNM tetevnioB hmadeaatOel 23, 2007) ("KIRAN CHBTRY M All right So that at tfus pOBlt,
you an net going to be taking iedenU matching fta^ M We havcnt made a decision We'll make a
decision Stay toned*1)
'FeoM Election CommiiBionlNotMe of Ce^ 19, 2007) (attached hereto as Exhibn 2)



Treasury Deputment had previously mnffi"\fffld that the Matching Finds Account balance was
not likely to be sufficient to make any payments to eligible candidates until March 2008 4

On February 6,2008, ate hawing won the New Hampshire, South Carolina, and Florida
Republican primaries, and having substantially prevailed in the "Super Tuesday" primaries,
Senator McCain notified the Commission that he was withdrawing his Matching-Funds
Application from the primary public finding system and would not accept any public finds far
the primary election penod5 In so doing, Senator McCain accurately represented that the
Campaign had neither accepted any finds from the Treasury Department, nor pledged any
maldung-fiudseeEtifieationsusecintyfiffabankloBn By letter dated February 7,2008, the
Campaign informed the Treasury Department mat it had withdrawn the Matchmg>Funds
Application from the Program and would not accept public funds for the primary election"

On February 19, 2008, Commission Chairman David Mason sent a letter to Senator
McCain indicating that the Commission would consider Senator McCain's February 6
withdrawal nonce "at such tune as it has a quorum"7 Chairman Mason also asked lor
information concerning a line of credit that the Campaign had obtained months earlier, and had
accurately disclosed through appropriate filings In his February 19 letter, Chairman Mason
invited Senator McCain to "expand on [Senator McCain's] rationale" for concluding that neither
he nor the Campaign had pledged matehmg-finds certifications as security for private
financing1 Chairman Mason's request was apparently pKmipted by press rqxms concerning the
Campaign's line of credit from Fidelity Bank ft Trust

The private financing at issue in Chairman Mason's letter was a $3 million line of credit
negotiated in November 2007 with Fidelity ft Trust Bank of Bethesda, Maryland (the "Bank")
This line of credit was negotiated and executed in the normal course of me Bank's business9 on
November 14, 2007 pursuant to three principal documents a Business Loan Agreement (the
"Loan Agreement"), a Commercial Security Agreement (the "Security Agreement"), and a
Promissory Note (the "Note") (collectively, the "Loan Documents")I0 Under the Loan
Documents, the Bank required certain collateral and other assurances that finds loaned to the
Campaign would be repaid On December 17, 2007, the Campaign and the Bank executed a
Lorn Modification Agreement pursuant to which the Ime of credit was increased from $3 milhon
to $4 million " On March 20, 2008, the Campaign repaid to the Bank all finds borrowed
pursuant to the Loan

4 PrmltelttM, Feted Election Coomittioi^F^ 20.
5 Letter flxmi John McCain, US Senator, to Federal Election Committion (Feb 6, 2008) (attached hereto u Exhibit
3)
'Utter from Ttovor Potter, General Crane!. John MoCm200B.Iiic.fDUS 1YeMuy(Feb 7, 2008) (inched
hereto M Exhibit 4)
7 Utter torn Divid MHO* OMinnin, Senior (Fob 19,2008)
{Attached hereto as Exhibit S)
"M.fBtny Wrtbtt Aff 13 (attached hereto as Exhibit 6)
"Loan Documents (Nov 14, 2007) (*tw*ed hereto uExhfcit 7)
"Loan Modification Agreement (Dec 17, 2007) (attached hereto as Exhibit 8) [hroiato
Agreement]



The Loan Documents and the Loan Modification Agreement embodied the Bank's and
(enllaetnirfy, the "PartiM*) «rpi«M aflmemert and intent that the Omipfjgn

not pledging matcmng-fimds certifications as secunty for the hne of credit The Secunty
Agreement (in original and modified form)— the document through which secunty interests in
the loan transaction were intended to be, and were in met, created — expressly rfjBlyJri from the
description of "collateral" any and all certifications of matching funds Specifically, the original
Secunty Agreement excluded "any certifications of matching fund eligibility, mehuiiqg related
rights, currently possessed by [the Campaign] or obtained before January 1, 2008" as collateral
for the line of credit12 Likewise, the modified Secunty Agreement stated "any certifications of
matching fund eligibility, including related rights, now held by [the Campaign] are not
themgelvei frying ffMi^d M secimtv for the IndehtednaM and are not thHItttlygi ^"itfflTll for

the Indebtedness or subject to this Secunty Agreement "IJ The Faroes1 intent was likewise
embodied in the Loan Agreement (in original and modified form), which also specifically

certifications from the description of "collateral " According to the
original Loan Agreement, "It is expressly understood and agreed that 'Collateral' specifically
excluded any certifications of matching fund eligibility currently possessed by Borrower or
obtained before January 1, 2008 "l4 Similarly, the modified Loan Agreement stated as follows

It is expressly understood and agreed that "Collateral" specifically
excludes any certification of matching fund eligibility now held by
Borrower and/or John McCain and any right, title and interest of
Borrower and/or John McCain to receive payments thereunder15

The TrOMi Modification Agreement further clarified mat these certifications were not pledged as
collateral, plainly excluding as such "any nght, title and interest of [the Campaign] and/or John
McCain to receive payments" under the matching-funds certifications l6

Three other provisions of the Loan Documents addressed the mafching-funds
certifications, but none of them created a security interest m them First, the Parties agreed that
the Campaign could grant a secunty interest m the new matehmg-funds certifications for the line
of credit in the future, but only if certain conditions first occurred and a separate agreement was
executed Specifically, if Senator McCain had withdrawn from the Program before December
31, 2007 and felled to win or place within at least 10 percenter pomts of trie winner in the New
Hampshire primary (or the next primary or caucus, pursuant to the modified Loan Agreement),
then the Loan Agreement required the ^•™p*fgp| to reenter the Program and then grant to the
Bank a secunty interest m its new matching funds 17 However, these conditions precedent never
occurred Second, the Campaign promised that it would not transfer, grant a secunty in, or
otherwise encumber the public rnatemng-ftmds certifications to or for the benefit of any other

12 Security Agreement, it l(Nov 14,2007) [heramafter Security Agreement]
13 Security Agreement, at 1(Nov 14.2007) (•§ modified on Dec 17,2007) (einplinifeo^ed)pieieiiwAer Security
Agreement (ej modified)]
14 Urn Agreement, it 5 (Nov 14,2007) [heretneitorLon Agreement]
13 Lorn Agreement, et 3 (Nov 14,2007) (u modified on Dec 17,2007) (empheju added) [heredudterLoen
Agreement (M modified)]MUL«3
"M.tt2



penon or entity IB Third, the Loan Agreement required that the Campaign not, without the
Bank's pnor consent, exceed the Program's spending limits, irrespective of whether the
Campaign was subject to the Program at of any applicable date of determination l9 Neither the
Bank nor the Campaign intended to create a security interest in any matching-funds certifications
pursuant to these provisions M

On February 25, 2008, the Campaign's General Counsel responded to Chairman Mason's
February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that
the certifications had not been pledged as collateral for the Campaign's line of credit The
Bank's counsel stated

|Tihe hank doffji not now, hflYfi HPT did it ever receive from the
Committee, a. fliHnirrtyintH!BiLJfl_any__ccrtificiifioii formatehiiig
finds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and basic principles of

mVin Mieiirit and uniform cnnrmuwtnal ende law "iirity| and uniform cnnrmuwtnal ende law

The DNC filed the present complaint with the Commission on February 28, 2008

ARGUMENT

THE MATCfflNG-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

The U S Supreme Court in Buckley v Valeo recognized a candidate's constitution^
right to spend unlimited funds on election activities, holding that the Tint Amendment requires
the invalidation of ceilings on overall campaign expenditures " Buckley v Valeo. 424 U S
1, 58 (1976) The Buckley Court was need with two sets of spending limits One set was
automatically imposed on all presidential candidates and the other was accepted voluntarily by
candidates in conjunction with public funding Federal Election Campaign Act Amendments of
1974, Pub L 93-443 § 404(a) (Oct 15,1974) The Court overturned the generally applicable
spending limits because they restricted candidates' First Amendment rights The Program's
spending limita were upheld, hot onrv because they were voluntary" It is for this reason that the
Matching Fund Act and its implementing regulations do not impose any restrictions on a

11 U. ita
"U.it4
10 Richard Dtvu AIT 16 (attached homo u Exhibit 9), Wtfkni Aff JS
"Utter from lYovor totter, GeiienlCouiMUota 25.
2008) ougiog Utter from MatthewS Bergman and Scott E Thomas, Atton^yi.Dickitem Shapiro IXP, to Tnvor
Potter, GenendOwMeUolm McCain 2008, Inc (Fob 25,2008) (empliaraa&led) (attached teretoai Exhibit 10)
« U^AUy A—*^ .Mi-p^ . .—d^U^t. A—-m •» r^M»T^> - rt^ p.̂ l.> fc.^mg m^m^ t^ > ̂ ^iwU '̂.

choice to "volnntifily limit the m of contnbiitioiis he chooaai to accept^—<• detenmnatioD made Mlely by the
candidate Id. at 57 n 65



candidate*! ability to voluntarily withdraw from the Program The Commission itself has
expressly recognized that the Program must remain voluntary to be constitutional As the
Commission emphasized in its Gephardt Advisory Opimon(MQephaidtMorMGephardtOpuiionH)(
it is the xpjyn&By. nature of the Prognunthatissonmdamental

The Supreme Court held that the yftto^T nature of all of the
public funding programs permits the related expenditure limits,
while simultaneously striking down expenditure limits that were
not voluntarily accepted as part of a public funding pumam Fed
Election Comm'n Adv Op 2003-35 at 3 (Gephardt)* available at
http //saos nictusa com/aodocs/2003-35 pdf (ftrnphntn added)
(hereinafter Qephaidfl

Unless the PMWMP affords presidential ffyriKMcs a voluntary decision to participate*—
and, more fundamentally, not to participate— its spending limits are indistinguishable from those
invalidated by Blldd&y. and rts structure is unconstitutional Common ^mjirg y fohmitt. 512 F
Supp 489, 495 (D C 1980) ("Candidates, the constitutional rationale goes, are permitted to
forgo men* own right to private contributions and unlimited expenditures in exchange for
(exclusive) fitMm«inj from the public coffers This is a voluntary decision made by the
candidate, presumably, because the candidate believes that his or her political communication is
enhanced by public funding, even given the restrictions ") Accordingly, Senator McCain has a
constitutional right not to participate in the Program, and may therefore decide to accept or reject
public funds after individually weighing each action's consequences Republican
v Fed Elecflpn Qgnjny'n. 487 F Supp 280, 286 (1980) (in upholding the Presidential Election
Campaign Fund portion of the presidential public tunduig program
has a legitimate choice whether to accept public funding and forego private contributions'*)
t summarily afTd 445 U S 955 (1980)) See ymerallv. RMflBUfflY Rodriguez. 101 F 3d 1544,
1549 (8th Cir 19961. Vote Choice v DiSteftno. 4 F 3d 26 (1st Cir 1993)

R Tha M*rVtn Camnalon N«VM> AMMifad Matehhiv Tmul> Which U Hi*

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulatory confines of the Program's legal fivmework
and the principles of Buckley v Valeo embodied therein, this undisputed met Tflnf tNtf the
Campaign is not bound by the Program's spending limits It is a necessary corollary of Buddfiy.
that a candidate voluntarily binds himself to spending limits only through the receipt of
associated matching funds ''Congress may engage in public financing of election campaigns
mj may condition acceptance of public funds on an flffFwncnt by the fffliK^ditfE to abide by
specified expenditure limitations " BUfiU&Xi 424 U S at 57 (emphasis added) Thus, the import
of Buddsy. is that (a) a candidate's decision to participate in the Program must be voluntary, and
(b) a candidate surrenders his constitutional right to unlimited spending only if he rjBejyjt pubhc



funds Sfifi Bttddfiyj 424 US at 95 ("[AJcceptance of public financing entaili voluntary
acceptance of an expenditure ceiling ")M

Consistent with Buckley, the Commission's regulations make clear that spending limits
do not apply to a candidate unless that candidate has actually asossA public finds under the
Program

Hie expenditure limitations of 11 CFR 9035 1 shall not apply to a
candidate who does not reoejyi matdung funds at any tmie duing
the matching payment period 11 CFR § 9035 l(d) (2007)
(emphasis added)

Accordingly, under section 9035 l(d) of the regulations and in step with the principles
underlying Buckley, spending limits are not applicable to the Campaign because it never
accepted public funds under the Program

Prior in tilt* RpftiiBt of Fed**iil Tii

In the past, the Commission hflf faithfully administered the ProgFmn in compliance with
fiucJdfiZ by recognizing the Program's voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any candidate's matching-funds application In act, it has limited its
involvement to simply recognizing candidates' withdrawals and notifying the Treasury
Department of candidates' consequent inehgibility In the only available interpretation by the
Commission of its role in the withdrawal process, the Commission in its Gephardt Opinion said
it would simply Mwithdraw a certification of a candidate's eligibility to receive Matching
Payment Act funds prior to the payment date upon receipt of a written request by the
candidate" under normal circumstances Gephardt at 4 (emphasis added) Gephardt's "holding",
then, prescribes at most a purely ministerial role for the Commission in recognising an eligible
candidate's ultimate refusal to participate in the Program Indeed, Congressman Gephardt was
told the Commission would process his withdrawal in one business day— just long enough to
"deliver a certification withdrawal to the Secretary of Treasury prior to his issuance of
payments'* fcL dmau^* with fa^jjevj p** P^giMn p««ieip«"*«
funds eligibility and elected subsequently to refuse public funds flffphii"1* at 3 ("The
Commission's previous resolution of similar issues is consistent with permitting rescissions prior
to the payment of any Matchmg Payment mnds ") Then-presidential candidate Howard Dean
was declared eligible to participate m the Program in June 2003, but declined public funds on

"SttnjtofyprovmoMUidlegiilrtivehutofya^
candidate's voluntary cominiimeat to the Program's spending limns beoomei binding 8n RsjIlilriF"1 Nat>l

fiBBBLj4S7P Supptt2UCTOre the condition unP°eed by

(1980)) SflulttHR Rep No 94-1057,et54(1976)(Conf RapXlKmlBiaimUSCCAN 946,9«9rnie
tnufermtolheAGtilioNprovinoniof 1IUSC COS which imposed



November 12, 2003.24 Similarly, Republican Elizabeth Dole withdrew her matdung-funda
application on December 17,1999 after qualifying earlier that year25 Commission precedent hat
thus established a ministerial role for the Communion mat carefully preserves candidates'
autonomy as outlined in fiujiljey

Nothing should fundamentally alter the Commission's normal practice here Moreover,
its current lack of quorum is not cause to depart from Commission precedent or from Buckley's
mandate of a voluntary program Senator McCain's nght to not participate in the Program is
equal to that of past candidates He contemplated participating in the Program, and qualified
through the eligibility process in order to be able to do so, but eventually exercised his nght to
voluntarily withdraw his Matching-Funds Application His February 6,2008 withdrawal letter
was therefore effective, at the latest, "upon receipt" by the Commission unless Senator McCain
had actually received public funds under the Program any tune prior to his withdrawal, which he
had not Had a Commission quorum existed on February 6,2008, doubtless the Commission's
exercise of its ministerial role would have closely mirrored the Commission's two-day
processing of Elizabeth Dole's withdrawal the Treasury Department would have been informed
forthwith that Senator McCain was no longer entitled to receive federal matching funds due to
his withdrawal from the Program *

n Th« MeCafn Pamnaton Did Not Grant • Secnrfltv fnterert In Matehlno.

The DNC argues, without basis, that Senator McCain "pledged matching funds as
collateral for a loan to his campaign," and has therefore surrendered his constitutional nght to
voluntarily withdraw from the Program In so arguing, the DNC incorrectly relies on language
in the Gephardt Opinion that discusses pledging matching-funds certifications as "security for
private financing "

The DNC Complaint attempts to make much of the net that the Gephardt Opinion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certifications
his campaign had received from the Commission as collateral for a pnvate loan Complainant
DNC completely misconstrues the reasons this was relevant to the Commission, and suggests
that the Commission created a new standard that would restrict withdrawal of an eligibility
application for the matching funds system Even apart from its constitutional shortcomings,27 the

"Lettw from How«d Own, piwrientitlc^^ 12, 2003) (hereinafter
Den Letter) (attached hereto M Exhibit 1 1)
"Letter from Elizabeth Dote, US Senator to Scott Thwnai, FEC Chairmen (Dee 17, 1999) (hereinafter Dole
Letter) (attached hereto u Exhibit 12)
"Elizabeth Dole's letter WBS received by the Commission on December 20, 1999 Hie Commission notified
Treeioiy of her withdnwil oo December 22, 1999 SttTV>ul^t>l''p, fftl nfrftioaComm>n.ThaRflcotd6fFeb
2000X UttUBUt httP //www fee g l̂pdfî ooitWOOO^ebOO pdf

The itefement 0 Qephudt raejarans the pledge of certinceJioiH • collateral • no way rapmenfi s
perniiiiible buncr to voluntary withdraws! ftooi die progreni TbApjydpJBPjiP; theory enbodiod

monies hive not ben nkawd, the government IIM provided iw^pjuf that en to

u the acceptance of public flndi Private agreements that take place uenticipetim
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DNC's uiteiptetation is contmy to both the language and likely purpose of this phrase in the
Gephardt Opinion (and ignoring the fact that the Commission can only lawfully establish a new
regulatory standard through a notice and a comment nilemaking, not through an Advisory
Opinion)

The more likely reason the Commission noted a bank's lack of security interest in
Congressman Gephardt's certifications was that its regulations prescribe certain procedures to

Under 1 1 C F R { 100 82, a loan secured by
primary matching-funds certifications satisfies the Commission's loan security reqi
when

(rv) The Loan agreement requires the deposit of the public
financing payments, contributions, and interest income pledged as
collateral into the separate depository account for the purpose of
rearing the debt according to the repayment requirements of the

(v) Iii the case of public financing payments, the borrower
authorizes the Secretary of the Treasury to directly deposit the
payments into the depository account for the purpose of rearing the
debt 11CFR §10082(e)(2XivMv)(2007)

These procedures appear to protect the Secretary of the Treasury when public financing
payments have been pledged as a security interest By requiring that public financing payments
be placed in a separate depository account when such payments collateralue a loan, the
regulations assure mat the Treasury Department does not nee uncertainty about who is entitled
to receive the payments It is logical, then, that the Commission recognized these practical
implications when it authored the Gephardt Opinion29 Nevertheless, the language has no
applicability to the current Complaint in any event because (as explained in detail below) both
the Bank and the McCain Campaign agree there was no such secunty interest

The Loan Documents, reflecting the Faroes' clear intent, did not create any security
interest in any matching-funds certifications Under Maryland law, which the Parties agreed
would govern the loan transaction and which is based on the Uniform Commercial Code, a
secunty interest is "an interest in personal property or fixtures mat secures the payment or

Ibnnance of an obligation w UCC § l-201(b)(35) (2008) Moreover, "[the creditor] cannot

beoingontherelitKKiihipbetwemthetovanm

'ta2USC f 4371(b) (2008) rAny nile of liw which* not it^mlhiiA^^
^*mm» *-—• •MoS«Mllu ^^M^Md^HMfll ^M« AB^A ^^flM^M^Ma^MU^B rfk^lu MM M •̂•1̂  4^ MM«MlA*MMB OMMHMafl^ •••• O^M^M^MlMH^ba —*—!1-t • ^ J .^DUDr D0 IDmHUjr Da^pDDalBD DJT 1DD ^MDI^^^LlaflRDD DDIjr •• B TUB HI RHHaHHOD •J^aTenHBai HU BJBIUUBUKUHBJ BSjEBiDumBD jpn

yctton 43S(«P of lha tdto *)
Akonntiwly, tho italHDJBt could monly to • incipdiilMiDii of cto fhctii n diets, tint tod ton pramtod to tto

Commiiaion fcf puipom of readenng tto adviioiy opinion Tto Oophadt iMBimillmi tod rtsad ttot "tto
1 BF C0RIDGDDOD vlflU DOC DO DlOOflDQ OB flOCDaTIDr VQIt ODor IOOD flOnDC *DO ^JOOfllUR00 • VBOOâ 01Qla?BiDQD OT

Advnory opmou MB



have an enforceable security interest where there is no security agreement ngned by the debtor"
Tiiyhm.fi Hardware v TjmmCTg. *M A M 215, 219 (Md 1993) A Mcurity agreement must
not only evidenoo the Pttties* intent to create a aeuurily interest in in item of property that is
clearly defined, the agreement must also include the debtor's specific gmt of a security interest
to the secured party Id. at 399-401 Indeed, the "granting words" arc the me qua non of the
security agreement— "necessary to indicate the intention of the parties to create a security
interest, and in the absence of such words, it seems rather clear that the parties did not intend to
create a security interest M 14.

The Loan Documents included a Security Agreement, and its operable provision
expressly excluded from the pant any and all interest in public tnatdmig fiitvh M fallnwj

GRANT OF SECURITY INTEREST For valuable consideration,

secure me Indebtedness and agrees that the Lender shall have the
rights stated in this agreement with respect to the Collateral in
addition to all other rights that Lender may have by law

COLLATERAL DESCRIPTION The word "Collateral" as used
in this Agreement means inventory, equipment, accounts [and
other property] Grantor and Lender agree that any
certifications of matching funds eligibility, inehidmg related rights,
now held by [the f^fppaign] are not flfflytffjves being pledged as
Booty, for the indebtedness and are not themselves collateral for
the Indebtedness or subject to this Secunty Agreement30

The Parties' intent was also plainly embodied in the Loan Agreement, which likewise
matching-funds certifications from the description of "Collateral" "It is expressly

eligibility now held by Borrower and/or John McCain and any right, title and interest of
Borrower and/or John McCain to receive payments thereunder"91 Here, the Parties
unambiguously expressed their intent to ejKhidfi matching-funds certifications from the Secunty
Agreement's operative grant, so the Loan Documents are properly not subject to any alternative
interpretation Sfft CffJaHTil Y Lift Tnifr Servicea. Inc . 322 A 2d 866, 873 (Md 1974) ("Where
a contract is plain and unambiguous (here is no room for construction and it must be presumed
mat the parties meant what they expressed ") Hie feet that the Parties did not, and did not
intend to create any security interest in any matching-funds certifications is confirmed by
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at the Yale Law School and an independent expert in banking law who, upon examining the

Security AfrMmem (aiinochfled), it 1 (empbira added) Even pnor to modificatKin, the definition of

Bvmpnor to nK^flcalwn, (he definition of MColtaterar
at the LOBI AgiWBMBt ipBCiilciliy jBjcjBjaA ai uihilaiitBUjy imnbM* fbnn, makhnig fund oartifloahoai Loan
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loan transaction and all of its underlying documents, concluded that the Loan was "at no time
secured by matching finds certificates "**

The DNC's suggestion that the Campaign Hmade a current pledge and encumbrance of
filtusogbti to receive funds" through the Loan Document language that describes the excluded
certificates as those "now held"33 is misguided in law and in net Among other fundamental
shortcomings, it is simply not possible, as a matter of commercial law, to create a valid security
mterest by implication See Haft v Haft. 671 A 2d 413. 417 (Del Ch 1995) ("Pit is elementary
that the intention necessary to form a contract is not found in the private subjective mental state
of either of the parties ") As explained more fully in the attached expert opinion letter of
Professor Macey, the DNC's argument that the Loan Documents' silence as to future
entitlements somehow implies that future certifications are included as collateral is "logically
flawed and at odds with the Uniform Commercial Code "a4

Moreover, the Bank's attorneys at Dickstein Shapiro LLP staled unequivocally that the
Bank never received a security interest in matching-funds certifications, before or after the date
of the Loan Documents

[Tlhe bank does not now have, BOT flri it ever receive from the
security interest in any certification for matrJung

funds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and basic principles of
banking, security, and uniform commercial code law

Instead, the Bank and the Campaign understood that M[a]ny certifications of matching funds
eligibility, including related rights, now held" included any certification the Campaign held or
was to receive based on all submissions for funds during the Campaign's period of eligibility in
the Program (Hence the inclusion of the words "related rights") As the President of the Bank
states in his attached affidavit,

At the tune when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future right of the Campaign to Matching Funds as
collateral for the Loan, notwithstanding any date reference
pertaining to when certifications for Matching Funds might come
into being The reason why the Loan Documents stated that the
exclusion (from collateral for the Loan) apphed to Matching Funds
entitlements 'now held' (as opposed to 'now held or hereafter
acquired') was because the Bank's attorneys advised the Bank to

M Expert Opium, Pkotaor Joutfun Mecey 1 (Meidi 14,2008) (hereinafter Mec^Opwm^^
Exhibit 13)
uFECComplaiiit,D0mocnticNitioiiaICoiiiinmeeS(Feb 25(200S)(heremaflerDNCCofiipluit)

Micey Qpunon S
19 Letter from MitthewS Bergmen end Scott E ThomeilAttonieyitDickitemShepiroUJ»v to Tkvvor Potter,
General Couneelt John McCem200S,Inc (Feb 25,2001) (cmphuu added) Attached button Exhibit 10)
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do so, in older to avoid my inconsistency within the Loan
Documents that could arguably anse pursuant to the 'Additional
Requirement* section of the L

Thus, the Parties intended to exclude from collateral any present and future nght of the
Campaign to matching-funds certifications, regardless of when those certifications came into
existence37

Similarly, the DNC misconstrues language in the "Additional Requirements'* section of
the Loan Agreement as allegedly creating a "pjejejtt encumbrance, however conditional, of the
Campaign's fitem interest in any entitlement to matching funds ** The Campaign did agree to
reapply to the Program and separately grant to the Bank a security interest in any future
matching-runds certifications it might obtain but only in the event that the Campaign withdrew
from the Program in 2007 and then lost the New Hampshire primary election by more than ten
points (and made a similar promise in the December 17 U>an Modification Agreement), but that
conditional promise did not create a security interest At most, the language contractually bound
the Campaign to do something in the future, should the conditions precedent occur (which they
did not) While failure to perform this obligation could possibly create an action against the
Campaign tor breach of contract; this does not transform the promise into a security interest
Professor Macey confirms this conclusion, stating that

[The DNC's] interpretation of the text confuses an agreement to
potentially grant a security interest in the future with the actual
granting of a security interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a security interest in the
future, the text instead reaffirms ttiat the Campaign had not already
granted [the Bank! a security interest in this part or any other part
of the

This same analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program's spending limits or prevent it from granting a security interest in the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give rue to a security interest, as they do not
contain the requisite granting language Moreover, they do not, as the DNC Complaint
erroneously asserts, lead to the conclusion that an implied security interest has arisen

The Loan Documents' language is clear and explicit on this score Even if it were not,
the law is clear that "if the |mja"gft under consideration is ambiguous or uncertain the court
must then determine the intention of the parties " CHUOL 322 A2d. at 874 Notably, as the
affidavits of officers from both the Campugn ami die Bank make rdair^
secure the subject loan with every asset of the Campaign SSSSŜ  miitching-funds certifications40

This is hardly surprising, given that both the Campaign and the Bank relied upon experienced

Widow A f f j 7
ll,DwiiAiri6
DNC Coraplunt S
Micey Opinion 3
Dm Aff 14, Witkmi AfT 15
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election taw oouniel advising as to the prudence under the moit conservative interpretation of
guidance, including the Gephardt Opinion—of excluding the matrfiing-fimds

certifications fiom the loan collateral in order to preclude even a potential argument that the
n had somehow foreclosed its right to voluntardy withdraw fiom the Progr--41

E. The la Nat Round. Under a Contract L Thanrv. Ta

The McCain Campaign did not commit itself to accept public funds and comply with the
Program's spending limits simply by tnrtaMishmg eligibility for the Program Yet, the DNC
wrongly equates the Mafching-Funda Application and the establishment of Program eligibility
with the actual acceptance of public funds, as if those events were constitutionally equivalent
under Buckley 42 Its argument, then, is that establishing eligibility jjiejf is sufficient to forever
bind a candidate to the Program and to its spending limits BllcJdfiX forbids this result As
discussed, the Program must be voluntary And n^ Program is not voluntary if a caiididate must
irrevocably tie himself to spending limits merely to ask the Commission if he is qualified to
receive public funds By submitting the Matchmg-Funds Application, the Campaign agreed only
to abide by spending limits and other Program conditions if it accepted public funds during the
2008 primary election 11 C F R { 9035 l(d) (2007) ("Hie expenditure limitations of 11 CFR
9035 1 shall not apply to a candidate who does not receive matching fimda at anv tone dunny the
matcriingpaymempmodT(emph^ § 9033(b) (2008) (providing
no statutory barrier to withdrawal of eligibility) The Campaign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending limits by only taking
steps to establish eligibility to participate in the Program

Seeking credibility for its supposition that the McCain Campaign is bound by virtue of its
initial submissions and candidate letter, the DNC relies exclusively—and enoneously--on
Gephardt's "binding contract1' language, which Gephardt used to discuss the Program's
eligibility process Gephardt was quite obviously invoking contractual terms only by way of
analogy93 For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commission replied by saying that the Commission and the Treasury

41 Because the McCain Campaign made no pledge of a secunty interest u the ntatdiaig-fundsc^
DNC'i allegation that me MeCam Campanm vi^^
Scheduto C-l that the colhttnl fbr tte
flnancmg* • without merit
41 This is also en argument at odds with the fact that to own Ow.Hoivrt
withdrew from die Program and its spending Imuts m the 2004 cycle
41 Immediately after suggesting that the law of cootnwts provides the proper lens for viewiiig the issue, te
Commission proceeded to analyze the question whether withdrawal Bpermtl^
the proarsm end me mud pro ejuo •M^ym MB>f*iif*****m BlIfifchBC ***** BlIIIHilJlHilJat^l^flniin. TJussnalysis
yielded the cofrectcondusKm that withdrawal up Indeed, given
that withdrawal M permttlad any tune before fimds an rawased, ft M myatnying what via Gomnustton meint by

viewed the ccntrect baied eneryii§ainrthingiiMretn«i
toreccmtteitsdKtsmtopertKipejtemttMM
whetter the ComminiGfi would ooneent to • reecwioii of on comrict ") femphMi edded)
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Deportment "lack[ed] discretion to delay certification of eligible payments or payments of
certified amounts'* because of statutory requirements Gephardt at 6 (Thus, me Commission
and the Secretary of the Treasury lack discretion to delay certification of eligible payments or
payments of certified amounts Consequently, requests for such delays cannot be granted") It
correctly made no mention of contractual obligations to Congressman Gephardt or to other
presidential candidates The Commission only referenced statutes and regulations because it is
bound by statutes and regulations—not contrads-nn adnunistcnng the Program Simply put, if
the Commission is not actually bound by a contract in administering the Program, ««"5ffdf*?ff
cannot be forced to paiUcipnte m the Program on the theory that the Commission has not yet
"rescinded" a metaphorical contractual obligation

The Commission in Gephardt could not have intended the contractual analogy to be taken
literally because under applicable administrative law concepts, an award of matching funds is not
performance of a binding contract Ti fldmiPBfft"*'ve i"* term*, •« «u»fd «f mqft^mg fands is a
"license", and the process of determining whether a candidate qualifies for such an award is
licensing" Sfif iSUSC {$ 551(8), W (2008) (Administrative Procedure Act definitions of
"license" and "licensing*1) Licensing, in turn, is a type of adjudication SfifiSUSC $551(7)
(2008) The license here is a conditional one—it comes with regulatory restrictions attached
Candidates know this, and hence they know that when they SjGgejtt public matching funds they
become subject to restrictions on expenditures and other limitations But none of this transforms
the mere submission of an application, and the Commission's processing of the application, into
a binding contract If this were properly viewed as a binding contract, such mat a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual rights and remedies would be available, including the right to bring a
breach of contract suit against a party unilaterally rescinding a contract Surely the Commission
could not, in this case, seek an order of specific performance requiring a candidate to accept
matching funds, nor could it sue for damages to recover its administrative costs if Senator
McCain had pulled out of a race before receiving public funds Establishing matching-funds
eligibility is a public administrative process, not a contractual one

The same would be true with typical licensing at other federal agencies, such as the
Federal Communications Commission's (the "FCC") licensing of broadcast ngjnts In that

a company applies for a broadcast license with the FCC, and the FCC checks over the
application to ensure it is in proper form If the company later decides to withdraw its
application, administrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before it is ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mind about whether they want licenses all the tune But neither agencies nor courts analyze mis
process in terms of the law of contracts, and the Commission should not conduct the regulatory
analysis through such pnsm here44

"Bvm if Ihii precoH is nify^aia contract wte
condition of dM contract, it thereby relmM tho OBMT pcfty of dw racjinnDMnt tiutf iho condaMB OB nnt SjaLSAi
Pmoniv BmtelDBv Co.402P2d S39,S6S(Cil 1965)(l<EKhpBtytoioontnwhMidiityiodowhMlhe
contract presupposM ho will do to Moonpluh its pmpOM Thus, '[•] psrty who pravnti fulfilhMnt of •
condition of his own obhfiiion c«ii«ralycfliuchaociiditiontodefbtth«c^nlMbililym) As such,
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Th« f• Nat id ta A /MM!F.

The DNC argues that the McCain Campaign received wamatenalffiriancud benefit fr
the certification of ehgibihty for •"•ft*"«g funds through the ability to avail itself of the
autanatic nght of access to the baUo^rn
requires the McCain Canmaign to accept matching funds and adhere to spending limitations
This argument is simply unfounded flujddgy. specifically establishes that a candidate is subject
to spending limitations only when he has accepted public matr.hing funds Neither QucJdejy. nor
any other coasting authority supports the DNC's theory that the McCain Campaign is bound to
participate in the Program because it obtained what the DNC incorrectly and vaguely designate*
aa some form of "material financial benefit," through the McCain Campaign's use of Program
ehgibihty to obtaui access to the primary ballots in select states To be clear, measures used in
some states that allow Program-eligible camfhdatea to qualify for preadeiitial-pnmary ballots are
meant to provide stales with a convenient method to measure a candidate's electoral strength
See, eg. IS Del Code Ann § 3183 (2008) (directing each political party's chairperson to
submit a list of candidates "who have become eligible by the close of business on the preceding
day to receive payments from the Presidential Primary Matching Payment Account of the
Internal Revenue Code") In essence, states view the matr.hmg-funds ehgibihty application at
the federal level (which includes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the primary
ballot in that state Notably, in no state utilizing this process does a candidate encumber—or
even submit—me actual certifications •"rtm»«"B him to receive matching funds Rather, the
showing is merely one of eligibility, which for the reasons we explained above, do not bind a
candidate to the Program, nor subject him to its associated spending limits

IL OFFICIAL COMMISSION ACTION IS NEITHER REQUIRED NOR
APPROPRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN'S PROPER
WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCain Campaign has a right—and properly exercised that
nght—to voluntarily withdraw its Matching-Funds Application because it had never received
any public funds from the Treasury Department To the extent the Gephardt Opinion is read to
suggest that advance FEC approval is required before a candidate can voluntarily withdraw from
participation in the Program, as the DNC suggests, such reading is flawed for several reasons
Most fundamentally, such a requirement would represent an unconstitutional prior restraint on
the exercise of protected free speech rights, given a candidate's Fust Amendment nght to
conduct a campaign without spending limits See generally. QucJdfiX, 424 US 1 No
proposition of First Amendment taw is more dearly established than that the exercise of
protected speech rights cannot be made conditional either on the discretionary approval of an
administrative agency, or on an approval process that AM no efbcttve tune hunt

the FEC u unable to flilfiU a
43 DNC Complaint 6

iinpiiaB from tin Piofran) of the contract, it mutt VB!OBM tbs
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215 (1990) (holding that ua prior restraint that fiuls to place ti
limit! on the time within which the decmooinakermintisfue^h

Moreover, even if the Gephardt Opimon is conmued as requiting the Commisaion'i
approval of withdrawal, and insofar as the Commission is unable to perform what in any event
must be no more than the ministerial (bookkeepmg) fonrton of rulrag on
(because it lacks a quorum or otherwise), this violates the candidate's procedural due process
rights The ability to conduct one's campaign without spending limits is a fignifig^tf liberty
interest SeeBd ofReaentav Roth. 408 US 564, 572 (1972) (protected hberty includes not
just freedom from bodily restraint but other rights grounded in the Constitution) A
cannot be deprived of such an interest without a timely hearing and decision See *-<>gm *

Co • 455 US 422 (1982) (procedural scheme that allows protected
entitlement to be extinguished through administrative delay violates due process) If the
administrative scheme, as structured or as administered, nils to provide a timely decision, it
effectively extinguishes the liberty interest in question, and does so in a manner that violates both
procedural and— because of the core First Amendment interests implicated— substantive due

Interpreting the Gephardt Opinion as establishing a Commission approval requirement in
this regard also defies basic tenets of administrative law The Aa clearly distinguishes between
rules and regulations, on the one hand, and advisory opinions on the other, and in net prohibits
the establishment of a regulation through an advisory opinion 5gg2USC §§ 437f, 438 (2008)
The Gephardt Opinion therefore cannot be invoked as the basis lor any requirement not set forth
in the Act or in any regulation The statute provides "Any rule of law which is not stated in this
Act or in chapter 95 or 96 of Title 26 may be initially proposed by the Omunission only as a rule
or regulation pursuant to procedures established in section 438(d) of this title " I$L at § 437f(b)
Consequently, insofar as the Gephardt Opinion is construed as either requiring advance
Commission approval to withdraw (or, for that matter, as precluding withdrawal when
funds have been pledged as collateral, or as treating applications for matr-Jung funds as binding
contracts), the requirements are invalid because they were not adopted through an official
nilemalong procedure

For all of these reasons, an affirmative vote of the Commission (at such tune as it has a
quorum) is not required to effectuate the McCain Campaign's withdrawal from the Program
Any interpretation of the Gephardt Opinion that might support such a requirement should be
disclaimed to avoid the serious constitutional w* statutory issues *K*tt such a rftnfing of the Act
would present Indeed, there is ample evidence that the Gephardt Opinion did not envision any
requirement of an affirmative vote of the Ccmmisnoii before penmtting ftiture withdrawals The
final sentence of the Commission's analysis states that "the Commission cautions mat it must
receive any such written request no later than December 30, 2003, to provide the
with one business day to deliver a certification withdrawal to the Secretary of Treasury prior to
his issuance of payments on the first business o«y of the Presidential election year
4 The clear implication is that the action of processing a request to withdraw is purely
ministerial, an^ the Commission has no discretion to deny a written request to withdraw before
funds are disbursed This, of course, is entirely consistent with the voluntary nature of the

U and the ojmd pjp. ojup. structure it represents A candidate cannot be forced to apply for
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matching finds, and certainly don not need to obtain the Commission'i approval before
applying for funds Similarly, a candidate cannot be forced to abide by spending limits before
public matching fimda are received—nor can he be forced to obtain the Commission's approval
before withdrawing an application for matching funds

CONCLUSION

Senator McCain properly exercised his nght to not partcipate in the Program He fully
retained this nght because he never accepted public funds, and is therefore not subject to the
Program's spending limits in light of his recent withdrawal Buckley, the Primary Matching
Payment Account Act's terms and legislative history, Commission icgulanoris, sjid pa^ Prognro

K withdrawals all establish that to the extent the Commission takes any action on Senator
^ McCain's withdrawal nonce, such action must be ministerial in nature only, and given the
r-1 discussion on the merits described herein, would merely validate the proper withdrawal nonce
*HI filed with the Commission on February 6,2008
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Professor Charles
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ToddSteggcrd*
Counsel
John McCain 2008, Inc
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BEFORE THE FEDERAL ELECTION COMMISSION

to the Matter of )

John McCainUohn McCain 2008, Jhc )

CHRTMCATKIN

I, Mary W Dove, Secretary of the Federal Election Commiauon, do hereby

certify that on December 19,2007, the Commiaiion decided by a vote of 5-0 to

notify the Secretary of me Treasury mat John McCain^^ ire

entitled to receive payment from the Presidential Primary Matching Payment

Account m the amount of $5,812,197 35

CommifsionenLenhaxd, Maaon. von Spakovaky, Watther, and Wemtraub

voted affirmatively for the decision

Attest

Date / /k/MaryWDove
Secretny of the Commii



MCCAIN
February 6, 2008

VIA HAND DELIVERY

The Honorable David Mason, Chainnan
Federal Election Commission
999EStieet,NW
Washington, DC 20463

RE John McCain 2008, Inc

The Honorable Ellen Weiotnub, Vice Chair
Federal Election Commi
999 E Street. NW
Washington, DC 20463

This letter is to advise you that I, on behalf of myself and John McCain 2008, Inc , my principal
campaign committee, am withdrawing from participation in the federal pnmary-election funding
program established by the Presidential Primary Matching Payment Account Act No funds have been
paid to date by the Department of the Treasury, and the certification of funds has not been pledged as
security for private financing

I will make no further requests for maldiing-fund payment certifications and will not accept any
g-fund payments, ̂ c-hyfoig the ™*»«t *mfflmt mj other *Tnmintf ogrtififfid by the Commission in

connection with my campaign's previous submissions My campaign has not submitted to the
Department of Treasury any bank account inftamsftion and wiU also mftam them
withdrawal from the matching funds system

Should you have any questions or desire any additional infbnnanon, please contact my counsel, Trevor
Potter, at 703-41 8-2008

Sincerely,

Senator-AZ

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judith Tillman, Commissioner, Dept of the Treasury Financial Management Service

fO 90* U1111 Arfcnglmy VA 23215



MCCAIN
February 7.2008

VIA HAND DELIVERY

Commi Judith R TQhaan

United Stttes Treasury Depntmeot
40114* Street, SW
Washington, DC 20227

RE John McCain 2008, Inc

Dear Commissioner TiUman

This letter u to advise you that Senator John McCain and John McCain 2008, Inc have withdrawn fi
participation in the federal primary-election funding program established by the Presidential Primary
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal

Senator McCam and John McCain 2008, IDC unii m«ir« m> r*tjn*et* far m«tr.hi ng p«yinfflitfl f nd will not
accept matching-rund payments, mduding the mit^
Election Commission in connection with previous submissions John McCain 2008, Inc has not
subniittedanybankaccointfniibnnationtotheDepartm

Should you have any questions or desire any additional information, please contact me at 703-41 8-2008

Sincerely,

General Counsel
John McCam 2008, lac

cc The Honorable Henry Paulson, Secretary, Department of the Treasury
The Honorable David Mason, Chairman, Federal Election Coxnmisna
The Honorable Ellen Wemtrmub, Vice Chair, Federal Election Commi

POBox1«116|Ariaiflon,VA22215



FEDERAL aECTION COMMISSION
WASHINGTON, DC 20*3

February 19,2008

BY FACSIMILR AMI mST GLA88 MATT.

John McCam 2008, be
Pott Office Box 1611 8
Arlington, Virginia 72215

Re John McCain 2008, be (LRA731)

Detr Senator McCain

This is in response to your letter dated February 6, 2008, recerved by the Comxmssum
late February 8, advising that you aw withdrawing nTOfrePreud^ntuU Primary Matchmg
• eyment Program

As you may be aware, in Advisory Opinion 2003-35 (Qephaidt), the Commission
balanced the voluntary nature of participating in the Matotang Payment Program with the
contractual obligations a candidate commits to once he seeks and receives Commissi

Commistion made clear that a candidate eotan into a bindmg contract with the O)mmjssion
when he executes me Candidate Agreements and Ceroflcsnons AO 2003-35 TheCommission
stated that it would withdraw a candidate's certification upon wnttenreqoest, thiu sgreemgto
leeemd the contract, so long as the candidate 1) had nmieoeivedMatDhmg Payment Program
fluids, and 2) had not pledged the certification of MatchmgPaynientPrograinrbnds'^ security
for pnvate financing H Id

Acconhngly§ we consider your letter as a leanest mat the Commission withdraw its
previous certifications Justas2USC $437c(c)reqimvdanafBrniativevoteoffbnr
Conimissioneis to make these certifications! it requires an affirmative vote of four
Commissioners to withdraw them Therefore, the Commission wiU consider your request at such
tune as it has a quorum

We note that m your totter, you state that neither yon nor your committee hu pledged the
certification of Matching Payment funds aa security for juivate financing In preparation for
Commianon consideration of your request upon esnu^hshment of a ojiozum, we mvito you
expand on the rationale for that conclusion, mduo^biitnothnntBdtoad\nvssnigthefbUowmg



FsbrasrylftttM

provmonB of the loan agreement executed between JolmMcCam 2008, hie, and Fidelity and
Truit Bank of Botheada, Maryland on Novvniber 14,2007, uinodified on December 17,2007

Hid paragraph entitled "Addition! ReqoiiementBN tot forth in Iho Affirmative
CovBomtB section of the November 14 agreement (page 2), as well as the

17 modification to that paragraph (page 2 of the modification)

Tlie reference! to matching finds in the paragnph entitled "CoUatenI
DeaonpUon** aet forth in the November 14 -Commercial Security Agreemenf1

(page 1 of that agreement) (The paragraph contami no lefbrence to certificaft
of matrJimg ftmd eligibility or related ngjrta obtained after January 1, 2008, thus
appazentlybnngmg any rachceztdScationfl that might occ^
paragraph's rnoregeneztldeNnpaon of the collated for the mie of c^

The December 17 modification to the paragraph just mentioned (page 3 of the
•- - - • •- - - • relatednghti

qr "currently poatesaed by grantor or obtained before January 1,2008" and replaced
O it wiu a reference to cer&neinonsv
CO

^J We wouM appreciate receiving any response )«>ucbo^
7,2008 If yoiiriave any questions, please contact l4kwrenceL Calvert, Associate General
Counsel, or Lorenzo HoUoway, Asaistant General Counsel, at (202) 694-1650

Sincerely,

DavidM Mason

cc The Honorable Judith TUhnan, Gonmnanoner,
Financial Management Service, Department of the Treasury



DISTRICT OF COLUMBIA)
)

CITY OF WASHINGTON )

•^•fcdl^^^MatfMMB^hdl ^K^h^^^a S^^ ^X^Milvw^b^ !̂ScV^UHMIOIBKDBOa JMZIjf ^^ INT HDDDB (1DB

Affiant^ vriiobemg duty sworn aoooidmg to Isw,^^

1

2 I have pcnoou knowledge of Ifao noli find uiiCHiiiifiinofj rnutfing to wo Ion (flic

Ton") provided by tbc Bank to John McCim 2008, Inc. (tbc "Canqjaign")
punuant to a oertun BUOIBBB Lorn Agreement dated November 14, 2007 (as
amended on December 17. 2007 punuant to A certain Loan Modification

dated November 14, 2007 (as amended on December 17, 2007 punuant to the
T

flOfl OflsffsUD OvoBsT flOGUDBCDIaL UMK

a iDC ^^Ofl

Camnaian

3 The Lorn was consummated m me nonnal course of the Bank's busmess.

4 AtmeoutMtofnegotulioiiBibrmelxMD^
wu imwdlmg to grant to me Bank A secuntymtenstrnfedeialniatchingfiino^

to imam fiw to windnw fioni ft0 Matching Funds prognuii
all tnuas pnor to the Csflnaigpi'i nueipt (ft any) of Matching Funds from tin
Pfl|?aftiiifffit fff 1h^ TffmHity fff Ihft Uni**** ̂ **B* " ^"wy^t ""Mr anynlcdajBoi
MatehmgFiiubtoseimreiqjaymentoffo
abuhty to \vimdnw fiom tho Pioanm.

of Matchmg Funds ftom the ̂ "T '̂flP1 The Loan was coUatonhzBd win
•l nmnart, mohidmg, without Umtan
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not Middling Funds or any of me Campaign's ngftthle or interest wim respect
terete The Ixian Documents expressly cxotoded Matching Fui^

"Collateral" for the Lotnpumimt to the openftve grant cJaiisraoo
and did not create a lecuiity interest in any Matching Funds, nsst^pnsuui or
future.

i Urn 1*mn Tint-nmfsitm ******** tnv

that the Bank might, m the future, be granted a
certifications of Matching Funds, niesepiovinons were operative i£ and only i^
aeyenlcmn]mJtancesdeicnbedm1faeIx)anDoca^

never did)1

7 At Ac tune when etch of nwIxMnlXxnmMntBwu executed and delivered by the
Campaign, flie Bank intended to expressly exclude any present and future n^rt of

nan§ nri*iBiilli*l«ii*iiti0 any

date leftrence pertaining to when eeitincationB ror Malchnig Funds miyit come
intobemg The reaaoavtytiw Loan R)ciimentesunrtt
collateral for the Uan) applied to Matclin^
oppond ID ̂ now held or hemfler aoojnnvdT1} WBI became the Baulks attorneys
advised the Bank ID do so, m older to avoid any mccmsutencywithm die Loan
Documents tint could aiguably arise punwant to the M Additional ReqiiuemenT
acctuHi ox ttie Loan TrftWHiiBiilB (as oescnbeo 01 panujnnli o aoove) Such an
inconsistency could arise if the Campaign later granted to the Bank a secunty

«•*••« ttttn gffcat mm.

vnthdntwal of John McCam from the Program, the consftrpirnt imlllfiMalnn of the
AllgF t̂ 7°̂  q!Ml?<1r̂ r> fl1 ^ «p»̂ »̂  MH8fi<Mt8«M • •nl

John McCam mto the Pnajnvnt and VID ismanoo of new
fiDmlhatlaterquaUfieditBtnt However, nie "now heio^ language iva* not

1 If Senator McCam whlidrewftom the I¥ogra^
wiuun at lasst 10 peraoDtaajB pn1'"*" of BIB winner OK fho New Hiiiniwmft f^iiiiaiy (or tte
nextpnmaiyorcaiiciisXthelxMnDocinnentsiequ
the Program and,

theBankasecuntymtereatmthenewMatohrngFimd^

2
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intended to aette a aflomty
at any point dnimg the period of elig&ihly re

gnrfiffaqfî m yqpj prior to withdrawal fror" flip iVw*™

8 In ader to permit me Bank to obtain a pledge of Matching Fundb as coUateral for

tne Loan m tue IHDIDD n cmBumstances ̂ vanaDBBCi u caa QflacoDefl m DanuDaon o

above), and in ofder to preserve the Campaign's ngjxt to Matching Funds
entttkmem^certampnmsKXiswereincia^

MHMHII wrffchi Hiaapgmhtig limit, rnipn̂ il fry <jyp
'"T

Prog»»m(inespective of wnea^QM Campaign o^^
U withdraw fiomnwPrognm and opt mat a late date

.̂.r Canpaign fiom amBgning, pledging^ teaamg^ gnuitiiig a secuiity interest m» or
1 encumbenng any of the Campaign's ng}n\ tide or mtereat m and ID Matching
I**J
fV"", 1̂L— . J— ^PĴ L̂ fc l̂ fê A^Bl* dl̂ Hfl̂ ^̂ Ĥ Bâ K̂ Ml 4aV^MA ^kV^ •SttfllMfMfeMAtfB M̂̂ Mkl" JrtllMIB I JDD DtlDK QBIBKIDIDDII IDHK 1DB IOWH91IIK BaTv

d appropnate m the absence of having a secuntymtBreatinandtD
Matchuig Funds

9 Further, affiant sayelh not

JENFFERA MEJfA
NOTARY PUBUC

PRINCE GEORGES COUhfTY
MARYLAND

MY COMMISSION EXPIRES SEPT MttffARY SEAL)
Notary

MvCommiMJon Exmna

2 If the Campaign ware to withdraw fiom the Piograni, a oonsequeot nullification of all of
id lelated rigjbti 'would
anappttcationfbrie-entrymtotePiognun,th^
^^^^s^^k^^^^ t̂o IB^̂ ^M^B^B ̂ M^^^a^ f̂e^^^^A^^^Ai•laî B^B^̂ â raBHav f MSMjB^BSa OHVBĵ fla^aa^nB^a^B

of te Program at all tunes.
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LOAN MODIFICATIONAQMXBHBNT

THIS LOAN MODIFICATION AGREEMENT (tho"Modifioationn) n made this
of December, 2007, by and between (1) FIDEUTY A TRUST BANK; • Maryland bating

oorporetkn hiving an office it 4931 Cordefl Avenue* Betfaeedi, Maryland 20114 ("Lender"); end (u)
JOHN MCCAIN 2008, INC, a Delaware ooporanon having an addr^ of P.O. Box 16111, Arlnigtoii,
VhBtab 22213 ("Borrower"). AB c r t d t«M uiri

WITNE88KTHTHAT:

pnnuant to no tonne and oondttone or • odfelu Buehicee Lon _
dated November 14, 2007 (at the atme may be modified or amended tan time to time, the "Loan

i (ooUeotivefy, tfae "Loan") from Lender in the origmtlpriodpd amount of Three KQIlion
and No/100 DoOan ($3,000,000 OOX and

the Loan ie (i) evidenced by a certain Pramieeory Note dated November 14,
2007 (together with any and all odenelone, ranewali, modhTeattona, amendment^ ivplaoementi and
anbeMiiUOM thereof or therelbr, te
orupnal principal amount of Three Million and No/100 DoUan (6,000,000 00), end (u) eeoured by,
among other flung*, a certain Commercial Security Agreement dated November 14* 2007 (ea the eame
rn«y H irr '̂̂ r1 «* «^«*^ «««•"•• ** **^ *• ^a^mUjf Afrm~*~* î «^M^w^M.g HtHntitlly ill
of the aaeeta of Borrower, and

Borrower
Three MUHon and No/lOODoDen ($3,000,000̂
BDfl ^^tOOtf ••̂ nl eVaWeiBQ ID luflKejeleiB aalav DeTinflaiDll elflBOQDK flat ••19 ^rfOID DUa^anHiBiflai ID fl90aflnD^WaTiB VBflOaVL

aubjeot to the tonns and provfafana of mil KtmUfbatlon whloh ahaO iteelf ovkfanoo the moreaae to the
prmoipal amouut of me Loan and Note, and certain other modiflcatlona to me Note, the Loan Agreement^

AOIT IVJUTEPOaU^ for Tan DoU^
the receipt and aufliGienoy of which are hereby aolmowledgeo, me pattiee hereto agree aa fbllowa*

!• The ibregomg reoftaaj are hereby inooipofBted henm by Am raftrauco and made a
part hereof with the eame ftroe and eflbot aa hTfld^f eat nrth herein

2 Sobject to the tntmt of flifci ModifloafiOB, the prmoipeJ amount of the Loan fa hereby
moreaeed from Three Minion and No/100 Dolhn (13,000̂ 000.00) to Four Million nod No/100 DoDan
(14,000,000 OQX and all leftrenoee to a loan amount of "13,000̂ 00.00* or "Three MOlton and 00/100

are hereby tubetmited and replaced wfth -$4,000̂ )00.00" and "Four Mflltoo and 00/100 Dollan", aa
appbcable,

3. The addittonal One Miflion and No/100 Pollaia ($1,000,000.00) of Loan prooeedi
being made available to Borrower pnieuant to tTue Modlfloatfon ahaD bo(i)diBbuFacd maocordanoewiih

and 00 except aa otharwbo expnealy piovlded hi Qua MbdUbntion below, eeoured by

DSMDB-2368018



4. Without limiting anything eat forth in tUi Modification to Hit ou§dnuyf
proviaiona of fte Lon Agreeoieiitarther^ modified M fblionrc

Covenanta wotlon of tin) Lon Aa/eemoat ii hereby deleted n te eutinfy and the following BubulUited n

"Additional Requirement Bonower nd Lender agree that if Bonowar
the poMto matching ftaufc

not wJn the next prbnuy OF oaocue b whioh ho • tottw (which on bo ny
u>, prhmy or ouou bald (he eme day) or doea not pboo at loaat wiflrfn 10
IP peioenlBgepoiiitiofte wloiieroffhatpriinaiyoroauoo^
co John MoCahi to ranurip n aottva poilueal oandidita and Donowur wdlt wdhn
rj Ah^(30)dayaofaaUprinMttyoroBncm(Oinpf^lbrpo^
»H (Ii) grant to Lender, aa additional flflH*ftf** ibr Ae Loanj a fbit priority parfbotad
^ •eountyintereitinaodtD aU of Bonower'ifift^t.Mle aid interaet mead tote
c^t* ^^•••VU^ ^^^^^^hhJ^M ̂ 0 n^B^k^a^ ^^^^h^^^^^^B ^^J ^«aM\ ^^^i^k^^Mfl^h ^^^iJ ^a^kla^^^Mi AMM T i^^^J^^« ^^M^hL^4 DUDglD •ggnjpjUBigUBBF KjUDDii DaTunTnUlB nilQ ClU^ wawOvUMF HDB ^pBUWaj IIU ^MvBHDBr •UDau

'"r doomnanta, nammanti and agreementa aa Lander may require with rape* to
<3 the fixegoing Bonower and Lander agree that Bonowar will provide oral or
'f wntlnnotioetoLenaaratleBjta4bouiabalbraiiot^

public mafohhuj Anda |Nugiain m provided by Boirower or John MoC3ain to the
PederaJ Bleenon Communion*''

(b) The parvtph«mled4XX)MPIMNCE WITH THE FBDBR^
OOMMBMON'SMATCanr^Fp^
hi Ha eutlrely and the zollowmg aobatnuted • lieo tbareoE

-COMPUANCE WITH THE HEDKRAL KLECHON COMMISSICWS
MATCHING FUNDS PROGRAM. Bonower agreee and oovenanta with
Lender that white mil Agreement la hi eflect, Botiuwer chill not, without
Lender's prior written content, exceed overall or atata ependmg Iimiti impoeed
under the Federal Matohmg ftmo«ftogr^ IneepeotiTtofwheraerBQiroworli
aubjoot to anob program aa of any applioiriitoo^ofdetennhiBtion'1

(o)
nFK^TiarTOOPMATg^

enthej^y and tto following muathutad m Ben thereon

WATP8 OF CURRDfTILY HELD CIBTinCATIONS Of MATCHING
FUNDS. DOIIUWU and Lender agree mat any oeidfluaUoni of matofamg fande
aVgmUhy now held by Bomwer, and the ngfat of Borrower andYor John MoCafa
to receive payment under eon oarDfioeiiiMi^araiiot(aiidahal]notl)e)oollatei^

(d) Tl* definition of "CoUatanO"**^
anraty

'XZeemteraL The word ^CbOatarar* maana all property and aaaata
ooDataral eeonrby for the Loan, wnemer feel or penonal property

DSMI»-2368018



L • M • I ^MB^ ^U^f^^U M

nnanuBmi Dimmw lA^BKnKii ••••••we*nBBW*> ^* ̂ ^P>P m^^^f^^^ W ••̂ MBp

— M^ft^^M^JflMfl ^^MJ^^^ ^^M ^MBHA 4^OB^M1 ^l^l^MB^AflBJ 4MB ttiMK •̂ •£•̂ •̂ •̂0) •K^k^lMdft^MHA^^B• aaofliny oovioey or aoy omer eaouray or ran memc wnaiaoovar^

"CbltatonT ^odfkally cototodef ay oertflortwo ofnutohing ftmdf
now held by Bonowor mte John McCun, tod ay right, title and intarait of
DOIIOWBI mdfar JODD MoCini to

(Jf Ay08umit ii boraby datoted h to ouilii^y lod PM following iiibroiited IP HOB fttraof1

' • ---- -• MMMJHM •••̂ •••a ••&• IB I •!!••• n Jill l>tli«» itmlimit ill • J-jwore MOW owni m rronniiMf new OUPO nw ono

M mount of $3,000,000. nlnorDMed to •ftoeBDomt of S4,000,000 00 pumunt
, to that ooittto ModMomoa AfTDemwt dtfod Docombor CL 2007. by md

*rr botwwo Bonowor ind LondVp toyoior with ul otnor iiHondiHoiiti,
^T Djodlfiovdonii oxtonnonif lOMWobji tolioBniiBpjy rartriBflNODJ nd wbitltutiom
O

(0 ThepfngrapbontWed'X^]lolindDeMripUon"fetfb^
._ |^ A^alaB^Bi — — J iL& JLM - 1 — — — ,-fc— tltmmtim J ^B •• --- «L«aA«Ain IDJ ojureiy mo PJB loiiuwim luuiiituiBu n DOU uNraor

"COLLATZRAL DESCRIPTION. Hie word "OollitoralN M mod in thu
A^raenunt iiieiiit tho fiuiowiiig doionbod pjop0rfy( whonier now owood or
DOffBUuDi flOOttunDo* ^VHiflOlBB OO^Pv wflUojCHI^K OT •lOPDIDwflr flVIUO^H BDfl ^PVHiflroWflir
lOGIBDfla 111 ^VBlGD ̂ JIVflDOf U 81V1I18 10 M0D06T ft 80QUnu^ flttBPDBC e^yT ulO DflWDIBDK
of the lodebtedneti iod peifijtunooe of ill other ohiigtfloiii under the Note nd

All nvntoiy, equipmenl; MOOUHDJ (boludiof but not (united to all
umainoe receivibleiX chittel peper.ntttniDiealiCmolodtogbytnotHmhBdto^
^^M.^—]——_^_ •- -^ l^lt^^^^JLi^^JmA al^&te t^M^^m **f i^^JHA A**^m—^ îl̂  -* *praimxy nomjy jemMir^raQii mnoj^ mm ox ueunt mmmnemii oepom

nd gneral Intnglblei (botading b*t not limited to tUioftwiivnd ill payment
faitnglbleB); oJI oil, pind other mineral! before eamoUou; all oJI. gn, other

vO DO OUw JUl fliinwWMHQAfnini OOOOMllOllB% OOOOMOnOB^ lUDAVIi fieWBOBOni vOOlni DetfvIL

praperly; all omnmoo nftndi nhtfag to tho ftngoing property; all good will
__|̂ J^_. *_ ^« • - • ____ .̂.. M1Ireimig ID me nxoajoini propony; au noo

media, and all aupportmg ohKgrtioni rebtmf to tiie ibragomg property; jdi

nooJrad or whether now or heraaflar anbjeot to any ifajtta hi tho flhnajnlittj
property; and an praduota and pcooeoda OnotodmthmnotlfanlBMltoalllnauinoa
paymnta/ oror relafnuj to the fcraajofayj pfopary« Ginmr and Lander a§ree that
anyocrtifloatkxitofiaatolimi&Ddjeliflb^

DSMDB-2368018



M^hA flaV^^MAABuAA 4BMlaWfcaaBMl J&^B A* Bl^flft^^^AflflBB^Mai 4iai ^BaVa^^aa) AMM AaVa^DDK ^DB«D8BWW WIHUBBVl mi i^DB ^H ÎBOBBBDDIB Ohr MHHBDK HU UlnY

AgreomonL Qrantor agrees not to Milt Iransftr, oonvoy, pledgs, Irypothooate or
otherwise ttansAr to any person or entity any of fls present or future rlgjn\ tftlo
and Interest in ad to the public mstoiung funds prognnnoranyoaftifiostkxisof
niafoning flndi sUgftflifr, faohxJhg related fights, issued with respect tfwreio

of the Policy on the lift of John MoCtln ifain be inojwiad from S3.000.000 00 to $4,000,000.00, (H)
ovideoM of fuoh noratio stall bo provided by Bonoww to Lender in Ann nnd HibiiiBuo loeoptibio to
Undermdlreepects,and(lu)tfaeAaeifniDeotibaI]bedee^

6 BOCFOWBT hereby ropnnuim end wviuti thet (a) es of Deoenber 17. 2007, the
outetenduig pnnoJpel balanoe of the Lou wu S^yy.l'yT.Zto . nd all eeonied nd unpaid
fatereet thereon bu been paid when due, (b) Aon ere no eet-oflh or deftneei aejejoj^ end no defholti or
BvenH of Default under, the Note, the Loan Agreement, the Security Agreement or any other Loan
Document^ (o) there exists no ao^ event or oondlbon which, wHh notwe or the peojaejo of tune, or both,
would oonsntute a default or Event of Default under the Note, the Lou Agreement, the Seovnty
Agreement or any other Loan Document, (d) the leuiointatlona and wnnutni of Borrower set fbrfh m
the Note, the Loan Agreement; the Seourrty Agpvenent and all of tte other LonDoonmen^

of snob date, and (o) the execution, delivery and perftrmenoe by Borrower of this Modification (i) is
wjlbffl its ooiporats powen, (11) has ben o^
not reqiire the consent or appioval of any pereon or entty

7. Asaoondtaonpteoedeottotfaeefleotrvcneeioftn^
all of Lender s costs and expenses aisodsted wnh mis Modnloation and the trniaclious conteophted

8 The execution and delivery of mil Modification and any act; proceeding or payment
(past, present or future) related to the Note* to oilier Lon Documents or to
present nets or omission takn or nregpns or payments made or to bo made by any party hereto or
thereto n relation to such documents, shall iwt,diidnotandwi]lnotinanywayoonkitnteaiWmofany
claims that Lender nay have sgamst Borrower or any oteobUgor with respect to siy detail or event of
default under the Note anoVor the other Ix>n Document and Lendw speoificaJty
any kind that Lender any now or heraefnr have against Borrower andfar any other obligor, mehnilng

^B^M^ m^^^^^m nV^ ^X^^a^ AaV^ V ^h^k^
vjBOep imUDBni •O'V AnHvlDL B^Lttv ^L^Ona!

^aWH
IDIA

ntribution nd nt
nd any and all snob rigjtfs, hnniaili, doftnacs, ofbots and oauses of action are hereby expieesry

dnd preserved

9i Borrower and Us representatives, seosessors and assigns, nereby jonwy and
seventy, knowingjlx and votartaxiry RHUA«B\ DISCHARGED and FOREVER WAIVE and

unknown, which each of them has, nay have, or mfebthaue or msyassrt now or mfte future ageta*
Lender directly or mdireetry, arising out oC based upcn, orb any mamier connected wnn any tn^
evenly oinxnrtanoej action, flura
from or hi ooaneotlon with the Loan, whether brewn or untaown, sad whtt

or beajn prior to tho date of thfa Mougbathini Borrower hereby aoknowledgre and

DSMDB-2368018



whiob ny HiMlty ouy bs tiMrtBd*

10 In the evont of • oooffiot bctwoco the pravnkns of thli Mbdtficrion and the
provbiODB of th0 Nofio^ tfav Lon A§TDODNIÎ  A0 Sooynly AgraooMOt •nd/br ifao odur Lon PftwuMim,
flio provinoM offlnv AAOODIOBIOD flMHi floivnt MOO OOBDOI ID 010 HBBHI or HUB ooofliot

11 ThbModffioitta^evkfaaoetbem^^

12. BxoqHif bcr^0xpre^niodjfledltbeNo^ftoU)MAgree«e^

tfap Mm> it

13. TbU Modiflo^ionilidlbf govern^ by tfaflmra of teSt^

14 TWi Mbdifloition my be aneattd m any number of ooooterpnts, etoh of which

^ P"ty •JWP to be bound by ftp flmhinle inpittuie

f^^P^WKvWevMr ^V ^^WO|W vWPOTveiPvWMVp^J^ •^HV ^PvHWPf i

DSMDB-2368018



IN WHNBSS WHBMJBOF, the
ywfint above written

WITNESS

on the dqr tod

JOHN MCCAIN 2008, WC.

FIDELITY*

State of

on tills H day of December, 2007, by
of John MbCun 2008, Ino, a Detawm

(or iitiiftotonly prawn) to bo tho peiiuu who

dood of nU ooiponlloiL

[SEAL]
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AFFIDAVIT OF RICHARD DAVIS IN SUPPORT OF
RFPI.V TO THE COMPLAINT OF JOHN MCCAIN 1008. INC. AND JOHN MCTATN

Richard Davis, being first duly iworn upon oath, deposes and states the following

1 I am President of John McCain 2008, Inc, (the "Campaign"), and function as the

Manager of the McCain Campaign

2 I have pereonal knowledge of the facts and circums

credit (the "Loan") between John McCain 2008, Inc and Fidelity ft Trust Bank of Bethesda,

Maryland (the "Bank") The Loan was negotiated at arm's length, and the Bank informed us it

was in the ordinary course of the Bank's business

3 In August 2007, Senator McCain filed an application with the Commission to

determine his eligibility for the federal matching-funds program for the primary election

("Program") Senator McCain and the McCain Campaign stated at the tune that the purpose of

qualifying for the Program was for the Campaign to preserve the option of participating in the

primary matching funds system, but that no decision had been made whether the Campaign

would actually accept public funds from the US Treasury

4 From the onset of negotiations with the Bank to obtain a line of credit, the

Campaign expressly stated that it was seeking a loan that would gg be secured by any federal

matchuig-fimds certifications, whether past or future All negotiations with the Bank concerning

the Loan U*PTC frMgd Q" th|g express stutBrncnt The Bank ooncludod thrt the Loan would be

adequately secuntized, and the Bank would have adequate assuiancx of repayment, without their

obtaining a security interest in marching-funds certifications

5 On November 14,2007, the Bank and the Campaign executed three principal

documents to memorialize the Loan a Business Loan AotiKjwnt (the "Loan Agreement^, a

1



Commercial Security Agreement (the "Security Agreement*1), and a Promissory Note (Ac

^ote^(coUectively me **Loan Documents") Under the Loan Documents, the Bank extended a

$3 milhon line of credit to the Campaign On December 17,2007, the Bank and the Campaign

executed a Loan Modification Agreement that increased this line of credit to S4 million At the

time the November 14,2007 documents were signed, it was our expectation mat we would make

a decision on withdrawal from the Program on or before December 31,2007 (and thus prior to

the expected January 2 payments by the U S Treasury to Program participants, since receipt and

acceptance of such funds from the Treasury would have obligated the Campaign to remain in the

Program and subject itself to spending limitations) When the December 17 Loan Modification

Agreement was signed, it had become dear mat the US Treasury would not be making

payments in January, and likely not until March, which meant as a practical matter that the

Campaign would not have to make a decision prior to December 31,2007 on whether to

withdraw from the system The documents were accordingly modified to reflect tt"* change

6 When the Campaign negotiated and executed the Uwn Documents and Loan

Modification Agreement, it expressly intended throughout the process (and understood the

Bank's intent to be identical) that no security interest of any sort in the Campaign's matching

ftmds entitlement would be provided to the Bank Therefore, the Campaign intended to

expressly exclude from definition of "collateral** any and all the matching-runds certifications

obtained from the FEC at any tune as a result of Senator McX^un's August 2007 qualification for

^Uplitlify tn p«tfi«ip«fr in HMJ matching fimda program For thlS rOBSOn, the LOU Documents

and the Loan Modification Agreement were drarW to create no secuntymterest many

inatching-ftmd certifications, past, presertw Tlie Campaign explicitly understood from

legal counsel and the Bank mat the Campaign'! December 1,2007 and January 1,2008



matching-funds submissions and any other submissions and certifications stemming from the

August 2007 qualification were all excluded from the definition of "collateral" as "certifications

now held, and related rights" (and through other provisions coiitaiiied m the IXMUI Documents

reflecting the parties' intent)

7 The only circumstances under which the Bank, in the future, could have been

granted by the Campaign a security interest in any matching funds never occurred If Senator

McCain withdrew from the Program and subsequently failed to win, or place wimra at least 10

percentage points of the winner in (he New Hampshire pnmary (or the next pnmary or caucus,

under the Modified Loan Agreement), and the Senator thereafter renq)phed to the Program, was

declared eligible by a fully-constituted Commission, and made new matching funds submissions

which resulted in new certifications from the FEC Since these circumstances did not occur, the

Campaign at no tune took any of the further steps that would have been required to provide to

the Bank in the future a security interest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan in its entirety

I declare under penalty of perjury that the fbregpjpfl " ***• anrtcorrect __

Richard Davis
President
John McCain 2008, rnc

County of Arlington
Commonwealth of Virginia
The foregoing instrument was subscribed and sworn
before me this 2& davof /MA»g£l/ .2008bv

Notary registration number •**• ̂  • i «7%/
Mv Commission Expires 3 /

SI. mi



MCCAIN
February 25. 2008

VIA HAND DELIVERY

Chairman David Mason
Federal
999 B Street. NW
Washington, DC 20463

RE John McCain 2008, Inc

Chairman Mason

This responds to your February 19,2008 letter concerning Senator John McCain's
g-Wr««ry K 90M uniMtmMrf fcim Him ftnl̂ l jimMfy^WaMy tMteliî  flitui. r-fgnm

established by the Presidential Runny Matching Payixient Account Act (*^ Program")

The Federal Election CommisnonTooogmzed in Adviaory Opmum 2003-35 (Oephazdt
for Preno^m) that the Suprenie (Quit's BwcA/^opm
because the Prognm is voluotaiy As a retult, candidates have a oonstfamonalnght to witfad^^
from the Program The OrninusnoamG^p/urefr expressed its view ttiato^
to wrthdnnv was conditioned on tiie candidate not leceiving Program fondsfiom the US
Treasury and not pledgmg Program certifications lecmved from the FEC as security for pnva^

The campaign has leceived no fimds from the US Treasury, and has notified the
Treasury that it will not accept any such funds Consistent with the reports to the FBC noted in
your letter, the campaign did not use its federal matching fund certifications as security for the
campaign's bank loan, as discussed further below

Two previous presidential candidates were certified by the FEC as quahfied to participate
in the Program and withdrew prior to receiving federal funds. Democratic Naaonal Committee
Chair Howard Dean (a presidential candidate during the 2009-2004 election cycle) qualified for
the Program rn June of 2003, btt withdrew m Similarly, Republican
candidate Rlmheth Dote withdrew from the Program on December 17, 1999 after qualifying
earner that year

In your letter, you stated your belief that MJustu2USCSectum437o(c)reqniredan
miiiaMflffM to tMha diMB ̂ mrtiH f̂imî  fr taqmMB Mi •«• tif«tlii«

vmt trfftn* rw
ftw the following reasons Fnst, 2 X^IC 437e(o) contains no sncb zeojuJrement aa a condition lor
withdrawal This was lecognned by an FEC spokesperson who aocun^
Press that aftfaou^"[tjhe statute sa)̂  a vote of four oo
someone as ehgible, [t]here is nothing mte statute that talks aboiit^^^

• B ŝiBfl S^^vsWa S^^^M AAflttf îata 9sflMlB I

ro •• itiia |



program "Second, the FEC'iregulidoiiiiresumlaxlyuleatontiieiutgect Thud, your letter
cites Advuoiy Opinion 2003-35, isiued ID fbimer Congressman Gephardt, WUK& outlined
procedures the ComirnsaOTchoM to foUw The procedure included an
affirmative vote by the Commits
Program (a sumJar procedure WB* followed m the Dole and I>an withdrawals) However, tins
Advisory Opinion does not establish • legs] rs^inrffmcnrthtitheConinussionmiistsppioveall
witMrawals from the Program As you are aware, the star^;>ri0^f& the Commis^
establishing regulatory requirements through an Advuoiy Opinion 2USC437f(b) The
Comxmssicm has not taken the numerous ato^
with notice and comment that would be necessary to lacorpoisie the Gtpton&Advisoiy Opinion
procedures into its regulations nd make thmbuxling on the Commission aix! on candidates
participating in the Program

This js particularly important in light of the extraonurjary circumstancea in which we and
the Commission find ourselves at this tune Senator McCamsulmtted his wrdidrawal letter on
February 6* of this year, and as your February 19* letter notes, the FEC does not currently have
the muumuni number of Commissioners necessary to constituto a quorum and conduct business
We believe this necessarily means mat the Commission cannot determine at this tune whether A
vote is required to recognize and accept Senator McCam'swr&drawal (as you condude) or
whether his withdrawal occurred automatically upon his Febniary 6* Kmficafc^
is the case) Accordingly, we understand the curreut status to be mat once a quorum exists, the
Senator's withdrawal letter will be presented to the Commission for its decision on whether any
further action is required Even if the Commission concludes that a vote is necessary, we ere
confident tfast the Comrmssion wifl find
Program's voluntary nature requires it to iecogiw% that Senator McCam's withdrawal fixmi me
Program was ezftcuve as of February or

The legal effect of Senator McCain's withdra^—whether it is found to occur
automsucaUy vim ma letter of February 6* or is later ratified by vote of the new
Comimssioners—^will be me same Senator McCain will not be subject tome Program's
spending limitations after February 6,2008 We understand that you believe mis is a matter that
can only be deoded by the fcU Commission when a q
the tuUConimissicm^ concur wnli us it considers ̂ question Bom as a candidate and as a
Member of Congress, Senator McCam is hopefcl that the Senate will move expeditfously to

IUI Cjmtnnmmtvii*** «n rtia* Aa PPT m«y ftmvtiiflf mil nfitm iinpftH»Ht

a review of these issues.

Your letter also requests that we provide additional ufonnation to the FEC concerning
tberatioiialefbrcqichidmgthrt
matchmgfimd certifications JohnMoCam 2008 has already placed me loan documents on the
public record at the RBC,8j required by law Today, the bans; through ha attorneys,

collateral lor me line of cnxnt T ««p gMmfatm^ • ^^jy «f «i* IIM** • imammmn n concludes

Accordmgry, the bank does not now have, nor did it ever xeoewe from the Committee, a
•Bounty mterest m my ceitifloananlbrTnatnMngifands Any findmg or determination to



the cootnry would be wholly inconsistent with the language of the loan document!, the
intent and understanding of we parties and bane pnncipleB of banking, seemly and
uniform commercial code law

News services report today mat the Democratic National Committee (MDNCn) has filed a
complaint with the Commission ffonffffnimg this loan, citing these very documents Accordingly,
we expect to respond as provided in 2 USC 437g to the DNC's complamt with whatever
additional infonnanon may be necessaiy to explam any further grounds for Aeconchisiofitbat
no Program certifications received by Senator McCain and John McCain 2008 constituted

LD security for private financing
K.
oo TtnMt thi« infermatifln, mid my that via may pmvlda m ratpftMB ta fea niMP.

will answer any quesbons which )«u, or the Coxmmfnoc when a quonim
<H concerning these issues
•~JT

Sinoerely Yours,

Trevor Potter
Counsel
John MbCsm 2008

cc The Honorable Judith TiUinan.CoinniJUicMwr.Dept of the Treasury Financial Manage

End Letter from Counsel for Fidelity ft IViut Dank, dated Febmary 25,2008



DICKSTEINSHAPIROuP
1025 lyt Strait NW | Whihia|ton, DC 20006-5409
m (202) 420-2200 | wi (202) 420 2201 | iMmmhijilio mm

February 25,2008

Mr. lYevor Potto-
John McCtin 2008, Inc
PO Box 16118
Aldington, VA 22215

Re Fidelity A Trust Bank Loin

Dear Trevor,

We understand thai a number of questions have been raised regarding the loan made by Fidelity
A Trust Bank to John McCain 2008, Inc (the "Committee") In that regard, we offer the
following perspective at the bank s request

As outside counsel for the bank, we worked dowry with the bank and the Committee since the
inception of the lending relationship At the outset, and with guidance provided by FBC
Ao\isoryOpuion2M3-35l we were imnoW of two potent (0 the bank
having adequate assurance of loan repayment, and (u) the Committee retaining flexibility to
withdraw from the matching funds program (which we understand might not be possible if
certifications for matching funds were pledged as collateral)

After the bank determined that adequate assurances of loan repayment existed without obtaining
a pledge of any certification for matching funds, the Joan terms were carefully drafted to exclude
from the bank's collateral any matching funds certification (so as to assure that the Committee
retained the flexibility to withdraw tan the program In accordance with the principles of
Advisory Opunon 2003-35) The (act that there was no pledge of any certification for matching
fundi if flirther evidenced by the Act that covenants were included within the loin documents
that expressly required the Committee to pledge, m the Mure, and if (and only if) certain
specified events occuiied after Ac Committee wan to withdraw from the program (such as the
Committee's re-entry into the program), future certifications of matching funds as collateral for
the loan It is our understanding that, to date, none of those eventi have occurred. Accordingly,
the bank does not now have, nor did it ever receive tan the Committee, a security interest m
any certification for matching funds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan doewaeflts,teinn»tandi]ndQntaDdingoftbe
parties and basic principles of banking, security and imifbim commercial code law

Sincerely,
rjjir——^

Matthews Bergman, Partner "Scott B Thomas. Of Counsel
(202)420-4722 (202)420-2601
bergmanmffdicksteinshapiro com thcmaiiffiipJfittimthaniro co
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Yale Law School

March 14, 2008

ThomaseniaP Duncan, Esq
General Counsel
Fodonl Election Communoii
999 E Street. NW
Washington, DC 20463

Re MUR5976

Dear Ms Duncan

In this letter I present my views regarding the Complaint filed with the Federal
Election Commission by the Democratic National Committee ("DNC") alleging that
Presidential candidate Senator John McCain (R-Anz) and his Presidential campaign
committee, John McCain 2008, rnc (the "campaign') pledged certifications of matching
funds he received or was entitled to receive from the Federal Election Commission as
security for private financing Hie DNC argues that such a pledge of security interests in
the FEC certifications was made by the campaign, and that this pledge prevents Senator
McCain and the campaign from withdrawing from the Presidential Primary Funding
system and obligates the Senator and the campaign to abide by the aggregate spending
limits for participants in that system

I have «MHmi«d certain loans that the campaign obtained in November and
December 2007, and in January 2008, from Fidelity ft Trust Bank ("Fidelity" or "the
Bank?*) in order to determine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates ' I have determined that the
loans at issue were at no time secured by inatchmg funds certificates As a professor and
scholar in the field of banking law,1 1 believe mat I am competent to render an expert
OtMOlOCi ID tjDU flUaXvOaT

In the United Stales the law of security interests is governed by Article 9 of the
Uniform Commercial Code (UCC) A security interest grants the holder thereof a right to

I Bare DMD ulnd ID piuvido ny indBpcndont^ ottfouuvc VMW of HUB imw n n vxpait n bulking 1*" I
am not involved m the McCain'08 cunpaignmuywiy lamaretiitB^Democnannidentintlieitite

•i MOIO ooo OHEOCAOQ I^BOUDIO IIODDK iny DDDIIGOKIQDI OIKI ^naviniBGHDODO

fo BOX aofais NIW MAVBM, CONNICTICUT o6sao-tai5
COUBIBII ADD BIS I 117 WALL fTKHF NIW HAVIN, CONNIC1ICUT 06)11



take remedial action with respect to the property that is subject to the security interest
upon the oocmrence of certain events - the classic example being the non-payment of a
loan A security interest generally is created with a security agreement, which is a
contract governed by UCC Article 9 and state law governing contracts3 Under the UCC,
a security interest is a right in property of me debtor mat has been used to secure payment
of an obligation such as a loan A security interest is created by a security agreement,
under which the debtor grants a security interest in certain of the debtor's property is
granted for the purpose of serving as collateral for a loan or other obligation A security
interest is a contractual right A security interest comes into being if, and only if, a
borrower enters into a contract that allows the lender, or secured party, to take collateral
the borrower owns in the event mat the borrower cannot pay back the loan R is
elemental that a security np***restftatlg>n* ̂  created unless mere is an MfliMnient ^*t such
a security agreement be created 4 This, in turn, requires an understanding (that is, a
meeting of the minds) between the lender and the borrower that a security interest be
created

Thus, the issue of whether a security interest in property (such as the certifications
of matching funds at issue here) exists depends on whether there was an understanding
between the bank and the campaign There are, in turn, two key factors that are relevant
to a determination of whether there was an understanding mat matching fund certificates
were pledged as security for the McCain 2008 loans in November and December 2007
These fetors are (1) whether John McCain 2008, Inc intended to use ««fa*i"g fund
certificates as collateral for a loan, and (2) whether the Bank reasonably believed that
•Mtelmifl fiitiH ***i**mtmm m»»» m^mlly fi^iig pl«jdy*i •• «*ill«tef«l My aiUJySlS reveals

that the McCain campaign clearly did not intend to use matching fond certificates as
collateral for a loan It also is very plain that the Bank did not believe - and could not
reasonably have believed - that any tMtrfHtig fund certificates were being pledged as
collateral Thus, this is a clear and unambiguous case

The text of the applicable loan agreements clearly states that John McCain 2008,
Inc did not grant a security interest m the mulching funds to Fidelity See Business Loan
Agreement between John McCam 2008, Inc and Fidelity & Trust Bank (Nov 14,2007)
and Modification Agreement between John McCain 2008, Inc and Fidelity & Trust Bank
(Dec 17,2007) Specifically, the "Affirmative Covenants," "Additional Requirements"
provision of the Loan Agreement slates that M if the Borrower [the Campaign]
withdraws from the public mating fund program by the end of December 2007, but
1 The UCC baa been adopted, with aonw modifteation^ by ev«yit^MW«llutbeDi«nct of Columbia,
Quern and Che U S Vggm blanch

All of the mid lugaiQing the creation of a security interest depend on an asreenwnt (called a •ocunty
egreonenf11) bemg reached between the lender end the borrower Specifically, UCC Article 9 sett florth
three recpttrenienti that must be ssbJtfied in order Ibr a lecufity interest to bo enlbrriBble asjanut the debtor
and thnd psrocB Esjch of Ihese leojiurenienti clearly cnvisioni that the boiiower and lender have reached
en aareenent that a eeounly aaveenont be created Tneee leojinrenienti are (I/ that value be provided m
oxchenje for the collateim^ (2) Jhat the dobtor nnat 1^ naoti m the oohnttnJ, end (3) that etfhor the
debtor nraet haw "enn^eBfiCBtBd" a eeounly ejreenavt with a deecnption of the coDaferal or the creditor

: be m poseenion of the collateral When each of ACM thiw fbnnahtm ire met, the lecunty tnterM



John McCain then does not win the New Hampshire primary or place at least within 10
percentage points of the winner of the New Hampshire primary, Borrower will cause
John McCain to remain an active political candidate and Borrower will, within thirty (30)
day of the New Hampshire Primary (i) reapply for public funds, (u) grant to Lender, as
additional collateral for the Loan, a first priority perfected secunty interest in and to all of
Borrower's right, title and interest in and to the public matching fund program "
Loan Agreement at 2 (emphasis added) This text induces that while the Campaign did
contemplate a potential/uiurf giant of a secunty interest in the certifications of matching
funds, no such grant ever was made, either in the documents or elsewhere

The conclusion mat no matching funds woe pledged as secunty for private
financing is inevitable if one looks fairly at the documents and the business and economic
contest in which the loans were made Fidelity, a bank with experience in the business of
making loans to candidates for public office, was aware that if Senator McCain
performed well in the New Hampshire primary, additional capital would flow into the
Campaign which, in turn would reduce the risk of default on the loan On the other hand,
if Senator McCain did poorly in the New Hampshire primary, Fidelity understood that the
McCain Campaign might not be able to raise funds as easily and that the risk of default
on me loan would be higher In order to protect itself incase of a poor McCain showing
Fidelity might want to further secure the loan by having Senator McCain reapply for
matching funds and grant Fidelity a secunty interest in such funds But there was no
secunty interest here because the future applications that would have to be granted in
separate agreements in the future

Under the Loan Agreement, no secunty interest was created because no secunty
interest could have been created in non-existent, future certifications of i"**o^iing funds
More precisely, it was clear at all tunes that no secunty interest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing primaries by large margins, (3) applied for federal matehit^ funds
certifications, and (4) received such certifications Not one of these four conditions
precedent was fulfilled, and therefore no secunty interest ever was created

The Democratic National Committee, in its Complaint Against Senator John
McCain and John McCain 2008, Inc (Feb 25,2008), tries to falsely paint this provision
as creating "a prvtnt encumbrance of the Campaign's ftOvre interest in and
entitlement to matching funds, as part of the secunty for the line of credit," however, this
interpretation of the text confuses an agreement to potentially grant a security interest m
the future with the actual grantmg of a security mterest On the contrary, by discussing
the agreement to possibly grant Fidelity a secunty interest in the future, the text instead
reaffirms that the Campaign had not already granted Fidelity a secunty mterest in this
part or any other part of the

Moreover, in conformity with the "Affirmative Covenants," "Additional
Requirements" portion of the Loan Agreement, other provisions of the loan agreements
wmgnm ttiii ratnpmflpi fn wnmmtmtn uliflthiitty far die iMfrAmg fimda program mn dmt IB the

future the Campaign would be able to apply for and assign rights to certificates of



matching funds if need be Under the "Negative Covenants" section in the loan
Agreement, the Campaign agreed with Fidelity that "while this Agreement is in effect,
Borrower shall not, without the prior written consent of Lender grant a security
interest m, or encumber any of Borrower's assets, including, without limitation, any of
Borrower's right, title or interest in and to the public matching fund programs of any
•nifldM^C ft00* wttkment " Loan Agreement at 3 If the Campaign had granted a
security interest in the matching funds to Fidelity, as the DNC erroneously asserts, there
would obviously be no purpose for this clause restricting the Campaign from MMgnmg
the rights to the matching funds in the future The DNC's complaint erroneously cites
this negative covenant to not pledge rights in future matching fund entitlements in
support of their interpretation that the bank assumed it had a perfected security interest in
the matching funds entitlement In fact, the clear interpretation of the language is instead
that Fidelity understood that no parties had been assigned rights to the future
funds entitlement and Fidelity wanted to ensure that rights to those entitlements would be
available for assignment to themselves as security in the future, should they require it
The Campaign was not encumbering the funds, but agreed not to encumber the funds in
the event they may need to pledge them to Fidelity as a security interest in the future
They did not See Modification Agreement and subsequent discussion infra

Additionally, as with the "Negative Covenants'1 section discussed above, the
"Compliance with the Federal Election Commission's Matching Funds Program" section
in the Loan Agreement slates that "Borrower agrees and covenants with Lender that
while this Agreement is in effect, Borrower shall not exceed overall or state spending
limits set forth in the Federal Matching Funds Program ," so ID ensure the Campaign
remains eligible for the program to protect the Campaign's ability to reapply for funds
and assign rights in the future if need be Loan Agreement at page 4 Although the DNC
complaint asserts the only reason for inclusion of this provision on compliance with the
FEC program is so the ^f*^ CBP treat rights m future certificates of yF|fft?b"ig funds as
collateral, in fact, the language used in the agreement simply describes the Bank's effort
to protect its ability to obtain a security interest in the matching funds m the future hi
particular, the Modification Agreement added to this section that the Campaign must
abide by the spending limits of the Matching Funds Program "irrespective of whether
Borrower is subject to such program as of any applicable date of determination "
Modification Agreement at page 2 Tims, the Bank clearly contemplated that the
Campaign might not be subject to the Program at some future da^ie that the Campaign
may have withdrawn from the prograni, so me Bank certainly cannot have behevednwu
obtaining a security interest in the entitlements tfi»t were contingent upon the Campaign's
continuation m tne fvUucoinK funds KOHram

The "Collateral Description" in the Security Agreement provides further evidence
that the Bank never possessed a secunty interest m the Matcrmig Finds Simply put, mis
section does not identify any ngfats or interests to matching funds as collateral Intact,
the section explicitly states that all cuncnt entttomem* arising from
collateral The section remains silent as to whether potential future enbta

program's funds count as collateral Omimercial Security Agreement between
John McCam 2008, me and Fidelity & Trust Bank at 1 The DNC argues mat this silence



u to fixture entitlements implies that rights to these entitlements are included as
collateral However, this argument u both logically flawed and at odds wim the Uniform
Commercial Code (UCC) The DNC is relying on the Expressio Unius canon of textual
interpretation for the idea mat the acceptance of one thing is the exclusion of another
Specifically, the DNC argues that the explicit exclusion of current rights to nMtehitig
finds implies the inclusion of future rights to matching finds Unfortunately, the
Expressio Unius canon is not helpful in mis situation as it can just as easily be used in
support of the opposite argument the fact that me "Collateral Description1* section
includes such a long, detailed list of collateral would suggest that any type of collateral
not expressly listed in the section (i e future rights to mmdiing finds) is excluded from
the section While the Expressio Unius does not contribute to the analysis, the UCC
provides definitive guidance Section 9-203(3Xa) of the UCC states that in order for a
security interest to attach to collateral the security agreement must "provideQ a
description of the collateral" Further, the description of collateral must "reasonably
identify the collateral and must not be "supergenenc " UCC § 9-108 Thus, given the
UCC description requirement, the "Collateral Description" section's failure to list future
rights to matching finds as collateral indicates that these rights were not intended to be
collateral

As soil further evidence that no security interest had been created, the negative
covenant at the end of the "Collateral Description'1 section of the Security Agreement
forbids the Campaign from ittrgning rights to their entitlements to •nfirf»mg funds
without the bank's consent Under UCC § 9-322, the first party with a secured interest
in the collateral to file a financing statement gets first-priority If Fidelity already had a
security interest in the future rights to matching finds then there would be no need for
Fidelity to create a negative covenant of this sort Rather, Fidelity could simply perfect
and thus guarantee its spot as a first-pnonty secured creditor Any subsequent
assignments made by the McCain rampage would be subservient to Fidelity's interest
Thus, the fact that such a negative covenant exists suggests that Fidelity did not perceive
itself to have a security interest in me Campaign's rights to future entitlements under the

program Rimer, they wanted to make sure no other creditors had an
opportunity to gain a security interest in these finds before Fidelity did

Finally, the DNC Complaint claims that the Modification Agreement altered (he
language of the exemption in the "Collateral Description" Section to indicate that the
Collateral will include future amounts of matching finds paid DNC Complaint at page
5 However, there is nothing m the "Collateral Description'' in the Modification
Agreement to suggest that the Collateral will necessarily include future amounts of
matching funds Instead, the modification clearly states, ''Grantor and Lender agree that
any certifications of fMte>""fl finds eligibility, including related rights, now held by
Grantor are not themselves being pledged as security for the Indebtedness and are not
themselves collateral" Modification Agreement at 3-4 While the Campaign was holding
open the possibility to pledgfc a security interest m the finds to Fidelity in the future, it is
clear that it was not presenter granting such an interest



My research into the applicable doonuentation concludes that at no time did the
John McCain 2008 Campaign secure its loans from Fidelity with
certificates

Sincerely,

Jonathan R Macey
Sam Hams Professor of Corporate Law,
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Markets" (with GeoffieyP Miller, The AEI Presi 1993).

"SvenakAktieboIagsRattlOmvancUing En RattsekonomiskAnalys" (Swedish
Corporate Law in Transition A Law and Economics Analysis (published in
Swedish and English by SNS Forlag 1993),

"Banking Law and Regulation Cases and Materials" (Aspen Law ̂ Business,
second edition, 1997) with Geoffrey P Miller, (first addition, Little Brown and
Co ,1992),

"Third Party Legal Opinions Evaluations and Analysis" (Prentice Hall Law and
Business, 1992),

"Insider Trading Economics, Politics, and Policy" (The AEI Press, 1991),

"An Introduction to Modem Financial Theory" (The Amencan College of Trust
and Estate Council Foundation (1991)

"Regulatory McCatmvim" The Wall Sttyrf Jftiim^j Tuesday, October 24,2006
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"From Oiden to Markets WTio Should Decide What is 'Best Execution'"
BfiguJmgD,Vol 28, No 2, Summer 2005

-^^Tuesday, Apnl 5, 2005

"A foikvPropoffltion" (book review) The Wall Street Journal. Tuesday. March
15,2005,

"How Does the SEC Amve at its Fines Against Corporate Wrongdoers" June 21,
2004. Forbes.

"Seeunnes and Exchange Nanny" The Wall Street Journal. Tuesday. December
29,2003,A10,

"Public Choice and the Law " In The New Palgrave Dictionary of Economics and
thiLaw, Vol 3 P Newman, ed New York Stockton (1998)

" A Poison PiU That Shareholders Can Swallow** The Wall Street Journal,
Monday, May 4, 1998,

"A Critical Test of Corporate Governance" The T-°ff AflgfflM TimTf . Sunday,
February 22, 1998, M2,

"Shareholder Rights Will Be Next Battleground" Thff NflttftPfil Irflw JflynMlli
Monday, February 16, 1998,

"Will Euro's Heat Make U S Firms WdtT* TK NlrtJQTft1 T *w Journal. Monday,
September 1.1997

"Banking, A Rdorm Plan foflt Leaves Consumers Out" Thfl LffJ Angelea Timeg.
Sunday, May 18, 1997,
MF^ DOM End Rim on QlM^Stea^" The Nanoiial Law J(>unial. Monday.
28,1997,

"Blame Managers, Not Derivatives" Tiff NatiPMll LlW /MMlr Monday, August
26,1996,

"Wealth Creation as a 'Sin'," XVD The Journal of Corporate Gtwernance 12
(1996), reprinted in TndnnrHBlt MiffY RflWItr Independent Institute (1996),

"Appeals Court Decision Validates Shady Deals
Monday, September 25, 1995,
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"The T^iMQ^ It Half Right MFiniM" The WftUS
September 13, 1995,

> n > n m > * The Wa
Wednesday, August 9, 1995,

"The '80s Villain, Vindicated" The Wall Street Journal. July 1 8, 1995,

"A Poison Pill to Destroy Banking Reform11 The Wall Street Journal. Wednesday.
June 7, 1995,

"Banking by Quota" The Wall Street Journal. Wednesday, September 7, 1994,

"Mutual Banka Take Your Money and Run" The WaU Street Journal. Wednesday.
December 29, 1993,

'Torkbanel Banking" The Wall Street Journal. Monday, July 19, 1993.

"Not All Pro Bono Work Helps the Poor" The Wall Street Journal. Wednesday.
December 30, 1992,

"NadenteMnmhaftkiiLoae Control Over Corporate Law" The Wall Street
Journal. Wednesday, June 24, 1992,

"Needless Nationalization at the FDIC" The Wall Street Journal Friday, February
14. 1992,

"The SBC Dinosaur Expands its Turf The Wail Street Journal. Wednesday,
January 29, 1992,

"Don't Blame Salomon, Blame the Regulators" The Wrf| Street Jour*"! Monday,
August 19, 1991,

"In Wake of Bailout, Why are we Rewarding Banks7" The Loa AMP*** TlPlBsV
Sunday, July 14, 1991,

"While Politicians Fiddle Bunking Crises Explode" The Los Anyaiea Tmflaa.
Sunday, September 23, 1990,

"SAL Bailout Plan Victim of Hysteria" The Wall Street Journal. Monday. June
25,1990,

"A Good Idea Gone Sour Can Bank Insurance Fail?"
Sunday, June 24. 1990,
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"Ift Time for Bush to Pay the Piper on the SAL Bailout" The Loa Angejey Tunej
Sunday, Apnl 22, 1990,

"The Politics of Denying an SAL Crow" The L°T AnffTJCT TllBCTi Sunday,
December! 0,1990,

"Savings and Loan Regulations Create 'Win-Win1 Situation for Risk Takers" Ibfi
Log Angeles Times. Sunday, February S, 1989,

"The SEC's Insider Trading Proposal Good Politics. Bad Policy" Cato Institute
101. March 31, 1988,

"Market for Corporate Control" The Wall Street Journal. Friday, March 4, 1988,

"Senators Would Shoot SEC Messengers" The Wall Street Joym^. Thursday,
September 10, 1987,

"SBC Vigilant Against Insider Trading -But is it Within Law? Too Strict a
Crackdown Will Harm Markets" IheJM^llKUflujiiaL Wednesday, May 28,
1986.

"Financial Planners - A New Professional Cartel?" The Wall
Tuesday, October 31, 1985,

"Conservative Judgment Tune" The Wall Street Journal. Friday, August 23, 198S,

"Introduction" to Volume V (1989) of the Bmhng Ii

Remarks at Symposium on the First Amendment and Federal Securities
Regulation, 20 CpjaWrot Law Review (assorted pages) 1988,

Remarks at Colloquium on the ALI Corporate Governance Project, 7 1 Cornell
Law Review (assorted pages) (1986),

• A Conduct Oriented Approach to the Olass t̂eagaU AcT 91
102 (1981) (published as a student)
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Activities Chair, Association of American Law Schools Section on Legal Scholarship

Executive Committee, Association of American Law Schools Section on
Corporate Law,

Member, American Law Institute,

Academic Advisory Board Committee, die Bunking Lrffff Aflftftlff. Ev-

Academic Advisory Board. TheSocialJPlulosoDhvandPolicvCe^eT,

Board of Editors. Journal of Banking and Finance

Board of Editors, Jour"*i

Board of Editors, J

Board of Editors, Compute Practice Commentator

Sam Hams Professor of Corporate Law, Securities Law and Corporate Finance,
Yale University, 2004 - present

J DuPratt White Professor of Law, Cornell Law School, 1991-2004,

Visiting Professor of Law, Yale University, 2003-2004,

Member, Board of Directors, Telxon Corporation, 1998- 1999 (appointed as
dissident director in settlement of proxy contest dispute), Dvector nominee
Rexene Corporation, 1999, Circon Colouration, 1998, Arvm Mentor, Inc 2004)

Visiting Professor, Faculty of Law, Stockholm School of Economics, nil, 1993,

Research Fellow, International Centre for Economic Research, Turin Italy, winter,
1993. spring, 1994,

Professor of Law (with tenure), University of Chicago, 1990-1991 ,

Professor of Law, (with tenure), Cornell University, 1987-1990,

Visiting Professor of Law, The University of Chicago, fell quarter, 1989-1990,
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Visiting Professor. University of Tokyo Faculty of Law, summer, 1989,

Vintmg Associate Professor of Law, University of Virginia, 1986-1987,

Assistant to Associate Professor of Law, Emory University, 1983-1986,

Law Clerk to the Honorable Henry J Friendly, United States Court of Appeals,
Second Circuit, 1982-1983 term of court,

Consultant, Municipal Finance Department; Lloyd Bush A Associates, New
York, NY (consultant representing municipalities and investment banks before
credit rating agencies (1978-1979)),

Municipal Bond Trader, Bankers Trust Company, New York, NY (1977-1978)
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