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*
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INTRUDUCTION

There can be no speech without the expenditure of resources The Umited States Supreme
Court recogmzed this fundamental truth in Buckley v Valeo, ruling that just as the First
Amendment does not allow hmitations on the content or quantity of speech, 1t does not
countenance limitations on expenditures by the speaker in aid of that speaker’s speech Buckley
Y_Valeo, 424 US 1 (1976) Ths 15 a foundational First Amendment truth and 1t apphes most
urgently to political speech—the Amendment'’s core Through all the vaganes and vaneties of
pronouncements on campaign finance 1ssues since Buckley, the Court—though often mvited to
do so—has never retreated from this position See. e g, Randall v _Sorrell, 548 U S 230 (2006)
The pubhc financing regime does not contradict this established premuse because 1t 1s entirely
voluntary Now comes the Democratic National Commuttee (the “DNC™) and seeks to entrap
Senator John McCamn and John McCan 2008, Inc (collectively, “Respondents” or “McCain
Campaign”) mnto spending limits through a series of baseless and vague arguments without any
legitimate constitutional foundations Yet, even 1if such a misguided approach to constitutional
nghts were appropnate, 1t would fail on its own terms

The pnincipal hook by which the DNC hopes to catch the Campaign 18 the perfectly
reasonable provision mn the campaign finance laws that require a candidate who receives public
funds from the US Department of the Treasury (the “Treasury Department”) to stay within
specified expenditure limits But in this case, neither the Campaign, nor any Campaign creditor,
has ever accepted a single penny from the Treasury Department Nor has the Campaign ever
pledged federal matching-funds certifications as secunty for pnvate financing, which further
undermines the DNC’s baseless suggestion that the expenditure himits remain 1n force To the
contrary, the Campaign entered mnto an agreement with a private lender that purposely avoided
pledging matching-funds certifications as secunty Although that agreement included a
conditional and unfulfilled covenant that the Campaign would, on the happening of certain
events—cvents that never occurred—later seek public matching funds and pledge those funds as
collateral 1f it were found to be ehigible for them, a private contract that does not 1n fact cause or
result 1n a pledge of matching-funds certifications as secunty has no statutory or regulatory
implications and, more importantly, cannot force the Campaign to forsake its First Amendment
nghts

The DNC'’s other arguments are ssmilarly without ment Though the Campaign, like
every political actor, has a constitutional nght to stay clear of the public financing system, the
DNC wrongly claims that having once contemplated receiving funds and having sought to
establish 1ts elipibility for them, the Campaign 18 now trapped within that system and the
associated spending limits—even though 1t has not accepted any funds from the Treasury
Department The DNC's theones on the effect of the Federal Election Commission’s lack of
quorum are equally flawed Indeed, 1t 1s sumply wrong as a matter of law to suggest, as the DNC
argues here, that the Campaign must now languish 1n the public finance system and be subject to
the expenditure himts thereof on the quantity of political speech because there 1s at present no
Federal Election Commission quorum (and, because of a political impasse, may not soon have a
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quorum) rendermg the Commission unable to 1esue its mimigtenial recogmution of the Campaign's
decision not to accept public funds,

Any claim that there 18 a limit on a candidate’s expenditures must be evaluated 1n hght of
the serious First Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC’s arguments, even without consideration of the
constitutional difficulties presented, fal on their own terms under pninciples of campagn-
finance, admimstrative, banking, and contract law

STATEMENT OF FACTS

United States Senator Jobn McCain 1s a candidate for the office of President of the
Umited States His pnncipal campaign commuttee 18 John McCain 2008, Inc (Joseph R
Schmuckler, Treasurer) On August 13, 2007, Senator McCain filed with the Federal Election
Commussion (the “Commussion™) a Candidate and Commuttee Agreement and Certification
Letter and a Threshold Subnussion' (collectively, “Matching-Funds Application™) to establish
eligibilaty for the Presidential Primary Matching Payments Account Act’s (“Matching Fund Act”
or “Act”) public funding program (the “Program™ Pub L No 93-443 (1974), 11 CFR §
9033 1 (2007) Senator McCain asked the Commission to determine his eligibility for the
Program m order to preserve the option of accepting public funds As was widely reported at the
time, the Campaign never commuitted to accept public funds for the primary election To the

contrary, the Campaign publicly announced from the onset of establishing program elmlnhty
that 1t was merely preserving the option to accept federal funding 1f 1t later decided to do so 2

In subsequent months, the Campmign submitted additional matchable contributions for
Commssion review and certification By late December 2007, 1t became clear that the U S
Senate would neither confirm the President’s Commussion nonunees, nor allow him to make
recess appointments over the year-end holidays As a result, the Commussion knew 1t would be
left waithout a quorum and unable to take official actions concerming Matching Fund Act
payments Accordingly, the Commssion on December 19, 2007, whule still 1n possession of a

quorum, 1ssued to the Treasury Departmenta certification of the Cunpngns ehgibilaty to
“receive payment from the Presidential Primary Matching Payment Account ™ Notably, the

! McCan Candsdate and Commuttee Agreement and Certification Letter and Threshold Submission (Aug 13, 2007)
smhadhumaﬂxhtbnl)

Ses. ¢ g, The Day m Politics, Star-Ledger (New Jarsey), Aug 29, 2007 (Communicstions Director Jill Hazelbaker
mm“(w]ommm-mmmmmmwm.mmumdmhmmmm
matching fund system ™), Brian C Mooney, Qbsma Fund Blazes 3d-Ou GOFs Thomp 0
Makas Strides. Boston Globe, Oct 2, mcmmhnﬂmhhndmdnmhbumm
formally opting mto the public funding system™), FOX News Sunday (Fox News Chane! televiston broadcast Oct
21.2001)(WALLACE “Are you gomng to accept foderal matching funds?® MCCAIN “We haven't made that
decision yet, and 1t's not a decision we need to make immediately We can contmue o consder all options ™),
Amencan Maming (CNN television broadcast Oct 23, 2007) (“KIRAN CHETRY “All nght So that at this pomt,
you are not gomg to be taking federal matchmg funds?™ MCCAIN “We haven't made a decision We'll make a
decision Stay tuned ™)

3 Federal Election Commission, Notico of Corification (Dec 19, 2007) (sttached hereto as Exhibit 2)
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Treasury Department had previously announced that the Matching Funds Account balance was
not hkely to be sufficient to make any payments to eligible candidates until March 2008 *

On February 6, 2008, after having won the New Hampshire, South Carolina, and Florida
Republican pnimaries, and having substantially prevailed in the “Super Tuesday” primanes,
Senator McCain notified the Commussion that he was withdrawmng s Matching-Funds
Application from the pnmary public funding system and would not accept any public funds for
the primary election period * In so domg, Senator McCain accurately represented that the
Campaign had neither accepted any funds from the Treasury Department, nor pledged any
matching-funds certifications as secunity for a bank loan By letter dated February 7, 2008, the
Campaign informed the Treasury Department that it had withdrawn the -Funds
Apphcation from the Program and would not accept public funds for the primary election

On February 19, 2008, Commission Chairman David Mason sent a letter to Senator
McCain mndicating that the Commission would consider Senator McCamn’s February 6
withdrawal notice “at such time as it has a quorum™ Chairman Mason also asked for
information concermng a hine of credit that the Campaign had obtained months earlier, and had
accurately disclosed through appropnate filings In his February 19 letter, Chairman Mason
invited Senator McCain to “expand on [Senator McCain’s] rationale” for concluding that neither
he nor the Campaign had pledged matching-funds certificaions as secunty for pnvate
ﬁnnncmg' Chairman Mason's request was apparently prompted by press reports conceming the
Campaign’s line of credit from Fidelity Bank & Trust

The private financing at 1ssue 1n Chaurman Mason’s letter was a $3 mullion Line of credit
negohated in November 2007 with Fidelity & Trust Bank of Bethesda, Maryland (the “Bank™)
Thus line of credit was negotiated and executed 1n the normal course of the Bank’s business® on
November 14, 2007 pursuant to three principal documents a Busmess Loan Agreement (the
“Loan Agreement”), a Commercial Secunity Agreement (the “Security Agreement”), and a
Promussory Note (the “Note™) (collectively, the “Loan Documents”) '* Under the Loan
Documents, the Bank required certain collateral and other assurances that funds loaned to the
Campaign would be repaxd On December 17, 2007, the Campaign and the Bank executed a
Loan Modification Agreement pursuant to which the line of credit was increased from $3 mallion
to $4 million "' On March 20, 2008, the Campaign repaid to the Bank all funds borrowed

pursuant to the Loan

'mmmrmzmmmmmwmmmummm 20,
2007), avaziable st www foc gov/press/press2007/20071207cert shim|

3 Letter from John McCam, U S Senator, to Federal Election Commussion (Fob 6, 2008) (attached heroto as Exhubit
3)

¢ Letter from Trevor Potter, General Counsel, John McCamn 2008, Inc ,to U S Treasury (Feb 7, 2008) (attached
hereto as Exiubit 4)

7 Lotter from David Mason, Chawrman, Federal Election Commission, to John McCam, U S Senator (Feb 19, 2008)

{Attachod boreto as Exubrt 5)
i

’Bll'l'yWIhllAﬂ' 4 3 (attached heroto as Exiubut 6)
¥ 1.oan Documents (Nov 14, 2007) (sitached hereto as Exhibit 7)
"LonMoldlﬂmmmoe 17, 2007) (attached hereto as Exhibst 8) [heremafter Loan Modification
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The Loan Documents and the Loan Modification Agreement embodied the Bank’s and
the Campaign’s (collectively, the “Parties™) express agreement and intent that the Campaign was
not pledging matchung-funds certifications as secunty for the ine of credit The Secunty
Agreement (in ongmnal and modified form)—the document through which secunty mnterests in
the loan transaction were intended to be, and were 1n fact, created—expressly gxcluded from the
description of “collateral” any and all certifications of matching funds Specifically, the ongmnal
Secunty Agreement excluded “any certifications of matching fund eligibility, including related
nshts.cmmﬂypomndby[theCmpugn]orobumedbefonJanml 2008” as collateral
for the line of credit '? Likewnse, the modified Secunity Agreement stated “any certifications of
matching fund eligibility, including related nghts, now held by [the Campagn] are not
hemse. DICGRS ecunty for the Indebtedness and are not themselves collater; for
thelndebtedmuormbjectuothuSecuntyAgreement“" The Parties' intent was likewase
embodied 1n the Loan Agreement (in ongmal and modified form), which also specifically
excluded matching-funds certifications from the description of “collateral  According to the
onginal Loan Agreement, “It 1s expressly understood and agreed that ‘Collateral’ specifically
excluded any certifications of matching fund eligibility currently possessed by Borrower or
obtained before January 1, 2008 ' Smmlarly, the modified Loan Agreement stated as follows

It 18 expressly understood and agreed that “Collateral” specifically
excludes any certification of matching fund eligibility now held by
Bomwenndlor]ohnMcCunandanynght,uﬂemdMof
Borrower and/or John McCain to receive payments thereunder 4

The Loan Modification Agreement further clarified that these certifications were not pledged as
collateral, plamnly excluding as such “any night, title and interest of [the Campaign] and/or John
McCuntoteceweplyments”underﬂ:enmchmgﬁmdscmﬁcauom

Three other provisions of the Loan Documents addressed the matching-funds
certifications, but none of them created a secunty interest in them First, the Parties agreed that
the Campaign could grant a security interest in the new matching-funds certifications for the line
of credit in the future, but only if certamn conditions first occurred and a separate agreement was
executed Specifically, if Senator McCain had withdrawn from the Program before December
31, 2007 and fatled to win or place within at least 10 percentage pomts of the winner in the New
Hampshire pnmary (or the next pnmary or caucus, pursuant to the modified Loan Agreement),
ﬂwntthmAMmquuedtheCunpummmthermmandthengrmwthe
Bank a secunty mterest 1n 1ts new matching funds '7 However, these conditions precedent never
occurred Second, the Campaign promused that it would not transfer, grant a secunty in, or
otherwise encumber the public matching-funds certifications to or for the benefit of any other

"SecunlyAmemuu.ltl(Nw 14, 2007) [heremafter Security Agreement]

A(:mam,u]l (Nov 14, 2007) (as modified on Dec 17, 2007) (emphasis added) [hevemafier Secunty
14'Loan Agreement, st S (Nov 14, 2007) [heremafter Loan Agreement]
"lnmAmt.lS(]Nov 14, 2007) (as modified on Dec 17, 2007) (emphasis added) [heromnafter Loan
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person or entity '* Third, the Loan Agreement required that the Campatgn not, without the
Bank’s prior consent, exceed the Program's spending limits, irespective of whether the
Campaign was subject to the Program as of any applicable date of determination '° Nexther the
Bank nor the Campaign intended to create a security interest in any matching-funds certifications

pursuant to these provisions

On February 25, 2008, the Campaign’s General Counsel responded to Chairman Mason's
February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that
the certifications had not been pledged as collateral for the Campaign’s line of credit The
Bank’s counsel stated

funds Any finding or determmation to the contrary would be
wholly mconsistent with the language of the loan documents, the
intent and understanding of the parties and banczrnnclples of
banking, secunty, and uniform commercial code law

The DNC filed the present complant with the Commussion on February 28, 2008

L THE MATCHING-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

The US Supreme Court in Buckley v_Valeo recogmzed a candidate’s constitutional
nght to spend unlimited funds on election activities, holding that the “First Amendment requires
the invalidation of  ceilmgs on overall campaign expendstures ” Buckley v_Valeo, 424 U S
1, 58 (1976) The Buckley Court was faced with two sets of spending linuts One set was
automatically :imposed on all presidential candidates and the other was accepted voluntanly by
candidates in conjunction with public funding Federal Election Campaign Act Amendments of
1974, Pub L 93-443 § 404(a) (Oct 15, 1974) The Court overturned the generally applicable
spending limuts because they restricted candidates’ First Amendment nghts The Program’s
spending limits were upheld, but only because they were voluntary 2 It s for this reason that the

Ilu-ns

|’u-n4

2 Richard Davis Aff 1 6 (sttached hereto a3 Exhibit 9), Watkms Aff § 8

3! Letter from Trevor Potter, Genoral Counsel, John McCam 2008, Inc , to David Mason, FEC Chawrman (Feb 25,

2008) quoting Letter from Matthew S Bergman and Scott E Thomas, Attorneys, Dickstemn Shapiro LLP, to Trevor

Potter, General Counsel, John McCain 2008, Inc (Feb 25, 2008) (emphasis added) (attached hereto as Exhubit 10)

2 Buckiey dwectly compared a candidate’s decmon to participate m the public funding system to & candadate’s

mwimugnnunmdmhanMuw—.mmmbym
ats7n



candidate’s ability to voluntanly withdraw from the Program The Commussion itself has
expressly recognized that the Program must remain voluntary to be constitutional As the
Commussion emphasized 1n its Gephardt Advisory Opimon (*Gephardt” or “Gephardt Opimon™),
1t 13 the voluntary nature of the Program that 1s so fundamental

The Supreme Court held that the yoluntary nature of all of the
public funding programs permits the related expenditure lmmits,
while simultaneously stnkmg down expenditure limits that were
not yoluntanly accepted as part of & public funding program Fed
Election Comm'n Adv Op 2003-35 at 3 (Gephardt), gvailable at
http //saos nictusa com/aodocs/2003-35 pdf (emphasis added)

[heremafter Gephardt]

Unless the Program affords presidential candidates a voluntary decision to participate—
and, more fundamentally, not to participate—its spending limits are indistinguishable from those
mvalidated by Buckley and its structure 1s unconstitutional Common Canse v_Schmuit, 512 F
Supp 489, 495 (D C 1980) (“Candidates, the constitutional rationale goes, are permitted to
forgo their own nght to private contnibutions and unlimited expenditures mn exchange for
(exclusive) financing from the public coffers This 158 a voluntary decision made by the
candidate, presumably, because the candidate believes that his or her political communication 18
enhanced by public funding, even given the restrictions ™) Accordingly, Senator McCamn has a
constitutional night pot to participate in the Program, and may therefore decide to accept or reject
public funds after individually weighing each action’s consequences Republican Nat'l Comm
v_Fed Election Comm’n, 487 F Supp 280, 286 (1980) (in upholding the Presidential Election
Campaign Fund portion of the presidential public funding program the Court said, “the candidate
has a legitimate choice whether to accept public funding and forego private contnbutions™)
(summanly aff'd 445 U S 955 (1980)) Sec gencrally, Rosenstiel v _Rodnguez 101 F 3d 1544,
1549 (8th Cir 1996), Vote Choice vy DiStefano, 4 F 3d 26 (1st Cir 1993)

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulatory confines of the Program’s legal framework
and the principles of Buckley v Valeo embodied theremn, this undisputed fact means that the
Campaign 18 not bound by the Program’s spending Iimits It 1s a necessary corollary of Buckley
that a candidate voluntanly binds himself to spending limits only through the receipt of
associated matching funds “Congress may engage in public financing of election campaigns
and may condition acceptance of public funds on an agreement by the candidats to abide by
specified expenditure hmitations ” Buckley, 424 U S at 57 (emphass added) Thus, the import
of Buckley 1s that (a) & candidate’s decision to participate 1n the Program must be voluntary, and
(b) a candidate surrenders his constitutional right to unlimuted spending only 1if he recetves public
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funds See Buckley, 424 US at 95 ("[A]eeephnceofpubhcﬁnmmgentulsvolmry
acceptance of an expenditure ceiling ") 2

Consistent with Buckiey, the Commussion®s regulations make clear that spending limits
do not apply to a candidate unless that candidate has actually recerved public funds under the
Program

The expenditure limtations of 11 CFR 9035 1 shall not apply to a
candidate who does not recetve matching funds at any time during
the matching payment period 11 CFR § 9035 1(d) (2007)
(emphasis added)

Accordingly, under section 9035 1(d) of the regulations and m step with the prnciples

underlying Buckley, spending limits are not apphicable to the Campaign because 1t never
accepted public funds under the Program

In the past, the Commussion has faithfully admimstered the Program 1n compliance with
Buckley by recognizing the Program’s voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any candidate’s matching-funds application In fact, 1t has limuted its
involvement to simply recogmzing candidates’ withdrawals and notfying the Treasury
Department of candidates’ consequent meligibility In the only available interpretation by the
Commussion of 1its role m the withdrawal process, the Commission in 1ts Gephardt Opimon smd
it would sumply “withdraw a certification of a candidate’s ehgibility to receive Matching
Payment Act funds prior to the payment date upon receipt of a wrtten request by the
candidate” under normal circumstances Qephardt at 4 (emphasis added) Gephardt’s “holding™,
then, prescribes at most a purely munistenal role for the Commussion 1n recognizing en eligible
candidate’s ultumate refusal to participate in the Program Indeed, Congressman Gephardt was
told the Comnussion would process lus withdrawal 1n one business day—just long enough to
“deliver a certification withdrawal to the Secretary of Treasury prior to lus issuance of
payments” Id Consistent with Buckley, past Program participants have established matching-
funds eligibility and elected subsequently to refuse public funds Qephardt at 3 (“The
Commussion’s previous resolution of s:mular 1ssues 15 consistent with permtting rescissions prior
to the payment of any Matching Payment funds ™) Then-presidential candidate Howard Dean
was declared ehgible to participate 1n the Program n June 2003, but declined public funds on

2 Statutory provisions and legulative history also speak of the recempt of public finds as the moment when
candidate’s voluntary conmitment to the Program’s spending lmmits becomes bindmg  See Republican Nat'l
Comm , 487 F Supp st 285 (“Here the condrtions imposed by Congress upon reompt of public campaign financing
do not mfrmge upon the First Amendment nghts of candidates ™) (emphasis added) (mmmanly aff'd. 445 U 8 955
(1980)) Senalso HR Rep No 94-1057, at 54 (1976) (Conf Rep ), reprinted ;1 1976 USCC AN 946, 969 (“The

mﬁhmmmuMMprwmoﬂlusc 608 which imposed
mdmlmmonmdeull conditionmg thewr application, m accordance with the Supreme
Court's decision in Buckley v Valeo, upon the acceptance of public financing ™)

7
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November 12, 2003, Similarly, Republican Ehzabeth Dole withdrew her matching-funds
apphcation on December 17, 1999 after qualifying carher that year * Commussion precedent has
thus established a mimstenal role for the Commssion that carefully preserves candidates’

autonomy as outhned 1n Buckley

Nothing should fundamentally alter the Commussion’s normal practice here Moreover,
1ts current lack of quorum 1s not cause to depart from Commussion precedent or from Buckley's
mandate of a voluntary program Senator McCain’s right to not participate n the Program 1s
equal to that of past candidates He contemplated participating in the Program, and quahfied
through the eligibility process n order to be able to do so, but eventually exercised hus nght to
voluntanly withdraw s Matching-Funds Application His February 6, 2008 withdrawal letter
was therefore effective, at the latest, “upon receipt” by the Commussion unless Senator McCan
had actually received public funds under the Program any time prior to hus withdrawal, which he
had not Had a Commussion quorum existed on February 6, 2008, doubtless the Commission’s
exercise of its mumstenial role would have closely murrored the Commussion’s two-day
processing of Elizabeth Dole’s withdrawal the Treasury Department would have been informed
forthwnhthntSenatorMeCunwasnolonger-utlednomqvefederdmmhmgﬁmdsduew
his withdrawal from the Program %

The DNC argues, without bams, that Senator McCain “pledged matching funds as
collateral for a loan to hus campaign,” and has therefore surrendered us constitutional nght to
voluntanly withdraw from the Program In so arguing, the DNC mcorrectly relies on language
m the Gephardt Opinion that discusses pledging matching-funds certifications as “securnty for
private financing "

The DNC Complaint attempts to make much of the fact that the Gephardt Opinion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certifications
his campaign had recerved from the Commission as collateral for a private loan Complamant
DNC completely misconstrues the reasons this was relevant to the Commussion, and suggests
ﬂmttheCommmonmdunewmndudthnwouldmmawnhdnwdofmehgbey

application for the matching funds system Even apart from 1ts constitutional shortcomings,? the

¥ Letter from Howard Dean, presidential candzdats, to Elien Wemtraub, FEC Char (Nov 12, 2003) (heremafter
Dean Letter) (attached hereto as Exhubat 11)

3 | etter from Elizabeth Dole, U' S Senator to Scott Thomas, FEC Charman (Dec 17, 1999) (heremafter Dole
Letter) (attached hereto as Exhibit 12)

% Ehzabeth Dole’s letter was recerved by the Commussion on December 20, 1999 The Commussion notified
Treasury of her withdrawal on December 22, 1999 See Dole Letter, Fed_Election Comm'n, The Record 6 (Feb
2000), avalable st bttp //www fec gow/pdfirecord/2000/feb00 pdf

% The statsment m Gophardt regardmg the pledge of certifications as coliateral m no way represents a
constitutionally permusible barmier to vohmtary withdrawal from the program  The gquid pra quo theory embodiod
m the Act and the Buckley and the Republican Nat’l Comm decisions forbads such hmitatsion Provided public
momes have not been released, the govemnment has provided no “guud” that can be used to extract a regulatory
“quo”™ The only relevant event for purposes of tnggermg the restrichons on expenditures and other legal lmnitations
13 the acceptance of public finds Private agreements that take place i antictpstion of such a reloass have no



DNC'’s nterpretation is contrary to both the language and likely purpose of this phrase m the
Gephardt Opmion (and i1gnonng the fact that the Comnussion can only lawfully establish a new
ommmmﬂ)”mw;mmdammnanMWmem

The more likely reason the Commussion noted a bank’s lack of security mterest 1n
Congressman Gephardt’s certifications was that 1ts regulations prescribe certain procedures to
pledge matching-funds certifications as secunty Under 11 CFR § 100 82, a loan secured by
primary matching-funds certifications satisfies the Commussion’s loan secunty requirements
when

(1v) The Loan agreement requires the deposit of the public
financing payments, contributions, and interest income pledged as
collateral into the separate depository account for the purpose of
retining the debt according to the repayment requirements of the
loan agreement, and

(v) In the case of public financing payments, the borrower
authonzes the Secretary of the Treasury to directly deposit the
payments into the depository account for the purpose of retinng the
debt 11 CFR § 100 82(e)(2)1v)~(v) (2007)

These procedures appear 1o protect the Secretary of the Treasury when public financing
payments have been pledged as a secunty interest By requinng that public financing payments
be placed 1n a separate depository account when such payments collaterahize a loan, the
regulations assure that the Treasury Department does not face uncertminty about who 1s entitled
to receive the payments ltlstﬂwn.thutheCommmonueognmdthesem
implications when 1t authored the Gephardt Opmmon?® Nevertheless, the language has no
applicability to the current Complaint 1n any event because (as explamed in detail below) both
the Bank and the McCain Campaign agree there was no such secunty mterest

The Loan Documents, reflecting the Parties’ clear mtent, did not create any secunty
interest 1n any matching-funds certifications Under Maryland law, which the Parties agreed
would govemn the loan transaction and which 1s based on the Umform Commercial Code, &
secunty interest 18 “an interest in personal property or fixtures that secures the payment or
performance of an obligation” U C C § 1-201(b)35) (2008) Moreover, “[the creditor] cannot

bearing on the relationship between the government and the candidats, which 13 the sole bams for ideniifying a guud

Qe
Psgzusc § 437RD) (2008) (“Any rule of law which 1s not stated 1 this Act or m chapeer 95 or 96 of Title 26
may be imtially proposed by the Commussion only as & rule or regulation pursuant 1o procedures established m
mﬂl(d)ofﬁuuﬂa")

B Alternatively, the statement could merely be a recaptulstion of the facts, m dicta, that had been presented to the
Commissson for purposes of rendering the advisory opumon  The Gephardt commuttes had stated that “the
Commismon's certification will not be pledged as securty for any loan during the Commuttes’s reconmderation of
s participation m the Matching Payment Act's public funding program * Gephagdiat2 Advisory opmons are
generally couched in terms of the facts presented by the party seeking the opmmon  But the recitatson of those facts
does not mean that they become legal requmrements binding on subsequent parties
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628 A2d 215, 219 (Md 1993) A security agreement must
notonlymdencethl’nﬂu mtent to create a security mterest 1n an item of property that 18
clearly defined, the agreement must also include the debtor’s specific grant of a security interest
to the secured patty Id at 399-401 Indeed, the “granting words™ are the gine qua nop of the
security agreement—"“necessary to indicate the intention of the parties to create a security
interest, and 1n the absence of such words, it seems rather clear that the parties did not intend to
create a secunty mterest * Id

The Loan Documents included a Secunty Agreement, and its operable provision
expressly excluded from the grant any and all interest 1n public matchmg funds, as follows

GRANT OF SECURITY INTEREST For vnlulble conndentlon,

secure the Indsbtcdnesa and agrees that the Lender shall have the
nghts stated in this agreement with respect to the Collateral m
addition to all other nghts that Lender may have by law

COLLATERAL DESCRIPTION The word “Collateral” as used
m this Agreement means  nventory, equipment, accounts [and
other property] Grantor and Lender agres that any
certifications of matching funds eligibility, mcludmgremednghts.
now held by [the Campaign] are pot them ng pled
mﬁortbelndebtednulmdmnotthemselmcoﬂueralfor
the Indebtedness or subject to this Secunty Agreement ¥

The Parties’ mtent was also plainly embodied in the Loan Agreement, which likewise
Mm&hmﬁnﬂsmﬁmﬁmthedumphonof"cwm “ltuexpreuly
understood and agreed that ‘Cqg : pec Kles ¢ tion matching fung
ﬂmhﬂmmheldbyBonowerand/orJohnMcCunnndmyngm,uﬂemdMof
Borrower and/or John McCain to receive payments thereunder™' Here, the Parties
unambiguously expressed their intent to exclude matching-funds certifications from the Secunty
Agreement's operative grant, so the Loan Documents are properly not subject to any alterative
mnterpretation  Sce Canaras v _Lift Truck Services, Inc, 322 A 2d 866, 873 (Md 1974) (“Where
a contract 18 plam and unambiguous there 18 no room for construction and 1t must be presumed
that the parties meant what they expressed™) The fact that the Parties did not, and did not
mtend to create any securty imnterest in any matching-funds certifications 18 confirmed by
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at the Yale Law School and an independent expert 1n banking law who, upon examining the

3 Secunty Agreement (as modified), at 1 (emphass added) Even prior 10 modification, the defintion of
“Colhuﬂ'mﬁeMAmmmﬂuﬂylenMﬂlymﬂ'mmmm
certifications Security Agreement, st

"Lunhmm(umodlﬂd).uﬂmphmm Even pnior to modfication, the definrtion of “Collateral™
mhLomAu;umMullyM.liymnhmmMmﬁndmm Loan
Agreement, at

10




lomtmsaeuonmddlofmmdulyﬁqdowmmcmwhﬂedthnthehmwu“umm
secured by matching funds certificates

The DNC’s suggestion that the Campaign “made a current pledge and encumbrance of
mmnghummveﬁmds”ﬂwughthcmnwummhnmﬂmdmnbutbemw
certificates as those “now held"*? 15 misgmded in law and 1n fact Among other fundamental
shortcomngs, 1t is simply not possible, as a matter of commercial law, to create a valid secunty
interest by imphication See Haft v_Haft, 671 A 2d 413, 417 (Del Ch 1995) (“[I]t is elementary
that the intention necessary to form a contract 1s not found mn the private subjective mental state
of either of the paries™) As explained more fully in the attached expert opmion letter of
Professor Macey, the DNC's argument that the Loan Documents’ mlence as to future
entitiements somehow implies that future eemﬁcutlonl are included as collateral 15 “logically
flawed and at odds with the Uniform Commercial Code ">

Moreover, the Bank’s attorneys at Dickstemn Shapiro LLP stated unequivocally that the
Bank never received a security interest in matching-funds certifications, before or after the date
of the Loan Documents

[Tlhe bank does not now have, por did it ever recejve from the
Commuttee, & security interest mn any certificaton for matching
fonds Any finding or determmation to the contrary would be
wholly inconsistent with the language of the loan documents, the
mtentmdundem-ndmgofthepnhuandbmc’?mpluof
banking, secunty, and umform commercial code law

Instead, the Bank and the Campaign understood that “[a]lny certifications of matching funds
ehigibility, including related nights, now held” included any certification the Campaign held or
was to receive based on all submussions for funds duning the Campaign's peniod of ehgibihity in
the Program (Hence the inclusion of the words “related nghts ™) As the President of the Bank
states 1n hus attached affidawit,

At the tme when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future nght of the Campaign to Matching Funds as
coliateral for the Loan, notwithstanding any date reference
pertaining to when certifications for Matching Funds might come
mto being The reason why the Loan Documents stated that the
exclusion (from collateral for the Loan) applied to Matching Funds
entitiements ‘now held’ (as opposed to ‘now held or hereafter
acquired’) was because the Bank's attorneys advised the Bank to

’E’“megpmwn.memumylm 14, 2008) (heremaftor Macey Opmnion) (sttached hereto as
I

:FBCCmphn.DmocmmchomnmS(Feb 25, 2008) (heremafter DNC Complamnt)
”wu‘z‘ms Bergman and Scott E Thomas, Attorneys, Dickstem Shapiro LLP, to Trevor Potter,
General Counsel, John McCam 2008, Inc (Feb 25, 2008) (emphasis added) (attached hereto as Exhubit 10)
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do s0, 1n order to avoid any inconsistency within the Loan
Domentaﬂntcmﬂdugmblymnpummttothe ‘Additional
Requirement’ section of the Loan Documents *

Thus, the Parties mtended to exclude from collateral any present and future nght of the
Campugnmmmhmg-ﬁmdsmﬁclhom.ngudlusofwhmthmmﬁmummw
existence ¥

Sumilarly, the DNC musconstrues language 1n the “Additonal Requirements” section of
the Loan Agreement as allegedly creating a “present encum however condrtional, of the
Campaign’s future mnterest in any entitiement to matching funds ™™ The Campaign did agree to
reapply to the Program and separately grant to the Bank a secunty mnterest in any future
matchmg-funds certifications 1t mught obtain but only 1n the event that the Campaign withdrew
from the Program 1n 2007 and then lost the New Hampshire primary election by more than ten
points (and made a sumilar promise 1n the December 17 Loan Modification Agreement), but that
conditional promise did not create a secunty interest At most, the language contractually bound
the Campaign to do something 1 the future, should the conditions precedent occur (which they
did not) While failure to perform this obligation could possibly create an action agamst the
Campaign for breach of contract, this does not transform the promise into a security interest
Professor Macey confirms this conclusion, stating that

[The DNC’s] interpretation of the text confuses an agreement to
potentially grant a secunty interest 1n the future with the actual

granting of a secunty interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a securnty interest in the
future, the text instead reaffirms that the Campaign had not already
granted [the Jasecuntymmmﬂuspartormyothupm
of the agreement

This same analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program’s spending lumuts or prevent it from granting a secunty interest 1 the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give nise to a secunty interest, as they do not
contain the requisite granting language Moreover, they do not, as the DNC Complamnt
erroneously asserts, lead to the conclusion that an implied secunty interest has arisen

The Loan Documents’ language 1s clear and explicit on this score Even 1if 1t were not,
the law 1s clear that “if the language under consideration 1s ambiguous or uncertain the court
must then determine the ntention of the parties™ Canaras, 322 A 2d. at 874 Notably, as the
affidavits of officers from both the Campaign and the Bank make plain, the Parties’ mtentwum
secure the subject loan with every asset of the Campaign gxcept matching-funds certifications
Thus 18 hardly surprising, given that both the Campaign and the Bank relied upon experienced

"WukmlA!I'11
ld_.Dl\mMI'IG
DNCOompllmtS
¥ Macey Opinion 3

“ Davis Aff 14, Watkms AfF 1.5
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election law counsel advising as to the prudence—under the most conservative interpretation of
exising gwidance, mcluding the Gephardt Opmron—of excludng the matching-funds
certifications from the loan collateral m order to preclude even a potential argument that the
Campaign had somehow foreclosed its nght to voluntanly withdraw from the Program !

The McCain Campaign did not commut 1tself to accept public funds and comply with the
Program’s spending hmits sumply by establishing ehgibility for the Program  Yet, the DNC
wrongly equates the Matching-Funds Application and the establishment of Program ehigibility
with the actual acceptance of public funds, as if those events were constitutionally equivalent
under Buckley > Its argument, then, 13 that establishing ehgibility stself 1s sufficient to forever
bind a candidate to the Program and to its spending hmits Buckley forbids thus result As
discussed, the Program must be voluntary And the Program 1s not voluntary if a candidate must
irrevocably tie humself to spending hmits merely to ask the Commussion if he 18 qualified to
recerve public funds By submutting the Matching-Funds Apphication, the Campaign agreed oply
to abide by spending limuts and other Program conditions if it accepted public funds dunng the
2008 pnmary elechion 11 CFR § 9035 1(d) (2007) ("The expendsture hmitations of 11 CFR
9035 1 shall not apply to a candidate who does not receive matching funds at any time dunng the
matching payment period ") (emphasis added), see also 26 US C § 9033(b) (2008) (provading
no statutory barner to withdrawal of ehigibility) The Campaign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending limits by only taking
steps to establish eligibility to participate in the Program

Seeking credibality for its supposition that the McCain Campaign 1s bound by virtue of its
mtial submussions and candidate letter, the DNC relies exclusively—and erroneously—on
Gephardt’s “binding contract” language, which Gephardt used to discuss the Program’s
dlg!blh%proeeu Gephardt was quite obviously invoking contractual terms only by way of
analogy ~ For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commssion rephied by saying that the Commission and the Treasury

! Bocause tho McCamn Campaign made no pledge of a security interest in the matchmg-funds certifications, the
DNC's allsgation that the McCain Campaign violated FEC reportng requirements by maccurately stating on the
Schedule C-1 that the collateral for the loan does not mclude “certification for federal matchmg funds™ or “public
financing” 13 without mert

< Thus 1 also an argument at odds with the fict that its own Char, Howard Dean, established eligibility and thea
withdrew from the Program and its spending lmits m the 2004 cycle

9 Immedchatoly after suggesting that the law of contracts provides the proper lons for viowing the 1ssue, the
Commission proceeded to analyze the question whether withdrawal s permtted m hght of the voluntary nature of
the program and the quid pro quo analysis emphasized m Buckley and Republhcan Nat'l Comm  Ths analysis
yelded the correct conclusion that withdrawal 1s permitted any tme before the finds are released Indeed, given
that withdrawal 15 permitted any time before funds are relcased, it u mystifying what the Commmsnion meant by
referring to the application for funds as crestmg a “binding contract ™ As stated, though, the Gephardt Commussion
viewed the contract-based analys:s as nothmg more than a useful analogy Gaphardt at 3 (“The Committes wishes
to reconsider tts decision to participate m the Matching Payment Act public finding program and mquires, i effect,
whether the Commussion would consent to a rescission of this contract ) (emphasis added)

13



Department “lack[ed] discretion to delay certification of eligible payments or payments of
certified amounts” because of statutory requirements Gephaxdt at 6 (“Thus, the Commussion
and the Secretary of the Treasury lack discretion to delay certification of eligible payments or
payments of certified amounts Consequently, requests for such delays cannot be granted ) It
correctly made no mention of contractual obligations to Congressman Gephardt or to other
presidential candidates The Commission only referenced statutes and regulations because 1t 1s
bound by statutes and regulations—not contracts—in admimstening the Program Simply put, if
the Comnussion 13 not actually bound by a contract n admunistering the Program, candidates
cannot be forced to participate n the Program on the theory that the Commssion has not yet
“rescinded” a metaphorical contractual obligation

The Commnssion 1n Gephardt could not have intended the contractual analogy to be taken
Isterally because under applicable admimstrative law concepts, an award of matching funds 1s not
of a binding contract In adminstrative law terms, an award of matching funds 1s a
“license”, and the process of determiming whether a candidate qualifies for such an award 1s
“licensing” See 5 USC §§ 551(8), (9) (2008) (Admimstrative Procedure Act defimtions of
“license” and “liconsing™) Licensing, 1n tum, 18 a type of adjudication See SUSC § 551(7)
(2008) The license here 1s a conditional one—it comes with regulatory restrictions attached
Candidates know tius, and hence they know that when they accept public matching funds they
become subject to restrictions on expendstures and other hnmitations But none of this transforms
the mere subrmssion of an application, and the Commission’s processing of the application, wnto
a binding contract If this were properly viewed as a bindmg contract, such that a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual nghts and remedies would be available, including the night to bring a
breach of contract suit aganst a party unulaterally rescinding a contract Surely the Commussion
could not, in this case, seek an order of specific performance requinng a candidate to accept
matching funds, nor could 1t sue for damages to recover its admumstrative costs 1f Senator
McCain had pulled out of a race before receiving public funds Establishing matchng-funds
ehigibility 15 a public admmstrative process, not a contractual one

The same would be true with typical licensing at other federal agencies, such as the
Federal Commumcations Commussion’s (the “FCC”) hicensing of broadcast nghts In that
instance, a company spplies for a broadcast license with the FCC, and the FCC checks over the
application to ensure it 1s 1n proper form If the company later decides to withdraw its
application, adminstrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before it 1s ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mund about whether they want licenses all the tme But nerther agencies nor courts analyze ths
process 1n terms of the law of contracts, and the Commussion should not conduct the regulatory

analys:s through such prism here

“ Even if this process 1a analyzed es & contract, where a party has rendered ieelf (or 13 otherwise) unable to fulfill a
condition of the contract, it thereby releases the other party of the requiremnent that the condition bomet Ses.0g,
Parsons v Brutol Dey Co, 402 P2d 839, 368 (Cal 1965) (“Each party to a contract has a duty to do what the
contract presupposes he will do to accomphsh ts purposs  Thus, ‘[a] party who prevents fulfiliment of a
condrion of hus own obligation  cannot rely on such & condition to defest hi own liability ™) As such, because

14



‘The DNC argues that the McCain Campaign recerved “a matenal, financial benefit from

' the certification of ehgibility for matching finds through the ability fo avail ttself of the

automatic nght of access to the ballot, 1n some states,"*’ and implies that this “benefit” somehow
requires the McCamn Campaign to accept matchmg funds and adhere to spending limutations
Thus argument 1s simply unfounded Buckley specifically establishes that a candidate 18 subject
to spending limitations only when he has accepted public matching funds Nerther Buckley nor
any other existing authonty supports the DNC's theory that the McCain Campaign 1s bound to
participate 1n the Program because 1t obtamned what the DNC incorrectly and vaguely designates
as some form of “matenal financial benefit,” through the McCain Campaign’s use of Program
cligibility to obtain access to the pnmary ballots in select states To be clear, measures used 1n
some states that allow Program-cligible candidates to qualify for presidential-pnmary ballots are
meant to provide states with a convenient method to measure a candidate’s electoral strength
Sce. eg. 15 Del Code Ann § 3183 (2008) (directing each political party’s charperson to
submit a hist of candidates “who have become eligible by the close of business on the preceding
day to receive payments from the Presidential Pnumary Matching Payment Account of the
Internal Revenue Code™) In essence, states view the matchmg-funds eligibility application at
the federal level (which includes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the pnmary
ballot in that state Notably, 1n no state utihzing this process does a candidate encumber—or
even submut—the actual certifications authonzing hum to receive matching finds Rather, the
showing 18 merely one of eligibility, which for the reasons we explained above, do not bind a
candidate to the Program, nor subject lum to its associated spending limits

II. OFFICIAL COMMISSION ACTION IS NEITHER REQUIRED NOR
APPROPRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN’S FROPER
WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCamn Campaign has a nght—and properly exercised that
nght—to voluntanly withdraw its Matching-Funds Application because 1t had never recerved
any public funds from the Treasury Department To the extent the Gephardt Optmon 1s read to
suggest that advance FEC approval 1s required before a candidate can voluntanly withdraw from
participation 1n the Program, as the DNC suggests, such reading 1s flawed for several reasons
Most fundamentally, such a requrement would represent an unconstitutional prior restramt on
the exercise of protected free speech nghts, given a candidate’s First Amendment nght to
conduct a campaign without spending muts Scc genemlly, Buckley, 424 US 1 No
proposition of First Amendment law 18 more clearly established than that the exercise of
protected speech nghts cannot be made conditional either on the discretionary approval of an
administrattve agency, or on an approval process that has no effective time it See FW/PBS.

the FEC 1s unable to fulfill a condition (release the Campaign from the Program) of the contract, it must release the

iy
DNC Complamt 6
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Inc v City of Dallas, 493 U S 215 (1990) (holding that “a prior restraint that fils to place ime
limsts on the tme within which the decisionmaker must 1ssue the license 15 impermissible™)

Moreover, even if the Gephardt Opinion 18 construed as requinng the Commission’s
approval of withdrawal, and insofar as the Commussion 1 unable to perform what 1n any event
must be no more than the mumsterial (bookkeeping) function of ruling on such requests promptly
(because 1t lacks a quorum or otherwise), this violates the candidate’s procedural due process
nghts The ability to conduct one’s campaign without spending limits 13 a significant Liberty
mterest See Bd of Regents v Roth, 408 US 564, 572 (1972) (protected liberty includes not
Just freedom from bodily restramnt but other nghts grounded i the Constitution) A candidate
cannot be deprived of such an interest without a timely heanng and decision See Logan v
Zimmerman Brush Co, 455 US 422 (1982) (procedural scheme that allows protected
entitlement fo be extingushed through admunistrative delay violates due process) If the
admnistrative scheme, as structured or as admimstered, fals to provide a ttmely decision, 1t
effectively extinguishes the hiberty interest 1n question, and does 50 11 a manner that violates both
procedural and—because of the core First Amendment interests implicated—substantive due

process

Interpreting the Gephardt Opinion as establishing a Commussion approval requirement 1n
this regard also defies basic tenets of admimstrative law The Act clearly distinguishes between
rules and regulations, on the one hand, and advisory opinions on the other, and 1n fact prohibits
the establishment of a regulation through an advisory opimion Seg2 U S C §§ 437f, 438 (2008)
The Gephardt Opinion therefore cannot be mvoked as the basis for any requirement not set forth
in the Act or 1n any regulation The statute provides “Any rule of law which 13 not stated 1 this
Act or 1n chapter 95 or 96 of Title 26 may be imtially proposed by the Commussion only as a rule
or regulation pursuant to procedures established 1n section 438(d) of this title” [d_at § 437Rb)
Consequently, insofar as the Gephardt Opimion 1s construed as either requinng advance
Comnmussion approval to withdraw (or, for that matter, as precluding withdrawal when
funds have been pledged as collateral, or as treating applications for matching funds as binding
contracts), the requirements are invalid because they were not adopted through an official
rulemaking procedure

For all of these reasons, an affirmative vote of the Comnussion (at such time as it has a
quorum) 18 not required to effectuate the McCamn Campaign’s withdrawal from the Program
Any mnterpretation of the Gephardt Opinion that muight support such a requirement should be
disclaimed to avoid the serious constitutional and statutory 1ssues that such a reading of the Act
would present Indeed, there 13 ample evidence that the Gephardt Opimion did not envision any
requirement of an affirmative vote of the Commission before permitting future withdrawals The
final sentence of the Commussion’s analysis states that “the Commission cautions that 1t must
receive any such wntten request no later than December 30, 2003, to provide the Commussion
with one business day to deliver a certification withdrawal to the Secretary of Treasury prior to
hus 1ssuance of payments on the first business day of the Presidential election year ” Gephardt at
4 The clear mmplication 1s that the action of processing a request to withdraw 1s purely
mumistenal, and the Commission has no discretion to deny a written request to witixiraw before
funds are disbursed This, of course, 1s entirely consmstent with the voluntary nature of the
Program and the quid pro quo structure it represents A candidate cannot be forced to apply for
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matching funds, and certanly does not need to obtan the Comnussion’s approval before
applying for funds Sumilarly, a candidate cannot be forced to abide by spending limats before
public matching funds are received—nor can he be forced to obtain the Commussion’s approval

before withdrawing an apphcation for matching funds
CONCLUSION

Senator McCain properly exercised lus nght to not participate 1n the Program He fully
retained this nght because he never accepted public funds, and 13 therefore not subject to the
Program's spending hmuts 1n light of his recent withdrawal Buckley, the Pnmary Matching
Payment Account Act’s terms and legislative history, Commussion regulations, and past Program
withdrawals all establish that to the extent the Commussion takes amy action on Senator
McCain's withdrawal notice, such action must be mumstenal i nature only, and given the
discussion on the ments described heremn, would merely validate the proper withdrawal notice
filed with the Commussion on February 6, 2008

17
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Respectfully Submutted,

-

Professor Charles Frikd

%ﬁ. P ppert”
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Trevor Potter

Todd Steggerda
Counsel

John McCain 2008, Inc
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Angust 13, 2007

The Honorable Robert D Lenhard, Chairman
Federsl Election Commission

999 E Street, NW

Washmgton, D C 20463

Dear Chairman Lenhard

As a candydate seekmg to become chgibie to reoeave Premdential prunary matching funds,
[ certifyy and agree to the followmng provisions as prescibed m 11 CFR §9033 1 and 1] CFR

§9033 2
1

In accordance with 11 CFR §9033 2(b)(1) and 11 CFR §9033 2(b)(3), I certzfy
that ] am secking the nommanion of the Republican Party for election to the Office
of President in more than one Stats 1 and/or my suthonzed commuttee(s) have
recerved matchable contnbutions, which m the aggregate exceed $5,000 from
resudents of each of at least twenty States, which with respect to any one person do
pot exceed $250 00

Pursuaat to 11 CFR §9033 2(b)(2), I and/or my authonzed commuttee(s) have not
mourred and wall not meur qualified campeazgn expenses i excess of the
expenditure limitations prescnibed by 26 US C §9035 and 11 CFR §9035

In accordance with 11 CFR §9033 1(b)(1), 1 acimowledge that I have the burden
of proving that disbursements made by me, and any of my authonzed
comnuttee(s) or agents are qualified campaign expenses as dafined at 11 CFR
§50329

Pursuant to 11 CFR §9033 1(b)(2), I and my suthonzed commuttee(s) will comply
with the documentsfion requmrements set forth m 11 CFR §9033 11

Upon the request of the Commusmion, ] and my suthonized committes(s) wall
supply an explamation of the connection between any disbursement made by me or
my suthonized comnuttee(s) and the campaign as presonbed by 11 CFR

§9033 1(b)3)

In accordance with 11 CFR §9033 1(b)(4), 1 and my authonized commuttee(s)

agree to keep and fiumsh to the Conunisnion all documentstion for matching fund
submugsions, any books, records (meluding bank records for all sccounts) and
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supparting documentation end other information that the Commussion may
requost

As provided at 11 CFR §9033 1(b)(5), I and my authonzed committee(s) agres to
keep and fixrnish to the Commismon all documentation relating to disbursements
and receipts inclnding any books, records (including bank records for all
acoounts), all documentation required by tius seotion (includmg those required to
be mamtaned under 11 CFR §9033 11), and other mfbrmation that the
Commusmion may request If] or my suthorized committee(s) maintams or uses
computenzed mformation containng any of the categonies of data histed n 11
CFR §9033.12(n), the comnuttee will provide computerized magnetic media, such
as magnetic tapes or magnetioc disketies, contaumng ths computentzed mformation
at the tunes specified m 11 CFR §9038 1(b)(1) that meet the requirements of 11
CFR §9033.12(t) Upon request, documentation explainmng the computer
system's software capabulities shall bs provided and such personnel as are
necessary to explam the operation of the computer system's software and the
computenzed ifbrmation prepared or mamtamed by the commattee(s) shall be
made availsble

As presonbed at 11 CFR §9033 1(b)X(6), [ and my authonzed committee(s) will
obtan and formish to the Commmssion upon request all documentation relating to
funds recerved and disbursements made on my bebalf by other political
commuttees and organizations associated with me

In accordance with 26 U S C §9038 and 11 CFR §9033 1(b)X7), I and my
authorizad commmttes(s) shall permit an sudit and an exammnation pursuant to 11
CFR §5038 of all recerpts and disbursements, wcluding those made by me, all
suthonzed comnnuttes(s) and any agent or person authorized to make expenditures
on my behalf ar on behalf of my authonzed commuttee(s) Iend my authonzad
commuttee(s) shall also provids any matenal required m cormection with an audit,
mvestigation, or exanunation conducted pursuant to 11 CFR §9039 [and my
suthonzed commities(s) shall facahitate the audit by making available 1n one
ceatral location, office space, records and such personnel as are necessary to
conduct the sudit and exanunation, and shall pay sny smounts requred to be
repaxd under 11 CFR §9038 and 11 CFR §9039

Pursuant to 1] CFR §9033 1(b)(8), the person listed below 15 entitled to recerve
matohmg fund payments on my behalf, winch will be dopomted wnto the listed
depository, whach I have demgnated as the campmgn depomitory  Any changs in
the ixformation required by tius paragraph shall not be effectrve until subsmitted to
the Comnussion 1n a letter igned by me or the Treasurer of my suthonzed

puncipal campaign commutites

Name of Person Joseph Schmuckier, Treasurer, Jolm McCun 2008
Mnling Address P O Box 16118, Arimgton, Virgmua 22215
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Dengnated

Depomtory BB&T

Address 1909 K Street, NW
Washmngton, DC 20006

XTI  Pursuant to 11 CFR §9033.1(b)X9), 11 CFR §9033.1(b)10), and 11 CFR
§9033 1(b)(11), I and my authorized commuttes(s) will: (A) prepare matchmg
fond submssions 1n acoordancs with the Federal Election Conumussion's
Guidelme for Presentation in Good Order, including the provision of any
magnetic media pertaining to the matchung fund submissions and which conforms
to the requirements specafied at 11 CFR §9033 12, (B) comply with the applicable
requrements of 2U S C §431 gtaag 26 USC §9031 ot gog and the
Commssion's regulations at 11 CFR Parts 100-300, and 9031-9039, (C) pay any
oivil penalties included m & concihation agreement or otherwise imposed under 2
g:&mumwnlﬂwdwm-dmm@)www

XO Pursuantto 11 CFR §9033 1(b)X12), any telovision commercial prepared or
distibuted by me or my authonzed conmmttes(s) will be prepared 1n a manner
which ensures that the commercal contains or 13 accompansed by closed
captioning of the oml content of the commercial to be broadcast in line 21 of the
vertical blanking mterval, or 13 capable of bemg viewed by deaf and hearing
imparred indrviduals via any comparable successor technology to line 21 of the
vertical blanking iterval

Sigued cf -

* 11 CFR §5033 2(s)(1) requires the Candidats and Commuttes Agrecments and Cestifications to
be signed by the Candidate

cc  The Honomable David M Mason

Vice Chairman
Federal Election Commussion




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

e

John McCam/John McCam 2008, Inc )

CERIIFICATION

) I, Mary W Dave, Secretary of the Federal Election Commussion, do hereby

. certify that on December 19, 2007, the Commussion decided by a vote of 5-0 to

a1 nohfy the Secretary of the Treasury that John McCaun/John McCuun 2008, Inc are
[

S entitled to recetve payment from the Presidential Primary Matching Payment

Account in the amount of $5,812,197 35

Commussioners Lenhard, Mason, von Spakovsky, Walther, and Wentraub
voted affirmatively for the decision

Shucwmbis 12007 Dirleas. Hurrie-

Secretary of the Commssion
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February 6, 2008

VIA HAND DELIVERY

The Honorable Day:d Mason, Chaurman The Honorable Ellen Wemtraub, Vice Chair
Federal Election Commussion Federal Election Commssion

999 E Street, NW 999 E Street, NW

Washington, DC 20463 Washmngton, DC 20463

RE John McCain 2008, Inc

Dear Commussioners

Thus letter 18 to adviss you that I, on behalf of myself and John McCaimn 2008, Inc , my principal
campaign commuttee, am withdrawing from participation in the federal pnimary-election funding
program established by the Presidential Primary Matching Payment Account Act No funds have been
paud to date by the Department of the Treasury, and the certification of fumds has not been pledged as

secunty for private financing
I will make no further requests for matching-fund payment certifications and will not accept any
matching-fund payments, mcludmg the mmtial amount and other amounts certified by the Commussion 1n

connection with my campaign’s previous submussions My campaign has not submutted to the
Department of Treasury any bank account information and will also mform them directly of our

withdrawal from the matching funds system

Should you have any questions or desire any additional mnformation, please contact my counsel, Trevor
Potter, at 703-418-2008

Sincerely,

A

Senator-AZ

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judith Tillman, Commussioner, Dept of the Treasury Financial Management Service

*

PO Box 16118 | Arkngton, VA 22215




.-
't
[+

L]

ek
!::,‘

)
o
e

Umnted Sm‘l‘xm:ry
401 14" Street, SW

Washington, DC 20227
RE John McCain 2008, Inc

Dear Commussioner Tillman

Thus letter 13 to advise you that Senator John McCamn and John McCam 2008, Inc have withdrawn from

participation m the federal primary-election funding program established by the Presidential Pnimary
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal

Election Commussion 1s enclosed

Senator McCam and John McCain 2008, Inc will make no requests for matching payments and will not
accept matching-fund payments, including the mitial amount and other amounts certified by the Federal
Election Commussion 1n connection with previous submussions John McCain 2008, Inc has not
subnutted any bank account mformation to the Department of Treasury

Should you have any questions or desire any additional information, please contact me at 703-418-2008

Smecerely,
General Counsel
John McCain 2008, Inc

cc The Honorable Henry Paulson, Secretary, Department of the Treasury
The Honorable David Mason, Chairman, Federal Election Commission
The Honorable Ellen Weintraub, Vice Charr, Federal Eloction Commission

*

PO Box 16118 | Arlngton, VA 22215
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

February 19, 2008

Senator Johm McCam
John McCam 2008, Ino
Post Office Box 16118

Arlington, Virgina 22215

Ro Johm McCam 2008, Inc (LRA 731)

Dear Senator McCamn

This 1s m response to your letter dated February 6, 2008, recerved by the Commission
late February 8, advising that you are withdrawing from the Premidential Pnmary Matching

Payment Program

As you may be aware, m Advisory Opiion 2003-35 (Gephardt), the Commussion
balanced the voluntary nature of participatng m the Matchmg Payment Program with the
contractual obligations a candidate commuts to once he secks and receives Commussion
certification of eligibility to receive payments under the Matchung Payment Program The
Commmssion made clear that a candidate enters nto a bmdmg contract with the Commussion
when he executes the Canchdate Agreements and Certifications AO 2003-35 The Commussion
stated that 1t would withdraw a candidate’s certification upon wnitten request, thus agreemg to
rescind the contract, so long as the candidate 1) had not recerved Matching Payment Program
funds, and 2) had not pledged the certification of Matching Payment Program funds “‘as secunty

for private financing * Jd

Accordingly, we consider your letter as a roquest that the Commusasion withdraw its
provious cerufications Justas2 U S C § 437¢c(c) required an affirmative vote of four
Commissioners to make these certifications, 1t requires an affirmative vote of four
Commussioners to withdraw them Therefore, the Commussion wiil consider your request at such

tune as it has & quorum

We note that m your letter, you state that neither you nor your commmttes has pledged the
certification of Maiching Payment finds as secunity for private fimancmg In preparation for
Commussion consideration of your request upon establishment of 2 quorum, we mwvite you to
expand on the rationale for that conclusion, meludmg but not imsted to addressing the followmg
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Pebrusary 19, 2008
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provisions of the loan agreement executed between Joln McCam 2008, Inc , and Fidehty and
Trust Bank of Bethesda, Maryland on November 14, 2007, as modified on December 17, 2007

The paragraph entitled “Additional Requirements” set forth m the Affirmative
Covenants section of the November 14 agreement (page 2), as well as the
December 17 modification to that paragraph (page 2 of the modification)

The references to matching fimds 1n the paragraph entitied “Collateral
Description” set forth m the November 14 “Commercial Secunty Agresment”
(page 1 of that agreement) (The paragraph contamns no referencs to certifications
of matching fund eligibility or related nghts obtmned after January 1, 2008, thus
apparently bringmg any such certifications that might occur within the
paragraph's more general description of the collateral for the lme of credit )

The December 17 modification to the paragraph just mentioned (page 3 of the
modification), which removed the reference to certifications and related nghts

“currently possessed by grantor or obtamned before January 1, 2008” and replaced
1t with a reference to certifications or nights “now held by Grantor{ ]”

We would appreciate receiving any response you choose to make by not Iater than March
7,2008 If you have any questions, pleass contact Lawrence L Calvert, Associate General
Counsel, or Lorenzo Holloway, Asmistant General Counsel, at (202) 694-1650

Smcerely,

Lot P Pt

DmdMMlaon

cc The Honomable Judith Tillman, Commussioner,
Fmancial Management Service, Department of the Treasury
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DISTRICT OF COLUMBIA )
) ss
CITY OF WASHINGTON )

Personally appeared before me the undersigned, Barry C Watkins (the
“Affiant™), who bemg duly swom accordmg to law, deposes and says on oath, as follows

1 1am the Pressdent and CEO of Fidelity & Trust Bank (the “Bank”)

2 1 have personal knowledge of the facts and circumstances relating to the loan (the
“Loan”) provided by the Bank fo John McCam 2008, Inc. (the “Campaign”)
pursuant to a certain Business Loan Agreement dated November 14, 2007 (as
amended on December 17, 2007 pursuant to a certamn Loan Modification
Agreement, the “Loan Agreement”), a certain Commercial Security Agreement
dated November 14, 2007 (as amended on December 17, 2007 pursuant to the
herembefore referenced Loan Modification Agreement, the “Secunty
Agreement”) and certamn other documents, instruments and agreements relating
thereto (together with the Loan Agreement and the Security Agreement,
collectively, the “Loan Documents™), in each case by and between the Bank and
Campaign

3 The Loan was consummated n the normal course of the Bank’s business.

4 At the outset of negotuations for the Loan, the Campaign mformed the Bank that it
was unwilling to grant to the Bank a security interest mn federal matching funds
(the “Matching Funds™) as collateral for the Loan because the Campaign wanted
to remam free to withdraw from the Matching Funds program (the “Program™) st
all tmes prior to the Campeign’s recerpt (if any) of Matching Funds from the
Department of the Treasury of the United States of America, and any pledge of
Matchmg Funds to secure repeyment of the Loan might affiect the Campaign’s
ability to wathdraw from the Program.

5 Tho Bank determined that it had adequate security for the Loan without & pledge
of Matching Funds from the Campaign The Loan was collateralized with

specific tangible and mtangible personal property, mchudng, without limitation,
coninbutor hsts, key-men life msurance and future contributions from donors, but

DSMDB-2411500v06



=y
o

BG4421129

not Matchmg Funds or any of the Campaign’s night, title or mterest with respect
thereto The Loan Documents expressly excluded Matching Funds from
“Collateral” for the Loan pursuant to the operative grant clauses contained therem
and did not create a security mterest m any Matching Funds, past, present or
future.

6 Although the Loan Documents contamed provisions contemplating the possibility
that the Bank mught, m the future, be granted a security mterest m future
certifications of Matchmg Funds, these provisions were operative if, and only if,
scveral circumstances descnibed i the Loan Documents were to occur (winch
never did) !

7 At the ime when each of the Loan Documents was executed and delivered by the
Campaign, the Bank intended to expressly exclude any present and future nght of
the Campaign to Matching Funds as collateral for the Loan, notwithstanding any
date reference pertaming to when certifications for Matchmg Funds mght come
mto bemng The reason why the Loan Documents stated that the exclusion (from
collateral for the Loan) applied to Matching Funds entitlements “now held” (as
opposed to “now held or hereafier aoquired™) was because the Bank’s attomeys
advised the Bank to do 80, m order to avoid any mconsistency within the Loan
Documeats that could arguably anse pursuant to the “Addrtional Requirement”
section of the Loan Documents (as descrnibed m paragraph 6 above) Such an
inconmstency could arise if the Campaign later granted to the Bank a secunity
interest m certifications for Matching Funds that came mto effect as a result of a
withdrawal of John McCain from the Program, the consequent nullification of the
August 2007 qualification and its related certifications, a subsequent re-entry of
Jobn McCain mto the Program, and the issnence of new certifications ansing
from that later qualified status However, the “now heid” language was not

! If Senator McCam withdrew from the Program and thereafter finled to win or place
within st least 10 percentage points of the winner of the New Hampslure primary (or the
next pnmary or caucus), the Losn Documents required the Campaign to seek to reenter
the Program and, 1f the Federal Election Commussion voted to find the Campaign
qualified and then certified contributions to the Campeign for Matching Funds, to grant to
the Bank a security mierest m the new Matching Funds certifications.
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intended to create a security mterest m any Matchmg Funds certificates received
at anty pomt durmg the period of eligibality resultmg from the August 2007
qualification and prior to withdrawal from the Program

8 Inorder to pernut the Bank to obtain a pledge of Matching Funds as collateral for
the Loan m the future 1f circumstances warranted 1t (as described in paragraph 6
above), and in order to preserve the Campaign’s nght to Matching Funds
entitlements, certam provisions were mcluded withm the Loan Documents that (1)
required the Campaign to remain within the spendmg limits imposed by the
Program (nrrespective of whether the Campaign opted to remam m the Program or
withdraw from the Program and opt m at a later date)?, and (if) prohibrted the
Cempaign from assigning, pledging, loasing, grantng a security mterest m, or
encumbermg any of the Campaign’s nght, title or nterest n and to Matching
Funds The Bank determuned that the foregoing provisions, among others, were
necessary and appropnate m the absence of having a security mnterest 1 and to

Tovuuip

9 Further, affiant sayeth not
Swom to and subscribed before me thig2d day of March, 2008

JENIFFERA META . ..
PRINCE GEORGES COUNTY Ynflen "'\m‘z!"
MARYLAND Notary Public
MY COMMISSION EXPRES SEPT Y SEAL)

2 I the Campaign were to withdraw from the Program, a consequent nullification of all of
mmlﬁmhmmhhou::;mmﬂmumbwzwd
ammmwmnmmmmhmm
of the Program at all tmes.
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LOAN MODIFICATION AGREEMENT

THIS LOAN MODIFICATION AGREEMENT (tins “Modification™) lunlclulm,l_'Lu
day of December, 2007, by and between () FIDELITY & TRUST BANK, a Maryland baaking
corporation having an office at 4831 Cordell Avenue, Betheads, Maryland 20814 (*Lender™); and (u)
JOHN MCCAIN 2008, INC., a Delaware corporation having an address of P.O. Box 16118, Arimgton,
Virginla 22215 ("Borrower”). All capstalized torma used but not defined herein shall have the meaning
attributed to such terms in the hereinafter referenced Loan Agresment

WITNESSETH THAT:

WHEREAS, pursusat to the terms and oconditions of a certain Business Loan
dated November 14, 2007 (as the same may be modified or amended from time to time, the "Losn
Agreement”), by and between Bosrower and Lender, Borrower obtained a loan and certain other financial
accommodations (collectively, the “Loan™) from Lender in the original principal amount of Three Million

and No/100 Dollars (33,000,000 00), and

WHEREAS, the Lomn is (1) evidenced by a certain Promussory Note dated November 14,
2007 (together with any and all extensions, renewals, modifications, amendments, replacements and
substitutions thereof or therefor, the “Note™), made by Borrower and paysble to the order of Lender m the
orignal principal amount of Three Million and No/100 Dollars ($3,000,000 00), and (u) secured by,
among other things, a certain Commercial Security Agrooment dated November 14, 2007 (as the same
may be modified or amended from tume to time, the “Security Agreement”™), encumbermg substantially all
of the assets of Borrower, and

WHEREAS, Borrower has requested that the principal emount of the Loan be moreased from
Three Million and No/100 Dollars ($3,000,000.00) to Four Million and No/100 Dollars ($4,000,000.00),
and Lender has agreed to incresse the principal amount of the Losn pursuant to Borrower’s request,
subject to the terms and provisions of this Modification which shall itself evidence the morease to the
prmoipal smount of the Loan and Note, and certam other modifications to the Note, the Loan Agreement,

the Security Agreement and the other Loan Documents, as heremnaftor provided

NOW THEREFORE, for Ten Dollars (310.00) and other good and valunble considerstion,
the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows*

1. The foregoing recitals are hereby moorporated herein by this reference and made &
part hereof, with the same foroe and efibot s if fully set forth herein

2 Sulyect to the terms of this Modification, the prinoipal amount of the Loan is hereby
increased from Three Million and No/100 Dollars ($3,000,000.00) to Four Million and No/100 Dollars
(34,000,000 00), and all references to s losn amount of “$3,000,000.00" or *Throe Million and 00/100
Dollars™ set forth in the Note, the Loan Agreement, the Security Agreement or any other Losn Document
are hereby substituted and replaced with “$4,000,000.00" and “Four Million and 00/100 Dollars®™, as

3. The addrtional One Milhon and No/100 Dollars ($1,000,000.00) of Losn prooceds

the prowvisions of the Loan Agresment applicable to advances and disbursements of Loan prooseds
gonerally, and (h) exoopt as gtherwise expressly provided in this Modification below, ssoured by
comparable lens and security interests on all coligteral heretofiwe securing the Loan.
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4, Without limiting anytiung sst focth in this Modification to the contrary, certam
provizons of the Losn Agreement are hereby modified as follows:

(2) The paragraph entitied “Additional Requirement” set forth m the Affirmative
E::mhmﬂmdﬂanWhh*yddﬂdmhmﬂWnthmWn

thisty (30) days of sald primary or

!
§
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i
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public matching funds program 1s provided by Borrower or John MoCain to the
Federal Blection Commussion.”

®) mmmummmmwmn
COMMISSION'S MATCHING FUNDS PROGRAM?” set forth in the Loan Agreement is hereby deleted
in its entirety and the following substituted m lieu thereof?

“*COMPLIANCE WITH THE FEDERAL ELECTION COMMISSION'S
MATCHING FUNDS PROGRAM. Bormower agrees and covenants with
Lender that while this Agreement 13 in effect, Borrower shall not, without
Lender's prior written consent, exocoed overall or state spending limits imposed
under the Federal Matohmg Funds Program, Irrespective of whether Borrower is
subject to such program as of any applioable date of determination "

(c) The paragraph eatitled “STATUS OF CURRENTLY HELD
CERTIFICATIONS OF MATCHING FUNDS" set forth in the Loan Agreement is hereby deleted in its
entirety and the followmg substituted in lisn thereoft

“STATUS OF CURRENTLY HELD CERTIFICATIONS OF MATCHING
FUNDS, Borrower and Lender agree that any certifications of matohing finds
eligibility now held by Borrower, and the raght of Bosrower and/or John MoCain
:'mﬂ'mwm- under such certrfications, are not (and shall not be) collateral

(d) The definition of “Collsteral” set forth in the “Definitions™ section of the Losn
Agrosment 1 hereby deleted in lts entirety and the followmg substituted in heu thereof:

“Colisteral. The word “Collsteral® means all property and assots granted as
ocollateral security for the Loan, whether real or personal property, whether
MMwMMmenhmmm
granted In the form of a security interest, mortgage, collateral mortgage, deed of

2
DSMDB-2368018



() Thedefimtion of “Nots™ set forth in the “Defimtions” seotion of the Loan
- Agreement is borobry daleted In s catirety and the followmg substituted m Bou thereof

o “Nots The word “Note” means the Promussory Noto dated the dato hereof,
y exscuted by Borrower and payable to the order of Lender in the origmal principal

" amount of $3,000,000, as inoreased o & fce smouat of $4,000,000 00 pursuant

), to that cortain Modification Agreement dated Docember {77, 2007, by and
<1 between Bormower and Lender, together with all other amendments,
T modifioations, extensions, renewals, replacements, restatements and substitutions

D thereof or therefor "

)

-4 () The paragraph entitied “Collsteral Desorption” set fosth n the Security
Agreement 13 hereby deleted 1n its entirety and the following substituted m Heu thereoft

Jocated, m which Grantor 13 grving to Lender a security mterost for the payment
of the Indebtedness and performance of all other obligations under the Note and
this Agreement

All mveatory, equipment, accounts (including but not limted to all health-care-
insurance receivables), chatiel paper, instruments (moluding but not limited to all

promissory notes), letter-of-credit rights, letiors of credit, doouments, deposrt
accounts, mvestment property, money, other nghts to payment and performance,
and general intangibles (Including but not limited to all software and all pxyment
intangibles); all odl, gas and other minerals befbre extraction; all oil, gas, other

mmmmmjwmuunmudmm
M}dudﬁbbhﬂ.m. Grantor and Lender agres that
any ontifications of matohmg eligibility, including related rights, now held
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Agreoment. Grantor agrees not to sell, transfer, convey, pledge, hypotheoats or
otherwise transfer to any person or entity sny of its present or future right, title
and intercet in and to the public matohmg funds program or any oertifications of
matohing funds eligibihty, including related rights, issued with respect thereto
without the prior written consent of Lender.”

S As a condition procedent to the effectiveness of this Modifioation, (1) the face amount
of the Policy on the hifs of John MoCain shall be increased from $3,000,000 00 to $4,000,000.00, (1)
evidence of such morease shall be provided by Borrower to Lender 1n form and substance acceptable to
Lender in all respects, and (iu) the Assignment shall be deemed modified acoordingly

6 mmmumu@udmﬂ,m.m
wmmmmmdhunmsmmm and unpaid
Interest thereon has been paid when dus, (b) there are no set-offs or defonses sgamst, and no defaults or
Events of Default under, the Note, the Loan Agreement, the Security Agreement or any other Loan
Dm(a)h“mmm«mmmmuhmdmﬂm

would constitute a defsult or Event of Defanit under the Note, the Loan Agreement, the Secunty

w«meM(d)hMMMdBmmMm
the Nots, the Loan Agreement, the Securily Agreement and all of the other Loan Documents are horoby

remade and redated as of the date of this Modifiostion and are trus, comect and complets in all respects as

mmdm'm)m ()hlbeonduly:!‘innndlwdl il eup::::dw.md(:nog)o:
(1

notnqmnﬂnmmtormnlofwmcnﬂywﬂebhummm

7. As a condition precedent to the effectiveness of this Modification, Borrower shall pay
all of Lender’s costs and expenses associated with this Modificstion and the transactions contemplated
bereby, including, without Limitation, Lender’s legal foes and expenses

8 The execution and delivery of this Modification and any aot, proceeding or payment

defauit under the Nots and/or the other Loan Documents, and Lander spectfically reserves all claims of
any kind that Lender may now or hereafter have against Borrower and/or sny other obligor, moluding

without limitation, Lender’s claims for payment m full of the amounts dus under the Nots, the Loan
the Security Agresment, and the other Loan Documents, and indemnity, contribution snd set-

off, and any and all such rights, interests, defenscs, offsets and causes of action are hereby exprossly
reserved and preserved

9 Borrower and its succossors and assigns, bereby jomntly and
sovenally, and and FORBVER WAIVE and
Habilitics, defenses, affirmative defenscs,



admission by Lender of the existence of any such claims or of liability for any matter or precedent upon
which any liability may be asserted.

10 In the event of s conflict between the provisions of this Modifiostion and the

provissons of the Note, the Loan Agreement, the Security Agreement and/or the other Loan Documents,
the provisions of this Modification shall govern and control to the extent of such conflict

11 This Modification shall evidence the modificatsons to the Nots, the Loan Agreement,
the Seourity Agreement and the other Loan Documents described herem above.

12,  Exoept as hereby expressly modified, the Note, the Loan Agreement, the Security
Agreement and the other Loan Documents shall be and remain unchanged and in full force and effect, and
the same 1s hereby expressly approved, ratified and confirmed.

13.  This Modifiostion shall be governed by the laws of the State of Maryland and shall
be binding upon and inure to the benefit of the parties hereto and therr respective sucoessors and assigns

14 This Mod:fication may be executed m sny number of counterparts, sach of which
shall be deemned an onginal and all of which together shall be deemed one and the same instrument Bach
party agrees to be bound by 1ts faceimile mgnsture

[remainder of page misntionally left blank — signatsere page follows]
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IN WITNESS WHEREOYF, the undersigned have oxecuted this Modification on the day and
year first above waitten

WITNESS Borrower:
JOHN_EI?CMNZODB.!NC.
C S A DS~
Nams %-:' Rwcuwma D HAVS

" Qresonatt

. ol
)
County of )

m“wﬁhﬁmdmw.m.w
&\M !mis , 88 the of John MoCain 2008, Inc , a Delawsre
corporation, bemg ressonsably well to me (or sstisfactonly proven) to be the person who

executed the foregong document, being authormzed 10 do 90, acknowledged the same to be the sct and

N DugLlyn.

(1, ]
Commission Bxpires Deo 31, 8011

DSMDB-2368018
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Richard Davis, being first duly swom upon oath, deposes and states the following

1 I am President of John McCain 2008, Inc , (the “Campaign”), and function as the
Manager of the McCain Campaign

2 I have personal knowledge of the facts and circumstances relatmg to the Ime of
credit (the * '") between John McCain 2008, Inc and Fidelity & Trust Bank of Bethesda,
Maryland (the “Bank™) The Loan was negotiated at arm’s length, and the Bank informed us it
was 1n the ordinary course of the Bank’s busmness

3 In August 2007, Senator McCain filed an application with the Commussion to
determine his ehgbility for the federal matching-funds program for the primary election
("Program™) Senator McCain and the McCain Campaign stated at the time that the purpose of
qualifying for the Program was for the Campaign to preserve the option of participating 1n the
pnmary matching funds system, but that no decision had been made whether the Campaign
would actually accept public funds from the US Treasury

4 From the onset of negotiations with the Bank to obtain a line of credst, the
Campaign expressly stated that it was seeking a loan that would pot be secured by any federal
matching-funds certifications, whether past or future All negotiations with the Bank concerning
the Loan were based on this express statement The Bank concluded that the Loan would be
adequately securitized, and the Bank would have adequate assurance of repayment, without their
obtamning a secunity mterest 1n matching-funds certifications

5 On November 14, 2007, the Bank and the Campaign executed three principal
documents to memonahze the Loan a Busmess Loan Agreement (the “Loan Agreement™), a

1
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Commercial Security Agreement (the “Security Agreement™), and a Promussory Note (the
“Note™) (collectively the “Loan Documents™) Under the Loan Documents, the Bank extended a
$3 million line of credit to the Campaign On December 17, 2007, the Bank and the Campaign
executed a Loan Modification Agreement that increased this line of credst to $4 milhion At the
time the November 14, 2007 documents were signed, it was our expectation that we would make
a decision on withdrawal from the Program on or before December 31, 2007 (and thus prior to
the expected January 2 payments by the U S Treasury to Program participants, since receipt and
acceptance of such funds from the Treasury would have obligated the Campaign to remain 1n the
Program and subject itself to spending imitations) When the December 17 Loan Modification
Agreement was signed, 1t had become clear that the U S Treasury would not be making
payments 1n January, and hikely not until March, which meant as a practical matter that the
Campaign would not have to make a decision prior to December 31, 2007 on whether to
withdraw from the system The documents were accordingly modified to reflect thus change

6 When the Campaign negotiated and executed the Loan Documents and Loan
Modification Agreement, 1t expressly intended throughout the process (and understood the
Bank’s intent to be 1dentical) that no secunity interest of any sort in the Campaign’s matching
funds entitiement would be provided to the Bank Therefore, the Campaign intended to
expresaly exclude from defimtion of “collateral” any and all the matching-funds certifications
obtamned from the FEC at any time as a result of Senator McCain's August 2007 qualification for
eligibility to participate 1n the matching funds program For this reason, the Loan Documents
and the Loan Modification Agresment were drafted to create no security interest in any
matching-fund certifications, past, present or future The Campaign explicitly understood from
legal counsel and the Bank that the Campaign’s December 1, 2007 and January 1, 2008
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matching-funds submissions and any other submissions and certifications stemming from the
August 2007 quahification were all excluded from the definttion of “collateral” as “certifications
now held, and related nights” (and through other provisions contaned 1n the Loan Documents
reflecting the parties® intent)

7 The only circumstances under which the Bank, 1n the future, could have been
granted by the Campaign a security interest in any matching funds never occurred If Senator
McCain withdrew from the Program and subsequently failed to win, or place within at least 10
percentage pomts of the winner n the New Hampshire pnmary (or the next primary or caucus,
under the Modified Loan Agreement), and the Senator thereafter re-applied to the Program, was
declared eligible by a fully-constituted Comnussion, and made new matching funds submissions
which resulted 1 new certifications from the FEC Since these circumstances did not occur, the
Campaign at no time took any of the further steps that would have been required to provide to
the Bank 1n the future a secunity interest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan tn 1ts entirety

i~ Vo

Richard Davis
President
John McCain 2008, Inc

County of Arlington
Commonwealth of Virgima
The foregoing mstrument was subscribed and sworn

before me thus day of MARLH 2008 by

Public
Notary registration mmber __ 414 7192

20l
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February 25, 2008

VIA HAND DELIVERY

Chayrman David Mason
Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE John McCain 2008, Inc

Chairman Mason

This responds to your February 19, 2008 letter concerning Senator John McCam's
February 6, 2008 withdrawal from the federal pnmary-election matching funds program
established by the Presidential Pnmary Matching Payment Account Act (“the Program™)

The Federal Election Commission recogmuzed mn Advisory Opimion 2003-35 (Gephardt
for President) that the Supreme Court’s Buckley opmmon found the Program to be coastrtutional
because the Program 13 voluntary As a result, candidates have a constitutional nght to withdraw
from the Program The Commussion in Gephardlt expressed its view that tius constitutional nght
to withdraw was conditioned on the candidate not recesving Program funds from the U S
Treasury and not pledgmg Program certifications received from the FEC as secunity for pnivate
financing The campaign has received no funds from the U'S Treasury, and has notified the
Treasury that 1t will not accept any such funds Conmstent with the reports to the FEC noted in
your letter, the campaign did not use its federal matching fund certifications es secunity for the
campaign’s bank loan, as discussed further below

Two previous presidential candidates were certified by the FEC as qualified to participate
in the Program and withdrew prior to receaving federal funds. Democratic National Committee
Chair Howard Dean (a presidential candidats during the 2003-2004 election cycle) qualified for
the Program m June of 2003, but withdrew on November 12, 2003 Sumilarly, Republican
candidate Blizabeth Dole withdrew from the Program on December 17, 1999 after qualifying
esrher that year

In your letter, you stated your behef that “Just as 2 USC Section 437c(c) required an
affirmative vots of four Commussioners to maks these certifications, it requires an affirmative
vote of four Commussioners to withdraw them ™ We respectfully disagree with this conclusion
for the following reasons First, 2 USC 4370(c) contains no such requirement as a condition for
withdrawal This was recogmized by an FEC spokesperson who accurately told the Associated
Press that although "[t]be statute says a vote of four commussioners 15 required to certify
someone as ehgible,  [t]here is nothing in the statuts that talks about withdrawmng from the

*

id for MeCam 2000
PO Bex 16118 | Arlingion, VA 32215




o
=
4%
vl
" |

o
.'

¢

o
59
[ |

program " Second, the FEC's regulations are simularly silent on the subject Third, your letter
cites Advisory Opinion 2003-35, issued to former Congressman Gephardt, which outlined
procedures the Commussion chose to follow 1n that instance The procedure mcluded an
affirmative vote by the Commission accepting Congressman Gephardt’s withdrawal from the
Program (a sumilar procedure was followed 1n the Dole and Dean withdrawals) However, this
Adwvisory Opimmon does not establish a legal regiarement that the Commission must approve all
withdrawals from the Program As you are aware, the statute prolubifs the Commssion from
establishing regulatory requirements through an Advisory Opmmon 2 USC 437f{b) The
Commussion has not taken the numerous additional steps through a formal rulemaking procedure
with notice and conunent that would be necessary to mcorporate the Gephardt Advisory Opumon
procedures mto 1ts regulations and make them binding on the Commussion and on candidates
participating mn the Program

Thus 1s particularly important in Iight of the extraordinary circumstances i which we and
the Commussion find ourselves at this ttme Senator McCain submutted his withdrawal letter on
February 6® of this year, and as your February 19® letter notes, the FEC does not currently have
the mummum number of Commussioners necessary to conshituts a quorum and conduct business
We believe this necessanly means that the Commission carmot determme at this ttme whethera
vote 1s required to recogmze and accept Senator McCam’s withdrawal (as you conclude) or
whether lus withdrawal occurred sutomatically upon his February 6® notification (s we belseve
1s the case) Accordingly, we understand the current status to be that once & quorum exasts, the
Senator’s withdrawal letter wall be presented to the Commassion for its decision on whether any
further action 1s required Even 1f the Comnusmon concludes that a voto 18 necessary, we are
confident that the Commission will find that 1ts role 1s “mumstenial” mn function, and that the
Program”s voluntary nature requires 1t to recogmze that Senator McCain's withdrawal from the
Program was effective as of February 6*

The legal effect of Senator McCam's withdrawal—whether 1t 15 found to oocur
automatically via hus letter of February 6® or 18 Inter ratified by vote of the new
Commussioners—will be the same Senator McCaun wiall not be subject to the Program’s
spending mitations after February 6, 2008 We understand that you believe thus 1s a matter that
can only be decaded by the full Commussion when a quorum 1s present, and we are confident that
the full Commussion wall concur with us it considers the question Both as a candidate and as a
Member of Congress, Senator McCam is hopeful that the Senate will move expeditiously to
confirm nsw Commssioners so that the FEC may conduct all of 1ts mnportant business, mcluding

a review of these issues.

Your letter also requests that we provide additonal information to the FEC concerning
the rationale for concluding that the campaign’s bank lins of credit was not secured with federal
matchmng fund certifications John MoCam 2008 has already placed the loan documents on the
public record at the FEC, as required by law Today, the bank, through its attorneys,
unequivocally stated that the matching fimd certifications held by the campaign were never
collateral for the lne of credit I am stiaching a copy of the letter I recesved It concludes

Accordmgly, the bank does not now have, nor did 1t ever recerve from the Commuttes, &
seounty interest in any certification for matching funds Any finding or determination to
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the contrary would be wholly inconsistent with the language of the loan documents, the
mtent and understanding of the parties and basic principles of banking, secunity and
unuform commercial code law

News services report today that the Democratic National Commuttee (“"DNC™) has filed a
complaint with the Commussion concerming this loan, citing these very documents Accordingly,
we expect to respond as provided m 2 USC 437g to the DNC's complamnt with whatever
addstional information may be necessary to explan any farther grounds for the conclusion that
no Program certifications received by Senator McCuin and John McCam 2008 constituted

secunty for pnivate financing

I trust this mformation, and any that we may provide m response to the DNC complant,
will answer any questions which you, or the Commission when a quorum exasts, may have

concerning these 1ssucs

Sinoerely Yours,

A

Trevor Potter

Counsel

John McCamn 2008

cc The Honorable Judith Tillman, Commissioner, Dept of the Treasury Fmancial Management Servioe

Encl] Letter from Counsel for Fidehty & Trust Bank, dated February 25, 2008
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DICKSTEINSHAPIROur

1828 Eye Strast NW | Washington, DC 20006-5403
. (202) 620-2200 | mx(202) 420 2201 | dackstanshapiro com

February 25, 2008

Mz, Trevor Potter
John McCan 2008, Inc
PO Box 16118
Arhington, VA 22215

Re  Fidelty & Trust Bank Loan

Dear Trevor,

We understand that & number of questions have been rawed regarding the loan made by Fidelity
& Trust Bank to John McCamn 2008, Inc (the “Committee™ In that regard, we

following perspective at the bank's request

As outside counse] for the bank, we worked closely with the bank and the Committee
of the lending relstionshup At the outset, snd with gudance provided

Adwisory Opinion 2003-35, we were nundful of two potentially competing concerns (1)
assurance of loan repayment, and (u) the Commuttee retamng flexitality to

After the bank determmed that adequate assurances of loan existed without obta
a pledge of any certification for matching fimds, the loan terms were carefully drafted to exclude
from the bank’s coliateral matching funds cerification (so as to assure that the Commuttee

any
retaned the floabihity to withdraw from the program in accordance with the principles of
Advisory Opumon 2003-35) The fiact that there was no pledge of any certification for matching
funds 1s further evidenced by the fiact that covenants were included within the loan documents

crgman,
(202) 420-4722 420-2601
bergmanm@dicksteinshapiro com com
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November 12, 2003

Tho Honorsbis Ellan Wesntraub B3
Char § Sens
Federal Election Commussnion y = 20y
999 B Street, NW ] g;:
Whashington, DC 20463 v QFE

Dear Chair Wemtraub z 5

-

Thus leeter 15 to advise you that, sy determined in acoordance with my public
statements, I 20 Jonger wish to pasticipats in the Matolung Payment systam adaumstered

the Comumssion pursusnt a 11 CF.R §9033.1 and 2

I wall be making o requess for mutching pxyments and will not socept the
seceipt of aty such paymessts, incinding the initial smount certified by the Commisnon
conmectian with my campaign's threshold subnustion My campaign hag ot subenitted

10 the Departnent of Treanzy any bank acocunt information

wmmmmwahu;wmm
contact my counsal, Erio Xlsinfbld, st 203-293-1177,

["Paid for by Dean for Azerica. Comttibutions to Dean Jor Amstios &e ot Geductibls for |
L foderal fowcms wx pocposes.
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»oR bl 93 M'N
EXPLORATORY COMMITTEE
1928 N. Lyun Sirest, Suite 400

Arfington, VA 22209

tue
[\

December 17, 1999

I am withdsawing nxy request for public msiching funds on behalf of
the Eluzabeth Dols for Premdent Explovatory Committes ("Commiites™). Thus
withdrawal iy condizoned on the understanding that the Commtiee wll not be
subjoot to an sudit under the Presidential Pimary Matching Psyment Account Ao
contained i1 Title 26 of the U'S Code. This wall atiow the Commiitee to wind down
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P 2485
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
1440 NEW YORK AVENUE, NW PO
WABNINGTON, D C. 20008-211I SOuTON
TECL 20D 77000 m
FAR 20N 3938780 m
wmm
WRMNSTON
o
LSS
MO RONT
-
Decamber 17 1999 vaanons
SYONEY
TONYD
TORONTO
YIA FACSIMILE & FEDERAL EXFRESS
The Honorsble Scott Thomes
Charrman
Federal Electsion Commission
999 E Street, N.W
Washington, DC 20463
Re:
Dexr Charman Thamss,

As counsel for the Elizabeth Dols for Presulent Explorstory
Comuuttes ("Commuties”), we are withdrawing ths Committee's request for public
matchmg funds. This withdrawal 1s condstioned an the understanding that the
Committes will not be subject to an audit under Title 26 of the Presidential Primary
Matching Psyment Accoust Thus will allow the Commutiee to wand down its
scuwvities in an expeditious fsshion
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Yale Law School

March 14, 2008

Thomasenia P Duncan, Esq
General Counsel

Federal Elecion Commission
999 E Street, N W
Washington, DC 20463

Re MUR 3976
Dear Ms Duncan

In thus letter I present my views regarding the Complamt filed with the Federal
Election Commussion by the Democratic National Commuittee (“DNC”) alleging that
Presidential candidate Senator John McCamn (R-Anz) and his Presidential campaign

commuttee, John McCain 2008, Inc (ﬂ:e“mpnp’)pledgedeemﬁcauomofmmhmg
funds he recerved or was entitled to receive from the Federal Elecion Commussion as
securty for private financing The DNC argues that such a pledge of security interests 1n
the FEC certifications was made by the campaign, and that thus pledge prevents Senator
McCamn and the campaign from withdrawing from the Presidential Pnmary Funding
system and obligates the Senator and the campaign to abide by the aggregate spending
Iimits for participants 1n that system

I have examined certain loans that the campaign obtained m November and
December 2007, and 1n January 2008, from Fidelity & Trust Bank (“Fidelity” or “the
Bank™) m order to determine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates ' I have determuned that the
loans st 1ssue were at no time secured by matching funds certificates As a professor and
scholar in the field of banking law,? I believe that I am competent to render an expert
opinion 1n this matter

In the United States the law of security interests 18 governed by Article 9 of the
Uniform Commercial Cods (UCC) A secunty interest grants the holder thereof a nght to

' I bave been asked to provide my independent, objective view of thus 1ssue as sn expert m banking law |
:umhdnhummmmnyw T sm a registered Democrat resident m the state
3 Ploase see attached resume listmg my publications and qualifications

PO BOX 208215 NEW HAVEN, CONNBCTICUT 06520-8213
COURIER ADDRESS 1327 WALL STREET NEW HAVEN, CONNEC1ICUT 06511

©



L]

take remedhal action with respect to the property that 15 subject to the secunity interest
upon the occurrence of certain events - the classic example bemng the non-payment of a
loan A security interest generally is created with a secunty agreement, which 15 a
contract governed by UCC Article 9 and state law governing contracts * Under the UCC,
a securty interest 1s a right 1n property of the debtor that has been used to secure payment
of an obligation such as a loan A securty interest 1s created by a secunty agreement,
under which the debtor grants a secunty mterest in certamn of the debtor's property 1s
granted for the purpose of serving as collateral for a loan or other obligation A secunty
interest 18 & contractual nght A secunity interest comes into being if, and only if, a
borrower enters mnto a contract that allows the lender, or secured party, to take collateral
the borrower owns in the event that the borrower cannot pay back the loan It 1s
dunennlthntammtymeuannotbemmdunlmthueummemthnnwh
a secunty agreement be created ¢ This, m tum, requires an understanding (that 1s, a
meeting of the minds) between the lender and the borrower that a security interest be
created

Thus, the 1ssue of whether a secunty interest in property (such as the certifications
of matching funds at 1ssue here) exists depends on whether there was an
between the bank and the campaign There are, 1n turn, two key factors that are relevant
to a determination of whether there was an understanding that matching fund certificates
were pledged as security for the McCain 2008 loans 1n November and December 2007
These factors are (1) whether John McCain 2008, Inc intended to use matching fund
certificates as collateral for a loan, and (2) whether the Bank reasonably behieved that
matching fund certificates were actually being pledged as collateral My analysis reveals
that the McCain campaign clearly did not intend to use matching fund certificates as
collateral for a loan It also 1s very plain that the Bank did not believe — and could not
reasonably have believed — that any matching fund certificates were being pledged as
collateral Thus, this 15 a clear and unambiguous case

The text of the applicable loan agreements clearly states that John McCam 2008,

Inc did not grant a security interest 1n the matching funds to Fidelity See Business Loan
between John McCamn 2008, Inc and Fidelity & Trust Bank (Nov 14, 2007)

and Modification Agreement between John McCam 2008, Inc and Fidelity & Trust Bank
(Dec 17, 2007) Specifically, the “Affirmative Covenants,” “Additional Requirements”
of the Loan Agreement states that “ if the Borrower [the Campeign]
withdraws from the public matching fund program by the end of December 2007, but

3 The UCC has been adopted, with some modifications, by every state, as well as the District of Columbia,
Guam and the U S Vg Islands

¢ All of the rules regardmg the creation of a security mterest depend on sn agreement (called a “securty
agreement”™) bemg reached between the lender and the borrower  Specifically, UCC Article 9 sets forth
three requirements that must be sstified m order for a security mterest to be enforceable agamst the debtor
and third parties  Each of these requarements clearly envinons that the borrower and lender have reached
an agresmont that a securny agreement be created These requirements are (1) that value be provided m
exchange for the collateral, (2) that the debtor must have rights m the coliateral, and (3) that exther the
debtor must have "sthenticated” a security agresment with a description of the collateral or the credstor
must be m possession of the collateral When each of these three formalies are met, the security mterest
“attaches” to the collateral and becomes enforcesble
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John McCain then does not win the New Hampshire prnimary or place at least within 10
percentage pomnts of the wimnner of the New Hampshure pnmary, Borrower will cause
John McCain to remain an active political candidate and Borrower will, withm thurty (30)
day of the New Hampshire Primary (1) reapply for pubhc funds, (u) grant to Lender, as
additional collateral for the Loan, a first prionty perfected secunty mnterest 1n and to all of
Borrower’s night, title and interest 1n and to the public matching fund program »
Loan Agreement at 2 (emphasis added) This text indicates that while the Campaign did
contemplate a potential fifure grant of a security interest n the certifications of matching
funds, no such grant ever was made, erther 1n the documents or elsewhere

The conclusion that no matching funds were pledged as security for private
financing 18 inevitable if one looks fairly at the documents and the business and economuc
contest in which the loans were made Fidelity, a bank with experience in the business of
meaking loans to candidates for public officc, was aware that if Senator McCam
performed well in the New Hampshure pnmary, additional capital would flow into the
Campaign which, 1n turn would reduce the nsk of default on the loan On the other hand,
if Senator McCain did poorly in the New Hampshire primary, Fidelity understood that the
McCain Campaign mught not be able to raise funds as easily and that the nsk of defamit
on the loan would be higher In order to protect itself in case of a poor McCam showing
Fidehty might want to further secure the loan by having Senator McCam reapply for
matching funds and grant Fidehty a secunty mterest in such funds But there was no
secunty mnterest here because the future applications that would have to be granted in

separate agreements in the future

Under the Loan Agreement, no secunty interest was created because no securnty
interest could have been created 1n non-eastent, future certifications of matching funds
More precisely, it was clear at all times that no secunity interest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing primanes by large margins, (3) apphed for federal matching funds
certifications, and (4) received such cestificaions Not one of these four conditions
precedent was fulfilled, and therefore no security interest ever was created

The Democratic National Commuttee, 1n its Complaint Aganst Senator John
McCain and John McCamn 2008, Inc (Feb 25, 2008), tnies to falsely paint this provision
as creating “a present encumbrance of the Campaign's fiture mterest 1n and
entitiement to matching funds, as part of the security for the hine of credit,” however, this
mnterpretation of the text confuses an agreement 1o potentially grant a security imterest m
the future with the actual grantng of a security mterest On the contrary, by discussing
the agreement to possibly grant Fidelity & secunty interest in the future, the text mnstead
reaffirms that the Campagn had not already granted Fidelity a security imnterest 1n this
part or any other part of the agreement

Moreover, 1n conformity with the “Affirmative Covenants” “Additional
Requirements” portion of the Loan Agreement, other provimons of the loan agreements
require the Campaign to mamtamn eligibility for the matching funds program so that in the
future the Campaign would be able to apply for and asmign nghts to certificates of
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matching funds if need be Under the “Negative Covenants” section in the loan
Agreement, the Campaign agreed with Fidelity that “while this Agreement 18 1n effect,
Borrower shall not, without the prior written consent of Lender grant a secunty
interest m, or encumber any of Borrower’s assets, including, without imitation, any of
Borrower’s night, title or interest mn and to the public matching fund programs of any
fund settlement ™ Loan Agreement at 3 If the Campaign had grented a
securty mterest i the matching funds to Fidelity, as the DNC erroneously asserts, there
would obwviously be no purpose for this clause restricting the Campaign from assigning
the nghts to the matching funds in the future The DNC’s complamnt erroneously cites
this negative covenant to not pledge nghts in future matching fund entitiements n
support of their mterpretation that the bank assumed 1t had a perfected secunty interest 1n
the matching funds entitiement In fact, the clear mterpretation of the language 1s mstead
that Fidelity understood that no parties had been assigned nghts to the future matching
funds entitlement and Fidelity wanted to ensure that nghts to those entitiements would be
available for assignment to themselves as secunty in the future, should they requure 1t
The Campaign was not encumbenng the funds, but agreed not to encumber the funds 1n
the event they may need to pledge them to Fidelity as a secunty interest in the future
They did not See Modification Agreement and subsequent discussion mnfra

Additionally, as with the “Negative Covenants” section discussed above, the
“Compliance with the Federal Election Commussion’s Matching Funds Program” section
in the Loan Agreement states that “Borrower agrees and covenants with Lender that
while this Agreement 1s 1n effect, Borrower shall not exceed overall or state spending
hinuts set forth n the Federal Matching Funds Program " s0 to ensure the Campeaign
remams ehigible for the program to protect the Campaign’s ability to reapply for funds
and assign nghts 1n the future if need be Loan Agreement at page 4 Although the DNC
complamt asserts the only reason for mclusion of this provision on comphance with the
FEC program 18 so the bank can treat nghts m future certificates of matching funds as
collateral, 1n fact, the language used 1n the agreement simply describes the Bank’s effort
to protect 1ts ability to obtamn a secunity interest in the matching funds in the future In
particular, the Modification Agreement added to this section that the Campaign must
abide by the spending hmits of the Matching Funds Program “urespective of whether
Borrower 1s subject to such program as of any apphcable date of determination
Modification Agreement at page 2 Thus, the Bank clearly contempiated that the
Campaign might not be subject to the Program at some future date, 1 ¢ that the Campaign
may have withdrawa from the program, so the Bank certanly cannot have believed 1t was
obtaming a security mterest 1n the entitiements that were contingent upon the Campaugn’s
continuation m the Matching Funds Program

The “Collateral Description” 1n the Secunity Agreement provides further evidence
that the Bank never possessed a securty interest 1n the Matching Funds Simply put, this
section does not 1dentify any nghts or nterests to matching funds as collateral In fiact,
the section explicitly states that all current entitlements ansing from the program are not
collasteral The section remamns silent as to whether potential future entitlements to the
matchmg program’s funds count as collateral Commercial Security Agreement between
John McCam 2008, Inc and Fidelity & Trust Bank at 1 The DNC argues that thus silence
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as to future entitlements imphes that nghts to these entitlements are included as
collsteral However, this argument 18 both logically flawed and at odds with the Umform
Commercial Code (UCC) The DNC 1s relying on the Expressio Unius canon of textual
interpretation for the idea that the acceptance of one thing 18 the exclusion of another
Specifically, the DNC argues that the explicit exclusion of current nights to matching
funds imphes the inclusion of future nights to matching funds Unfortunately, the
Expressio Unius canon 1s not helpful n this situation as 1t can just as easily be used
support of the opposmite argument the fact that the “Collateral Description™ section
includes such a long, detmled hst of collateral would suggest that any type of collateral
not expressly listed 1n the section (1 e future nghts to matching funds) 1s excluded from
the section While the Expressio Untus does not contribute to the analysis, the UCC
provides defimtive gmdance Section 9-203(3)X(a) of the UCC states that in order for a
secunity interest to attach to collateral the secunty agreement must “provide[] a
description of the collateral ™ Further, the description of collateral must “reasonably
identify” the collateral and must not be “supergenenc ™ UCC § 9-108 Thus, given the
UCC description requirement, the “Collateral Description” section’s fatlure to hist future
nghts to matching funds as collateral indicates that these nghts were not itended to be
collateral

As still further evidence that no secunty interest had been created, the negative
covenant at the end of the “Collateral Descriphion™ section of the Secunty Agreement
fortnds the Campaign from assigming nghts to therr entitiements to matching finds
without the bank’s consent Under UCC § 9-322, the first party with a secured 1nterest
m the collateral to file a financing statement gets first-prnionty If Fidelity already had a
security mterest 1 the future nghts to matching funds then there would be no need for
Fidelity to create a negative covenant of thus sort Rather, Fidelity could sumply perfect
and thus guarantee its spot as a first-pnionty secured creditor Any subsequent
asmgnments made by the McCain Campaign would be subservient to Fidelity’s nterest
Thus, the fact that such a negative covenant exists suggests that Fidelity did not perceive
itself to have a secunty interest in the Campaign’s nghts to future entitlements under the
matching program  Rather, they wanted to make sure no other creditors had an
opportunity to gain a security interest in these funds before Fidelity did

Finally, the DNC Complamnt claims that the Modification Agreement saitered the
language of the exemption 1n the “Collateral Description™ Section to indicate that the
Collateral will mclude future amounts of matching funds pasd DNC Complamt at page
5 However, there 1s nothing m the “Collateral Description” 1in the Modification
Agreement to suggest that the Collateral will necessanly mchude future amounts of
matching funds Instead, the modification clearly states, “Grantor and Lender agree that
any certifications of matchmg funds ehgibility, mcluding related nghts, now held by
Grantor are not themselves being pledged as secunty for the Indebtedness and are not
themselves collateral " Modification Agreement at 3-4 While the Campaign was holdmg
open the posmbihty to pledgs a security mierest m the funds to Fidelity 1n the future, 1t 1s
deuﬂ:ﬂﬁwnotprmﬂ;{gmﬂnganhmm
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My research into the applicable documentation concludes that at no ime did the

Jobn McCain 2008 Campasign secure its loans from Fidelity with matching fund
certificates

Sincerely,

}.&\- Worceny’

Jonathan R Macey

Sam Harns Professor of Corporate Law,
Corporate Finance, and Secuntties Law
Yale Law School
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Telephone
Fax

E-mail
Education

Jonathan R Macey

Yale Law School
127 Wall Street P O Box 208215
New Haven, CT 06511 (couner) New Haven, CT 06520-8215 (postal)

(203) 432-7913
(203) 432-4871

JD Yale Law School, Article and Book Review Editor, Yale Law Journal, 1982
A B, cum laude (economics), Harvard College, 1977

Current Pogitions

s Sam Hams Professor of Corporate Law, Finance, and Secunties

Regulation, Yale Umiversity,
Deputy Dean, Yale Law School,
Professor, Yale School of Management,
Board of Directors, Yale Law School Center for the Study of Corporate
Governance,

= Faculty Advisory Group, Yale Center for Corporate Governance and
Performance

= Financial Industry Regulatory Association (“FINRA™) (formerly the
National Association of Securnities Dealers ("NASD™), National
Adjudicatory Council

Subjects Business Organizations (Corporations and Other Business
Associations), Corporate Finance, Corporate Governance, Banking and Fmancial

Institutions Regulation, Corporate Finance, The Economics of Regulation
Phd (Law) honons causs Stockholm School of Economics, 1996,

D P Jacobs prize for the most significant paper in volume 6 of the Journal of
for “The Law & Economucs of Best Execution” (co-
authored with Maureen O’Hara) (1997),

Paul M Bator Award for Excellence 1n Teaching, Scholarship and Public Service
awarded by the Umiversity of Chucago Law School Chapter of the Federaliat
Society, 1995;
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Member, Legal Advisory Commuttee to the Board of Directors, New York Stock
Exchange,

Member, Economic Advisory Board, Financial Industry Regulatory Association
(“FINRA™) (formerly the National Association of Secunities Dealers (“NASD™)

“Getting the Word Out About Fraud™ A Theoretical Analysis of Whistleblowing
and Insider Trading* 105 Michigan Law Review 1899 (2007)

Too Many Notes and Not Enough Votes Lucian Bebchuk and Emperor Joseph II
Kvetch about Contested Director Elections and Mozart’s Seraglio,” 93 Vugima

Law Review 759 (2007)

“Executive Branch Usurpation of Power Corporations and Capital Markets,” 115
Yale Law Joumnal 2416 (vol 9, 2006)

“The Nature of Conflicts of Interest Within the Firm,” 31 The Journal of
Corporation Law 613 (2006)

“The Politicization of Amencan Corporate Governance,” 1 Virgima Law &
Business Review 10 (2006) (corrected (forthcommg) in volume 2, #2, Virgmia
Law & Business Review)

“Government as Investor Tax Policy and the State,” 23 Social Philosophy &
Policy, (2006),

"Commercial Banking and Democracy The Illusive Quest for Deregulation,” 23
Xale Journal on Regulation 1 (2006),

“Occupation Code 541110 Lawyers, Self-Regulation, and the Idea of a
Profession,” 74 Fordham Law Review 1079 (2005),

“From Markets to Venues Secunties Regulation 1n an Evolving World,” 58
Stauford Law Review 563 (2005) ) (with Maureen O’Hara),

“Comment — The Limits of Legal Analysis Using Externalities to Explain Legal
Opinons in Structured Finance,” 84 Texas L. Rev 75 (2005),

“Delaware Home of the World’s Most Expensive Raincoat,” 33 Hofstra L. Rev
1131 (200S),

“Stock Transfer Restnoctions and Issuer Choice 1n Trading Venues,” 55 Case
YWesterm Rosexve L Rev 587 (2005) (with Maureen O’Hars),
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“Institutional and Evolutionary Failure and Economic Development in the Middle
East,” 30 The Yale Journal of Intemational Law 397 (2005) (with lan Ayres),

“Positive Political Theory and Federal Usurpation of the Regulation of Corporate
Governance The Coming Preemption of the Martin Act,” 80 Notre Dame Law
Review 951 (2005),

“Best Execution Regulation From Orders to Markets,” 13 Joumnal of Financial
Transformation 1 (2005),

“Legal Scholarship A Corporate Scholar’s Perspective,” 41 Sapn Diego Law
Review, 1759 (2004),

“Wall Street 1n Turmoil Federal State Relations Post Eliot Spitzer,” 70 Brogklyn
Law Review 117 (2004),

“Was Arthur Andersen Different? An Empincal Examination of Major
Accounting Firm Audits of Large Clients,”
July 2004, vol 1, 1ssue 2, pp 263-300(38) (with Ted Exsenberg),

“Momnitoning, Corporate Performance The Role of Objectivaty, Proxiumity and
Adaptability 1n Corporate Governance,” Comell Law Review, 2004, vol 89, 1ssue
2,p 356-393 (with Amoud Boot) (reprinted (in English and Portuguese) in
Direrto Empresanal Aspectos atuas de Direito Empresanal brasileiro e

comparado, pp 416-441 (Enghsh), 442-470 (Portuguese) (2005),

“Efficient Capital Markets, Corporate Disclosure and Enron,” Corpell Law
Review, 2004, vol 89, 1ssue 2, p 394-422,

Globalization as a Response to Regulatory Competition,” 52 Emory
L _J 1353 (2003),

“A Pox on Both Your Houses Enron, Sarbancs-Oxley and the Debate Concerming
mmm«mofm)vamma 81 Washington
Umiversity Law Ouartery, )

“Observations on the Role of Commod:fication, Independence, Governance, and
the Demmse of the Accounrting Profession,” 48 Villanova Law Review 1167
(2003) (with Hillary Sale),

“The Corporate Governance of Banks,” 9 Economic Policy Review 91 (2003)
(Publication of the Federal Reserve Bank of New York) (with Maureen O'Hara),

“Solving the Corporate Governance Problems of Banks A Proposal” 120 The
Banking Law Jourpal 309 (2003) (with Maureen O’Hara),
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“leBconomxcl omeckachmgeLuungFmd Listing Requirements” 11
1 , ermediation 297 (2002) (with Maureen O’Hara),

“Displacing Delaware Can the Feds Do a Better Job Than the States in
Regulating Takeovers?” 57 The Business Lawyer 1025 (2002),

“Smuth v Van Gorkom Insights About C E O s, Corporate Law Rules, and the
Junsdictional Competition for Corporate Charters” 96 Northwestern Law Review
607 (2002),

“Cymicism and Trust in Politics and Constitutional Theory” 87 Corpell Law
Review 280 (2002),

“Creditors Versus Capital Formation The Case Against the European Legal

Capital Rules” 86 Comell Law Review 1165 (2001), rewnitten 1n Italian as
“Raccolta d1 Capitale di Rischio e Tutela de: Creditorn Una Cntica Radicale alle

Regole Europee sul Capitale Sociale” (Capital Formation and Creditor Protection
A Radical Cntique of the European Legal Capital Rules), 57 Rivista delle Societd
78 (2002) (with Luca Ennques),

ReguthompehhonmtheUSFedenlSyMn Blnhngandl’mnncml

Pexspectives, edited by Damel C Esty and Damien Geradin (Oxford University
Press 2001) at pages 95-110,

"The‘Demlnd forlmemauonnlneguluoryCoopultmn APubthhmce

Political Perspostives” edited by George A. Bermann, Mattiuas Herdegen, &
Peter L. Lundseth (Oxford University Press 2000) st pages 147-166,

“USandEUSmmuuowamuBmmtoTnnmhnucReguMy

Cooperation” m Transat i ) .
edmdbyGeorgaA Bemnnn,MlulmsHudegen.&
Peter L. Lindseth (Oxford University Press 2000) at pages 357-372,

“The Business of Banking Before and After Gramm-Leach-Bliley™ 25 The
Journal of Corporation Law 691 (2000),

“Secunities Trading A Contractual Perspective” 50 Case Western . Rev 269
(1999),
“lnﬁ:mnhonandTmnoﬁonCostsutheDMmmmtsofTolenbleGmwﬂt

Levels” 155 Joumal of pmacs 617 (1999) (with
Ennico Colombatto),




“Fiduciary Duties as Residual Claims Obligations to Non-shareholder
Constituencies from a Theory of the Firm Perspective,” 84 Comell L Rev 1266

(1999),

“Globahzation, Exchange Governance, and the Future of Exchanges™ Brookings
Wharton Papers on Financial Services 1999, the Brookings Institution (with
Maureen O"Hara),

“Regulating Exchanges and Alternative Trading Systems A Law and Economics
Perspective” 28 Journal of Legal Studies 17 (1999 with Maureen O’Hars),

MY

n “Lawyers 1n Agencies Economics, Social Psychology, and Process,” 61 Law &
e Qmmtmhlm 109 (1998 (published 1n January, 1999)),

H

;’,_: “The Legality and Utility of the Shareholder Rights Bylaw,” 26 Hofstra Law

| Review 835 (1998),

; “Wall Street Versus Mamn Street How Ignorance, Hyperbole, and Fear Lead to
o Regulation,” 65 The Umivermity of Chicago Law Review 1487 (1998),

)
“Professor Simon on the Kaye Scholer Affairr Shock at the Gambling at Rick’s
Place 1n Casablanca”™ 23 Law and Social Inquiry 323 (1998),

“Winstar, Bureaucracy and Public Choice,” 6 Supreme Court Eco:
173 (1998),

“On the Failure of Libertarianism to Capture the Popular Imagination,” 15 Journal
of Social Phulosophy 372 (1998),

Rﬂguhhonlnlem SomeObservauommtheContextofSystemeRuk.”

“Public Choice and the Legal Academy” (reviewing Mashaw, Greed, Chaos and
Govemnance), 86 Georgetown Law Journal 1075 (1998),

“Itakan Corporate Governance One American’s Perspective” 1998 Columbia
Bumness Law Review 121 (1998),

“MmthMmofDMCmGovaym:

“The Legality of the Shareholder Rights By-Law in Delaware Preserving the
Muhu”s).tbrCmpoMCoM" 10 Journal of Applied Corporate Finance 63
¢/
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“The Law and Economics of Best Execution,” 6 Joutnal of Financial
Intermediation 188 (1977, published 1n 1998, with Maureen O'Hara),

“An Economic Analysis of Conflict of Interest Regulation,” 82 Jowa Law Review
965 (1997, published 1n 1998, with Geoffrey P Miller),

“Law and the Social Sciences” 21 Harvard Journal of Law & Public Pol'y 171
(1997),

“Flexibility in Determuning the Role of the Board of Directors 1n the Age of
Information” 19 Cardozo Law Review 291 (1997 with Enrico Colombatto),

*Public and Pnivate Ordening and the Production of Legitimate and [llegitimate
Legal Rules”
82 Comell Law Review 1123 (1997),

“Lessons ﬁom TrannuonmEmEurope A Propetty-nght lnterpretatlon." 1
Development 10 (1997 with Ennico Colombatto),

“Manipulation on Trial Economic Analysis and the Hunt Silver Case™ 35 Journal
of Economyc Literature 162 (1997) (book review),

“A Public Choice Model of International Economic Cooperation and the Decline

of the Nation State,” 18 Cardozo Law Review 925 (1996 with Eanco
Colombatto),

“Externalities and the Matching Principle The Case for Reallocating
Environmental Regulatory Authority,” 23 Yale Law & Policy Review/ Yale
Jourpal on Regulation Symposium Constructing a New Federalism 25 (1996),

'Exclnnge-RnteMmmeﬂmEutemBmope A Public-Choice Perspective,”
and Economics 195 (1996 with Ennico

"Denvative Instruments Lessons For the Regulatory State," 21 The Journal of
Corporation Law 69 ((1995) published 1n 1996),

"Public Choice, Public Opinion, and the Fuller Court," 49 Vanderbilt Law Review
373 (1996) (book review),

"Onginalism As An "Ism'," 19 Harvard Journal of Law & Public Policy, 301
(1996),
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"Exchlnge-anmngementhumBmpe A Public Choice Perspective,”
COnO , mamnes 259-275 (1995 with Eanico
Colombm),

"Reflections on Professional Responmbility 1n a Regulatory State,” 63 George
Washington Law Review 1105 (1995 with Geoffrey P Miller),

"Corporate Governance and Commercial Banking A Comparative Examination
of Germany, Japan, and the United States" 48 Stanford Law Review 73 (1995)
(with Geoffrey P Miller) repninted 1n 9 Journal of Applied Corporate Finance 57
(1997),

"Public Choice Theory and the Transition Market Economy 1n Eastern Burope
Currency Convertibility and Exchange Rates” 28 Comnell Journal of International
Law 387 (1995) (with Ennico Colombatto),

"The Regulation of Corporate Acquisitions A Law and Economics Analysis of
European Proposals for Reform" 1995 Columbia Business Law Roview 495
(1995) (with Clas Bergstrom, Peter Hogfeldt and Per Samuelsson),

"A Market Approach to Tort Reform via Rule 78" 80 Cornell Law Review 909
(1995) (with Geoffrey P Mller),

"Language and Self-Interest Prelimmary Notes Towards a Public Choice
Approach to Legal Language” in Northwestern Umiversity/Washington University
Law and Lingwmstics Conference, 73 Washington University Law Quarterly 1001
(1995),

"The Limited Liabihity Company Lessons for Corporate Law" mm F Hodge
O'Neal Corporate and Securities Law Symposium Limited Liability Companies,

73 Wastungton Univenty Law Quarterly 433 (1995),

"Path Dependence, Public Choice, and Transition 1n Russia A

Bargaining
Approach” 4 Corpell Journal of Law and Public Policy 379 (1995) (with Earico
Colombatta),

"A Rejoinder” 16 Cardozo Law Review 1781 (1995),

"Deposit Insurance, the Implicit Regulatory Contract, and the Mismatch 1n the
Term Structure of Banks' Assets and Liabilities” 12 Yale Jourpal on Regulation 1
(1995) (with Geoffrey P Miuller),

"Towards a Regulatory Analysis of Deposit Insurance” 1n Prudential Regulation
ﬁBu::lmdSecmuuFm (Gudo Ferranmni, editor, 1995) (with Geoffrey P
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"Packaged Preferences and the Institutional Transformation of Interests” 61
Univermty of Chicago Law Review 1443 (1994),
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