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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Jeff Merkley for Oregon and Kevin Neely,

in his official capacity as treasurer;

Democratic Party of Oregon and Laura Calvo,

in her official capacity as treasurer;

Democratic Senatorial Campaign Committec and
John B. Pgersch, Jr.,

in hig offieial capacity as tneasurer’

MUR 6037
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STATEMENT OF REASONS
Vice Chair CAROLINE C. HUNTER and Commissioners MATTHEW S.
PETERSEN and DONALD F. McGAHN

This matter involved allegations that the Democratic Party of Oregon, the
Democratic Senatorial Campaign Committee, and the Merkley for Oregon U.S. Senate
campaign (collectively, “Respondents™) violated the Federal Election Campaign Act of
1971, as amended (“tae Aat”), by, inter alin, coardinating two {eiavicion ads that tie
party committees paid for, and in which then-prospactive Senator Jeff Mexldey appeared.
The Office of General Ceunsel (“OGC”) recommended, amd we agreed, that the ads were
not coordinated communications, and thus did nct resnlt in any excessive in-kind
contribution.!

Nonetheless, OGC proposed that we find reason to believe (“RTB”) that
Respomdents used the wrong type of disclaimer in the ads, and thst we authorize an
investigation to determine whether Senator Merkley “authorized™ the ads, which in turn
would determine whether use of the “stand by your ad” disclaimer was required. This we
could not do, becense the resolutien of tais matter involved scodely a quesiian of law,
alreasly reaolved by Cornmission regulatiems. Under thase mgulatiana, because the
advertisements did ceme within the reach ef the Commissian’s coerdination regulations,
they had the proper disclaimer. To rule otherwise would, in our view, require rewriting
the regulation, and as we have already stated, the enforcement process is not the place to

! OGC’s atalysis regarding the coordinatitn and Federel funty issues are set forth in the First General
Connsel’s Report (“FGCR™) im this matter, which is part of the pablic record. See
http://eqs.nictusa.com/eqs/scarchegs; see also “Statement of Policy Regarding Placing First General
Counsel's Reports on the Public Record,” available at http://www.fec.gov/agenda/2009/mtgdoc0972b.pdf.
We agree with the general conclusions, although not all of the specific reasoning, set forth in the FGCR in
this matter regarding those two issues. Accordingly, we proceed in our analysis directly to the disputed
disclaimer issue.
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make new law—let alone rewrite regulations post hoc.2 Moreover, asa practical matter,
OGC’s theory would place Respondents in a Culch-22: use the “stand-by-your-ad”
disclaimer, anid theeeby risk & far mure sarious coordination violation (whero the
disclainyer will aevitably be used by some to domonstrate impetmissible coardinatian),
or choose the non-authorized disclaimer for ads that do not eonstitute conndinated
communications at the risk of violating yet-unannouneed extrn-regulatory disclaimer
requirements. The U.S. Supreme Court has already told the FEC it may not engage in
such “heads I win, tails you lose” style enforcement.’

L FACTUAL BACKGROUND

This matter centers around two television advertisements produced and paid for
by the Democratic Party of Oregon using Federal funds transferred from the Democratic
Senatorial Carapaign Comrittee (“DSCC”). The first ad, entitled “Respect,” ne
between July 1, 2008, and August 5, 2008, in major Oregon media markets, and featured
then-Speaker of the Oregon House of Representatives Jeff Merkley, who was running for
U.S. Senate.

In the 3U-second advertisement, Merkley spoke into the camera and criticized
Congress for voting for a pay raise for itself and cutting taxes but, in his view, not
properly taking care of American troops in Iraq. He concluded, “I’'m Jeff Merkley and
our troops have done averything we ask wiih distiniction. We wead to sturt giving then
the respect they desarve.” The text an the screen urged viewers to “Call Congraxs and
Tell Them to Respect cur Veterans,” and provided the mair number for the U.S. Capital
switchboard. The ad featured an audio disclaimer that the Democratic Party of Oregon
was responsible for its content, and the following visual disclaimer:

Paid for by the Democratic Party of Oregon. www.dpo.org. Not
authorized by any candidate or candidate’s committee. Democratic Party
of Oregon ls responsible for the content of this advertisement.”

The seennd advertiseauent, entitled “Back to Basics,” mmn between July 8, 2008
and August 5, 2608. In that advertiseerent, Markiey touicd his stete legislative record on
protecting oltildren froea Internet predators, sex offenders, ard methamphetawines. He
concluded, “We need to do a better job of protecting our children.” Similar to the first
ad, the text on the screen urged viewers to “Call Congress and Tell Them to Protect Our

2 See MURs 5835 (Quest Global Research Group, Inc. / DCCC), Statemenc of Reesons of Vice Chatrman
Mattirew Peteraen and Cosnurissioners Caroiine Hunier ond Daraid McGahn, 5541 (The November Fuud),
Statement of Reascas of Vice Chairman Matthew Petersen and Commissioners Caroline Hanter and
Donald McGahn; see also MURs 5642 (George Soros), 5937 (Romney for President, Inc.), 5712 and 5799
(Senator John McCain), and Report of the Audit Division of Missouri Democratic State Committee,
Agenda Document 08-36 (Dec. 4, 2008), and Report of the Audit Division of Friends of Weiner, Agenda
Docuruent 09-26 (May 14, 2009).

3 FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 474 (2007).
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Children” and provided the Capitol switchboard number. The ad contained the same
audio and visual disclaimers as the first.

The campaign of Merkley’s rival, then-Senator Gordon Smith, filed this
complaint, alleging that: (1) Merkley’s campaign accepted excessive in-kind
contributions fram the Respondent Democratic party committees ia the form of
coordinated television ads; (2) the party committees may have impermissibly used non-
federal funds to pay for the ads; and (3) the ads failed to include a disclaimer that they
were authorized by the candidate.

We agreed with OGC’s recommendation that the Commission find no reason to
believe that the ads were coordinated excessive in-kind contributions or funded
impermissibly with nen-Federal funds. However, we could not ngree that the zds feiled
to include the pupper ttisclaimer. Aelaoramgly, we vated to reject OGC’s
recommendations and te close tha file.*

IL ALYSIS

The Act provides that whenever a political committee sponsors a public
communication such as the television ads at issue here, it must include the following
disclaimer:

(1) if prid Ior and enthonizad by a candidate, an autherized
palitical committee of a candidate, or its ageats, thall clearly state that the
cemmunication has been paid for by such authorized political committee,
or

(2) if paid for by other persons but authorized by a candidate, an
authorized political committee of a candidate, or its agents, shall clearly
state that the communication is paid for by such other persons and
authorized by such authorized political committee;

(3) if pot anthorized by a candidate, an authorized political
committee of & candidate, or its agentts, shall clearly state the name and
permanent atreet address, telaphuce 1axmber (o World Wide Web addeess
of tha parson who paid far the comraunization and state thet the
commnm:cauon is not authonzed by any candidate or candidate’s
committee.’

If a television ad is authorized by a candidate, the Act also requires the ad to
include “a statement [by the candidate] that 1dent1ﬁes the candidate and states that the
candidate has approved the communication™—the so-ealled “stand by your ad”
requirement.

* MUR 6037, Certification dated November 17, 2009,
2 USC. § 41d(a).
62 U.S.C. § 441d(d)1XB).
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Under Commission regulations, party committees generally use one of three
disclaimers cn thelr public communioations. First, if the communication is coordinated
with a candidate,’ the disclainrer mmst identify the partv committee that paid far the
commurrication mnid state thal the cammaugioation is autharized by the candidata ar
candidate’s eommittee.® Second, if the communicatian is an independont expenditure
(i.e., a communication containing express advocacy), the disclaireer must identify the
party committee that paid for the communication and state that communication is not
authorized by any candidate or candidate’s committee.’

Finally, if the communication is something other than a coordinated
communication or independent expenditure (e.g., an issue advertisement, fundraising
solicitation, cvent invitation, press release, etc.), the general disolaimer requirements
found at sactivri 110.11(b) tpply. Sectian 110.11(b)(2) is ideutical to the party
coordinated communication disalaimer descrihad above, mud requires that a
communication authorized by a candidate or candidate’s commitiee contain a staiement
indicating who paid for the communication and that it was authorized by the candidate.'
Similarly, Section 110.11(b)(3) is identical to the party independent expenditure
disclaimer described above, and requires a communication not authorized by a candidate
to include a disclaimer stating who paid for the communication and that it is not.
authorized by any candidate or candidate’s committee.

A.  The Comnnrissivn Already Has Decided This Issue in a Prior Matter

In MUR 6044 (Musgrove), the Commission voted unanimously not to find reason
to believe that the respondemis had violated the same disclnitner requirements as those at
issue in this matter.!! The circumstances in the Musgrove matter were mdxstmgmshable
in all material respects, and, thus, this matter merited the same resnit.'?

In MUR 6044, the DSCC created and puid for a television ad in which Ronnie
Musgrove, a candidate in the 2008 U.S. Senate race in Missicsippi, appeared. The
complaint, like the oae in this matter, alleged the DSCC ad was eoordiraled with
Musgrove and, thus, constituted an excessive in-kind contribution to Musgrove. The
complaint, like the one here, also allegec the DSCC ad lacked the stand-hry-your-ad

7 The Commission has completed a rulemaking to revise the coordination regulations, including this
provision, parsuant to the court’s decislon in Shays v. FEC, 528 F.3d 914 (DC Cir. 2008) ("Shays III").

® 11 CF.R. § 110.11(d)(2). Additionally, if the communication is a television or radio advertisement it
must include the “stand by your ad” requirements at 11 C.F.R. § 110.11(c)(3).

% 11 C.F.R. § 110.11(d)(3).

° The communication would also be required to include the “stand by your ad” disclaimar requirements
found at 11 C.F.R. § 110.11(c). .

" MUR 6044, Certification dated May 18, 2009 (Commissioner Weintraub recused).

12 See, e.g., Getsy v. Strickland, 577 F.3d 320, 333 (6th Cir. 2009) (“basic notions of ‘justice require treating
like cases alike™ (¢iting Aristotle, Ethica Nichomachea, in The Works of Aristotle V.3.1131a-1131b,
V.5.1132b (W.D. Ross ed. & trans.1954)),
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disclaimer. And similarly, OGC concluded, and the Commission agreed, that the DSCC
ad in MUR 6044 was not coordinated.”

In Musgrove, the Commission concluded that the DSCC did not violate the Act or
Commission regulations by usmg the Seetion 441d(a)(3) disclaimer for ads that are not
authorized by any candignte'* — the same disclaimer that Respondents nsed in this wattar.
As the Commission stated in the Musgrove matter, “Respondents state that the ad was
created, produced and aired by the DSCC There is no basis on which to determine that
Musgrove authorized the advertisement.”’® Similarly, in this matter, the ad was created,
produced, and aired by the Democratic f‘a.rty of Oregon using funds transferred from the
DSCC, and accordingly, there is no basis to-determine that Merkley authorized the
advertisement.

Furthermore, in Musgrove, there was no indication that the candidate reviewed or
approved the advertisement before it was aired, though “Musgrove consented to be
filmed and willingly participated in the filming of the advertisement.”! Smularly, in this
matter, thera is no indication that Merkley either reviewed or approved the ad in this
matter in the time between when the ad was shot and when it was aired.!”

While it is true that Musgrove did not speak in the ad in MUR 6044, the mere fact
that Merkley spoke directly to-the camera is a distinction without a dlﬁ‘erence Speech is
merely another form of “participat[ing] in the filming of the advertisement.”'® Therefore,
we concluded that this mattar warranied the same msult as thot in MUR 6044.

B. Neither the Act Nor Coramissien Regulations Riquires That a Non-
Coordinated Communication Producerd and Spansered By a Party Carry a
Candidate Authorization Disclaimer

Though some argue that the Act and Commission regulations require an
“authorized by” disclalmer for a non-coordinated party committee advertisement simply
because it features 8 eendidate speaking to the camera, such a distinction lacks a statutory
or regulatory basis.'® As stated above, party committees have three regulatory “buckets”

into which their eommunications may be placed — coordinated communications,

¥ MUR 6044, FGOR,; Statement of Reasoxs of Chairman Bteven Walther, Vice Chairman Matthew S.
Petersen, and Commissionars Cynthia L. Banerly, Caroline C. Heeter, and Daonald F. bcGahn (kerginafier
“MUR 6044 SOR™).

14 Id
¥ MUR 6044 SOR at 6.
16 1d
17 Id
18 Id.

1% Use of candidate footage by campaign committees and party committees is a common practice—a point
the Commission has been well aware of. See Transcript from Public Hearing on Proposed Rulemaking on
Coordinated and Independent Expenditures, Oct. 23, 2002 at 143,
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independent expenditures, and all other communications. Since the advertisements at
issue heru were nut coordinated ceimunications, seetion 110.11(d)(2)~which requires
an “authorized by” disclahser—wnos innpplicable. Nor wern the advertisempnts
independent expenditures 1inae they dld net oardain axpeess advooecy; thenefore, sectian
110.11(d)(3) clearly woold not apply.’ Consequently, the Raspondent’s cammunications
were governed by the general disclaimer requirements found at section 110.11(b)(2) and
(3)—and, thus, the Respondent had to select between the “authorized by” disclaimer or
the “not authorized by” disclaimer.

Because the “authorized by™ disclaimer is identical to the party coordinated
communications disclaimer, it would make little sense for Respondent (a party
committee) to use that disclaimer on a non-covrdinated advertiseraent.? Thongh the utls
at izsue aldo were tiot express advopacy conutiunicatians, they were aiin to mde-pen&uxt
expenditues since they: did not comstitute caordinated onmomunications. Thus, since
party independent expenditures requin: a “nat authorized by” disclaimer,Z Respondent
made a well-founded choice tn include this disclaimer on its ads. Indeed, the “nat
authorized by” disclaimer is routinely used by party committees on all communications
that qualify as neither coordinated communications nor independent expenditures (such
as written solicitations, press releases, invitations, email communications, etc).
Moreover, to our knowledge, the Commission has not previously determinced that
speaking to the camera ix a third-pany ‘advertisement constitutes authorization by a
candidate. Therefore, we will mot secomd-guess a reasoneble ihterpretation of the
regulations.

Pinally, OGC consistently ms rocoramended, and the Commission has agreed, to
disroiss cases where a candidate appears in an ad that contains disclaimer language
sufficient to avoid public confusion or misunderstanding regarding the ad’s sponsor, even
if the disclaimer does not comply with every technical requirement. Here, not only did
the ad: (1) feature a candidate speaking directly to viewers, and (2) contain visual and
audio disclaimers, but the disclaimers were fllly compliant with the regulaiory
requirements for ads that are not autherized by candidates. Even if we assume &rguendo
that Respondonts’ ads were trehiricaily “anthocized” withia the meaning of the Act, the
proper disposition atill wonld have beza to distniss this matter pursuant to our
prosecutodal gdiscretion, as we bave done consistently in ather mch disclaimer matters.

2 As noted above, independent expenditures are communications that cantain “express advocacy.”
11 C.F.R. § 100.16. OGC concluded, and we agreed, these ads did not expressly advocate any Federal
camlidate. MUR 8084, FGCR at 12.

2! To remospectively require Respondents to use the “authorized Ly” and “stand-Sy-your-ad” disclalmers
would have misled the public and called into question whether Respondents had, in fact, coordinated the
advertisements in violatian nf the Cammission’s cnordinated commamications regulations—questions
Respondents clearly sought to avoid. Ta wit, both ads stopped running on August 5, 2008—precisely the
day before the 90-day window in which the “content prong™ would have applied to this advertisement. 11
C.F.R. § 109.21(c)(4)(1). And the ads avoided express advocacy, which would have triggered the “content
prong” outiide of the 90-day window. 11 C.FR. § 109.21(c)(3).

Z 11 CFR. § 110.11(d)(3).
B See, e.g., General Counsel’s Reports in MURs 6084 (Kennedy), 6109 (Durston), 6116 (Cunha). ~
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. CONCLUSION

The Commission unanimously agreed with OGC that the Respondents’ ads did
not constitute coordirated commmications. Thus, this matter was reduced ooly to a
question sbout the techiricalities of the “stand-by-your-ad” disclaimer requirements.
Since this was solely a question of law, OGC’s proposed factual investigation, however
limited, was unnecessary. The Act does not require non-coordinated party committee
communications to carry the “stand-by-your-ad” disclaimer, and nor do Commission
regulations speak to the issue. The Commission decided such communications do not
require “stand by your ad™ disclaimers in a prior enforcement action whose logic dictated
the same conclusion in this matter. .

For these reasons, in addition to supporting a finding of no reason to believe on-
the coordination issue, we voted to take no further action in this matter and to close the
file.
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